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[No.  2310.    Decided  December  1, 1896.] 

Mary  A.   Shobmakb,  Appellant,  v.  Frank   Stimson, 
Sheriff,  et  aL,  Respondents. 

FRAUD  —  PLKADINO  AND  PROOF  —  BURITTBHIP  —  CONTRIBUTION  AMONG 
CO-BURBTIB8 — ^LIABILITY  OF  LANDS  ACQUIRBD  UNDBR  HOIf B8TEAD  ACT. 

In  an  action  by  a  wife  to  enjoin  the  sale  upon  execution,  in  satis- 
faction of  a  judgment  against  her  husband,  of  land  deeded  to  her 
by  her  husband,  the  burden  of  proof  is  upon  the  wife,  under  Qen. 
Stat.,  sec.  1455,  to  show  the  good  faith  of  the  transaction ;  and,  after 
attempting  by  pleading  and  proof  to  establish  that  fact,  she  is  not  in 
a  position  to  object  to  a  finding  of  fraud  made  by  the  court  in  the 
absence  of  allegations  thereof  in  the  pleadings. 

The  indebtedness  of  one  co-surety  to  another  does  not  accrue  at 
the  time  of  their  signing  the  obligation  of  the  principal  debtor,  but 
on  the  date  that  one  co-surety  makes  payment  on  the  common 
obligation  in  excess  of  his  share  of  the  common  burden. 

Lands  acquired  under  the  homestead  laws  of  the  United  States 
are  not  exempt  from  execution  in  satisfaction  of  a  claim  for  contri- 
bution among  co-sureties,  although  the  principal  obligation  may 
have  been  incurred  prior  to  the  issuance  of  patent,  if  the  payment 
by  one  co-surety,  upon  which  the  claim  of  contribution  is  founded, 
has  not  been  made  until  after  the  issuance  of  patent. 

Appeal  from  Superior  Court,  Klickitat  County. — 
Hon.  Solomon  Smith,  Judge.    AflBrmed. 
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Argament  of  Counsel.  [  16  Wash. 

M.  M.  Oodman,  S.  O.  Cosgrove,  and  N.  B,  Brooks,  for 
appellant: 

The  question  of  fraud  is  not  raised  by  the  pleadings. 
The  appellant  alleged  ownership  in  her  complaint. 
The  answer  of  the  respondents  denied  such  owner- 
ship. Neither  fraud  nor  any  other  matter  in  avoidance 
of  plaintiff's  title  was  set  up  in  the  answer.  There 
were  no  facts  stated  in  the  answer  apprising  the  ap- 
pellant that  her  title  would  be  assailed  on  the  ground 
of  fraud,  hence  said  finding  is  entirely  outside  of  the 
issues  made  by  the  parties.  Intent  to  defraud  is  a 
question  of  fact  and  must  be  averred  and  proved. 
Emmons  v.  Barton,  109  Cal.  671;  Van  Vliet  v.  Halsey, 
14  Pac.  482;  Houx  v.  Blum,  29  S.  W.  1135;  Merch<inis' 
National  Bankv,  Barker,  28  S.  W.  698;  Ratkbonev,  Frost, 
9  Wash.  162.  Fraud  must  be  specially  pleaded  in  an 
answer  as  well  as  in  a  complaint.  Tucker  v.  Parks,  1 
Pac.  432;  McCreary  v.  Mars  ton,  56  Cal.  403. 

Under  Rev.  St.  U.  S.,  sec.  2296,  providing  that  "no 
lands  acquired  under  this  chapter  [on  homesteads] 
shall  in  any  event  become  liable  to  the  satisfaction  of 
any  debt  contracted  prior  to  the  issuing  of  the  patent 
therefor,"  land  so  acquired  is  not  liable  for  a  debt 
contracted  prior  to  the  issuing  of  the  patent,  and  a 
conveyance  of  the  same,  even  though  made  with  in- 
tent to  defraud  creditors,  vests  the  title  thereof  in  the 
grantee,  and  does  not  become  subject  to  the  lien  of  a 
judgment  obtained  by  a  creditor  of  the  grantor  on  a 
debt  contracted  before  the  date  of  the  patent.  Wilson 
V.  Taylor,  31  Pac.  697;  Barnard  v.  Boiler,  38  Pac.  728; 
Miller  v.  Little,  47  Cal.  348;  Mull  v.  Jones,  5  Pac.  389; 
Wetherly  v.  Straus,  28  Pac.  1045;  Jean  v.  Dee,  5  Wash. 
580;  Nash  v.  Farmers^  and  Merchants'  Bank,  44  Pac.  907; 
Hixon  V,  Oeorge,  18  Kan.  260. 
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Dec.  1896.]  Argument  of  Oonneel. 

At  the  time  Shoemake  and  the  other  sureties  signed 
said  notes,  in  the  eyes  of  the  law  there  was  an  implied 
promise  on  the  part  of  each  surety  to  contribute  his 
share,  if  necessary,  to  make  up  the  common  loss. 
Chipman  v.  Morrill,  20  Cal.  136;  Brandt,  Suretyship, 
sec.  220;  Landsdale  v.  Cox,  7  T.  B.  Mon.  401;  Anew 
V.  Bell,  4  Watts,  31. 

C  H.  Spalding,  and  W.  B.  Presby,  for  respondents: 

Whether  or  not  the  question  of  fraud  is  within  the 
pleadings,  it  is  unnecessary  to  discuss.  The  case  was 
tried  in  the  lower  court  on  the  assumption  that  the 
question  was  within  the  pleadings.  No  question  was 
raised  in  the  lower  court  by  appellant  as  to  this.  Appel- 
lant opened  up  and  entered  upon  this  question  herself. 
She  voluntarily  undertook  to  prove  good  faith  at  the  trial 
in  the  lower  court.  Both  she  and  her  husband  testified 
on  direct  and  cross  examination,  without  objection, 
regarding  the  character  of  the  transfer  in  this  partic- 
ular. She  cannot  now  on  appeal  avoid  the  conse. 
quences  of  her  failure  to  prove  good  faith  by  asserting 
that  the  question  was  not  within  the  pleadings.  To- 
coma  Light  &  Water  Co.  v.  Huson,  13  Wash.  124;  Murray 
V.  Meade,  5  Wash.  696;  Colorado  Mortgage,  etc.,  Co.  v. 
Bees,  42  Pac.  43;  lAhhy  v.  Scherman,  146  111.  540  (37 
Am.  St.  Rep.  191);  Tognini  v.  Kyle,  17  Nev.  209;  Joliet^ 
etc.,  By.  Co.  v.  Velie,  140  111.  59;  Davis  v.  Hinchcliffe, 
7  Wash.  199. 

Now,  when  was  this  indebtedness  upon  which  Mr. 
Finlayson  recovered  judgment  against  John  Shoemake 
contracted  by  Shoemake  within  the  meaning  of  sec. 
2296,  Rev.  St.  U.  S.,  or  was  it  a  debt  which  was  con- 
tracted within  the  meaning  of  that  section?  A  sum 
of  money  payable  upon  a  contingency  is  not  a  debt 
or  does  not  become  a  debt  until  the  contingency  has 
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happened.  People  v,  Arguello,  37  Cal.  525.  Contribu- 
tion between  co-sureties  does  not  arise  from  any  con- 
tract between  them,  but  from  the  principle  that 
equality  is  equity.  Moore  v.  Moore,  15  Am.  Dec.  523; 
Camp  V.  Bostwick,  5  Am.  Rep.  669;  Martin  v,  Frantz, 
14  Am.  St.  Rep.  859;  Van  Winkle  v,  Johnson,  11  Ore. 
469  (50  Am.  Rep.  495);  Tyns  v.  De  Jarnette,' 26  Ala. 
280;  Russell  v.  Failor,  1  Ohio  St.  327  (59  Am.  Dec .  631 ;) 
Norton  v.  Coons,  6  N.  Y.  33;  Wells  v.  Miller,  66  N.  Y. 
255.  Sureties  have  right  of  contribution  from  each 
other  in  proportion  to  the  amount  that  each  has  paid 
upon  the  common  debt,  and  this  right  results,  not 
from  any  implied  contract  between  the  parties,  but 
from  an  acknowledged  principle  of  natural  justice 
which  requires  that  those  who  voluntarily  assume  a 
common  burden  should  bear  it  in  equal  proportions. 
White  V,  Banks.  56  Am.  Dec.  283;  1  Story,  Equity  Ju- 
risprudence, (7th  ed.)  p.  493.  In  the  case  at  bar  there 
was  no  debt  from  Shoeraake  to  Finlayson  prior  to  the 
time  that  Finlayson  and  Judy  made  payment  on  the 
common  debt  in  excess  of  their  share  of  the  common 
burden.  The  payment  by  them  of  more  than  their 
share  of  the  common  debt  raises  an  equity  for  contri- 
bution in  their  favor  againt  John  Shoemake  and  the 
other  solvent  sureties,  and  not  until  then  could  there 
be  said  to  be  an  indebtedness  from  John  Shoemake  to 
Daniel  Finlayson. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — In  April,  1891,  Peter  Shoemake  and  W. 
B.  Hayden,  as  principals,  and  respondent  Daniel  Fin- 
layson,  John  Shoemake, Edward  Judy,  W.  W.Gregory 
and  Gilbert  Hayden,  as  sureties,  executed  and  delivered 
to  one  I.  R.  Dawson  promissory  notes,  in  a  sum  ag- 
gregating $5,000,  which  notes  matured  December  1, 
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1891.  Thereafter,  the  respondent  Finlayson  and  said 
Edward  Judy  were  compelled  to  and  did  pay  on  account 
of  said  notes  about  $2,500,  upwards  of  $500  of  which 
was  paid  subsequent  to  the  sixth  day  of  June,  1892. 

Thereafter,  Judy  duly  assigned  to  respondent  Fin- 
layson his  claim  for  the  money  so  paid  by  him,  and 
Finlayson  commenced  an  action  in  the  superior  court 
for  the  county  of  Klickitat  against  said  John  Shoe- 
make,  one  of  his  co-sureties  upon  the  notes  to  Dawson, 
to  recover  from  said  Shoemake  one-third  of  the  amount 
so  paid  by  Finlayson  and  Judy,  and  in  said  action  re- 
covered judgment  for  the  sum  of  $961.46.  In  Jan- 
uary, 1894,  execution  was  issued  upon  the  judgment 
and  placed  in  the  hands  of  the  sheriff  of  Klickitat 
county,  who  proceeded  to  levy  upon  the  property 
which  is  the  subject  of  this  action,  viz.,  160  acres  of 
land  located  in  said  county,  which  had  been  patented 
to  the  said  John  Shoemake  on  the  sixth  day  of  June, 

1892,  pursuant  to  the  homestead  laws  of  the  United 
States.  The  property  was  sold  under  said  execution  to 
the  respondent  Finlayson  and  thereafter  the  sale  was 
confirmed  by  the  court. 

The  present  action  was  commenced  by  Mary  A. 
Shoemake,  wife  of  said  John  Shoemake,  to  restrain 
and  to  enjoin  the  sheriff  of  Klickitat  county  from  de- 
livering to  the  respondent  Finlayson  a  sheriff's  deed 
to  the  land  so  sold.  In  her  complaint  she  alleges  that 
she  is  the  owner  of  the  land  by  virtue  of  a  conveyance 
from  her  husband,  John  Shoemake,  executed  prior  to 
the  execution  sale  above  referred  to ;  also,  that  the  land 
was  exempt  from  execution  by  virtue  of  section  2296 
of  the  Revised  Statutes  of  the  United  States,  providing 
that: 

''No  lands  acquired  under  this  chapter  [relating  to 
homesteads]  shall  in  any  event  become  liable  to  the 
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satisfaction  of  any  debt  contracted  prior  to  the  issuing 
of  the  patent  therefor." 

At  the  trial  below,  the  parties  filed  a  written  stipu- 
lation embracing  all  of  the  facts  within  the  issues 
raised  by  the  pleadings,  excepting  as  to  the  good  faith 
of  the  conveyance  to  the  appellant  by  her  husband 
and  the  consideration  therefor.  Upon  these  issues, 
evidence  was  introduced  from  which  the  lower  court 
found  that  the  deed  to  the  appellant  from  her  husband 
was  made  and  delivered  ''with  the  mutual  intent  to 
hinder,  delay  and  defraud  creditors."  The  court 
further  found  that  the  sum  of  $533  was  paid  by  Fin- 
layson  and  Judy  on  the  Dawson  note  after  the  issuing 
of  the  patent  to  the  land  in  question  and  that  "the  said 
premises  are  not  exempt  from  that  sum."  The  court 
further  concluded: 

''That  the  indebtedness  between  Shoemake,  Judy 
and  Finlayson  as  co-sureties  on  said  notes      .     . 
was  contracted   when  the  said  Finlayson  and  Judy 
paid  more  than  their  proportion  of  said  notes    ..." 

and 

"That  said  deed  is  void  so  far  as  creditors  are  con- 
cerned." 

These  findings  and  conclusions  and  the  judgment 
entered  thereon  were  duly  excepted  to,  and  the  cause 
comes  to  this  court  upon  appeal. 

1.  The  first  assignment  is  that  the  finding  of  a  fraud 
is  not  sustained  by  the  pleadings  and  was  against  the 
evidence  in  the  cause.  We  do  not  think  that  counsel 
are  in  a  position  to  urge  the  first  proposition  em- 
braced in  the  assignment.  The  evidence  upon  which 
the  finding  is  based  was  received  below  without  ob- 
jection, and  it  is  obvious  from  an  inspection  of  the 
record  that  the  case  was  tried  below  on  the  theory  that 
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the  question  of  fraud  was  within  the  pleadings.  The 
appellant  appears,  moreover,  to  have  opened  the  door 
for  the  admission  of  the  evidence  by  affirmatively  un- 
dertaking to  prove  the  good  faith  of  the  transaction 
surrounding  the  conveyance  from  her  husband.  Sec. 
1466,  Gen.  Stat.,  (Vol.  1  Hill's  Code),  provides  that: 

"In  every  case  where  any  question  arises  as  to  the 
good  faith  of  any  transaction  between  husband  and 
wife,  whether  a  transaction  between  them  directly  or 
by  intervention  of  third  person  or  persons,  the  burden 
of  proof  shall  be  upon  the  party  asserting  the  good  faith.'* 

Both  by  her  pleading  and  conduct  at  the  trial  the 
appellant  assumed  the  burden  of  establishing  the  good 
faith  of  the  transaction  in  question,  and  we  think  the 
finding  was  proper  and  that  it  is  fully  sustained  by  the 
evidence  received  upon  the  trial. 

2.  It  is  next  urged,  that  even  if  the  premises  were 
conveyed  by  John  Shoemake  to  his  wife  with  intent 
to  delay,  hinder  and  defraud  his  creditors,  yet  the 
effect  of  such  conveyance  did  not,  and  could  not,  de- 
fraud the  respondent  Finlayson  for  the  reason  that 
the  premises  in  question  were  not  subject  to  be  sold 
in  satisfaction  of  his  judgment.  This  makes  it  neces- 
sary to  determine  when  the  indebtedness  arose  upon 
which  respondent  Finlayson  recovered  judgment 
against  Shoemake.  Appellant's  contention  in  this 
regard  is  that  that  indebtedness  was  incurred  and 
contracted  on  the  ninth  day  of  April,  1891,  being  the 
date  on  which  the  notes  to  Dawson  already  referred 
to  were  executed  by  Shoemake,  Finlayson,  Judy  and 
the  other  co-sureties  of  Shoemake  and  Hayden,  while 
the  position  of  the  respondent  is  that  there  was  no 
indebtedness  contracted  or  incurred  by  John  Shoe- 
make  to  the  respondent  Finlayson  or  to  Judy  until 
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they  were  obliged  to,  and  actually  did,  pay  the  sums 
hereinbefore  referred  to. 

The  contention  of  the  respondent  must  be  sustained, 
and,  upon  the  facts  here  stated,  we  think  it  must  be 
held  that  there  was  no  **debt"  from  Shoemaketo  Fin- 
layson  or  Judy  prior  to  the  time  that  they  made  payment 
on  the  common  obligation  in  excess  of  their  share  of 
the  common  burden,  and  as  we  have  already  seen, 
these  payments,  or  at  least  some  of  them,  were  not 
made  until  after  the  patent  to  the  land  in  question 
had  actually  issued.  Until  such  payments  were  made 
no  right  of  action  existed  against  John  Shoemake  in 
favor  of  either  Finlayson  or  Judy. 

The  subsequent  suit  by  Finlayson,  in  which  judg- 
ment was  obtained,  was  not  upon  the  notes  executed 
to  Dawson.  Prior  to  such  payment,  no  right  of  action 
existed,  but  only  an  equity  which  sprung  up  at  the 
time  the  relation  of  co-sureties  was  entered  into  and 
which  did  not  ripen  into  a  cause  of  action  until  such 
payments  were  actually  made.  The  equity  which 
theretofore  existed  cannot  be  held  to  be  a  "debt  con- 
tracted prior  to  the  issuing  of  the  patent,  within  the 
meaning  of  the  homestead  law  which  exempts  lands 
acquired  under  it  therefrom."  Chipman  v.  Morrill, 
20  Cal.  131;  Camp  v.  Boatwick,  20  Ohio  St.  337  (5  Am. 
Rep.  669);  White  v.  Banks,  21  Ala.  705  (56  Am.  Dec. 
283);  1  Story's  Equity  Jurisprudence,  (13th  ed.)  §493; 
1  Brandt,  Suretyship  and  Guaranty,  (2d  ed.)  §254. 

Upon  the  entire  record  we  think  no  error  was  com- 
mitted,  and  the  judgment  and  decree  of  the  superior 
court  will  be  affirmed. 

Scott,  Dunbar  and  Anders,  JJ.,  concur. 
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Frank  Stossbl  et  ai.,  Respondents,  v.  A.  T.  Van  De 
Vantbr  et  aL,  Appellants. 

K8TOPPEL  BY  OONDUCT  —  CONVERSION  —  TTTLB  OF  PLAINTIFF  —  WITNB8B 
—  SCOPE  OF  EXAMINATION. 

Estoppel  cannot  be  pleaded  as  a  defense,  when  it  does  not  ap- 
I)ear  that  the  defendants  were  misled  by  the  condnct  of  plaintiffs, 
nor  that  they  were  induced  thereby  to  act  differently  than  they 
would  have  done. 

In  an  action  of  conversion,  the  right  of  plaintiffs  to  maintain 
the  action  is  not  affected  by  the  fact  that  the  plaintiffs  had 
delivered  to  a  third  x>er8on  an  instrument  in  the  form  of  a  bill  of 
sale  of  the  property  in  issue,  which  was  intended  merely  as  a  mort- 
gage to  secure  advances  made. 

Where  a  witness  has  already  testified  as  to  the  entire  conversa- 
tion between  himself  and  another  respecting  certain  personal  prop- 
erty referred  to  as  '*  stuff,"  it  is  not  error  for  the  court  to  exclude  a 
question  calling  for  the  witness's  conclusion  as  to  what  property  was 
referred  to. 

Where  it  is  sought  by  the  defendanta  to  show  a  fraudulent 
scheme  on  the  part  of  plaintiffs  and  a  third  person,  the  state  of 
feeling  existing  between  a  witness  and  such  third  person  is  a  proper 
subject  of  examination  for  the  purpose  of  estimating  the  credit  to 
be  given  to  the  testimony  of  the  witness. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Action  by  Frank  Stossel  and  Fraser  &  Ross,  a  co- 
partnership, against  A.  T.  Van  De  Vanter,  sheriflF  of 
King  county,  charging  him  with  the  conversion  of  a 
certain  lot  of  logs.  Knapp,  Burrell  &  Company  in- 
tervened in  the  action  and  set  up  as  an  affirmative 
defense,  among  other  things,  that  the  logs  had  been 
seized  and  sold  as  the  property  of  one  James  Duvall, 
under  an  execution  upon  a  judgment  obtained  by 
them  against  hiili.  From  a  judgment  for  plaintiffs, 
defendants  appeal. 
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Gillf  Keene  &  Shaw,  for  appellants  : 

In  an  action  for  conversion  the  legal  title  to  the 
property  must  be  in  the  plaintiff  at  the  time  of  the 
conversion.  Brady  v.  Whitney,  24  Mich.  154;  Clapp  v. 
Qlidden,  39  Me.  448.  Had  it  been  desired  by  the 
plaintiffs  to  assert  ownership  to  the  property,  and 
damages  for  its  taking,  Faulds  should  have  been  a 
party  and  divested  of  his  record  title  to  the  property, 
that  the  defendants  might  be  protected  by  the  judg- 
ment;  had  plaintiffs  sought  damages  for  the  wrongful 
taking  alone,  possibly  the  rule  might  be  different,  but 
the  action  is  for  the  taking  and  conversion.  It  ap- 
pearing that  Fraser  &  Ross  were  without  interest  in 
the  property,  the  possession  of  the  defendant  Van  De 
Vanter  was  lawful  as  to  the  interest  of  any  person  ex- 
cepting Stossel  (if  he  owned  an  interest),  so  far  as  the 
complaint  shows,  and  Stossel  being  but  a  part  owner 
must  have  made  a  demand  upon  the  defendant,  before 
bringing  action,  for  his  part.  Shaw  v.  Davis,  55  Barb. 
389;  Paige  v.  O'Neal,  12  Gal.  495. 

And  where  possession  is  lawful,  demand  and  re- 
fusal must  be  averred.  Proctor  v.  Cole,  66  Ind.  576; 
Pugh  V.  Calloway,  10  Ohio  St.  488;  Qillet  v.  Roberts, 
57  N.  Y.  28. 

The  answer  attempted  to,  and  we  think  did,  plead 
a  good  defense  by  way  of  estoppel  by  silence  and  con- 
duct. The  general  doctrine  of  equitable  estoppel  by 
acts  and  silence  is  best  explained,  together  with  the 
cases  upon  which  it  is  based,  in  Bigelow  on  Estoppel 
(5th  ed.)  p.  558,  in  which  the  case  of  Pickard  v,  SearSy 
6  Ad.  &  E.  469,  is  discussed  at  length  as  a  leading 
case,  and  which  sustains  our  contention  here.  Also, 
see  Bigelow,  Estoppel  (5th  ed.)  p.  584  et  seq.;  Horn  v. 
Cole,  12  Am.  Rep.  111.  ''Standing  by  and  seeing  one's 
property  sold  at  an  execution  sale  on  a  writ  against 
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another,  estops  the  party  from  setting  up  his  title  against 
the  purchaser.''  Herman,  Estoppel,  p.  937;  Lay  v. 
Ne^nUe,  25  Cal.  545;  Wilson  v.  Sherffbillich,  15  N.  W. 
876;  Bizler  v.  Qilleland,  4  Pa.  St.  158;  Miles  v.  Lefi,  14 
N.  W.  233;  Patton  v.  Barnett,  12  Wash.  576;  Kirk  v. 
Hamilton,  102  U.  S.  68;  Erwin  v.  Lowry,  7  How.  172. 
And  it  is  not  necessary  that  a  fraud  should  have  been 
intended  if  in  fact  defendants  were  induced  to  act. 
Tiffany  v.  Anderson,  55  Iowa,  405;  Beebe  v.  Wilkinson, 
30  Minn.  548:  Wetmore  v.  Royal,  56  N.  W.  594;  Trustees 
V.  Smith,  118  N.  Y.  634;  Horn  v.  Cole,  12  Am.  Rep.  111. 

Charles  E.  Patterson,  for  respondents: 

Does  the  complaint  state  a  cause  of  action?  The 
fourth  paragraph  of  the  complaint  attempted  to  allege 
in  plain  terms  that  Fraser  &  Ross,  for  the  purpose  of 
obtaining  supplies  to  run  the  camp,  gave  William 
Faulds  an  instrument  in  writing,  which  was  in  form 
a  "bill  of  sale,''  in  fact  a  "chattel  mortgage,"  given 
as  security  for  the  supplies  that  were  to  be  furnished. 
The  form  of  language  of  the  instrument  does  not 
make  it  a  bill  of  sale  or  chattel  mortgage;  it  is  a  chat- 
tel mortgage  if  the  parties  intended  it  as  security  for 
debt.  Newmark,  Sales,  §  24;  Sloan  v.  Coburn,  42  N.  W. 
726;  Pingrey,  Chattel  Mortgages,  §§  36, 37.  And  where 
there  is  doubt  as  to  whether  the  instrument  is  a 
mortgage  or  sale,  it  will  be  treated  as  a  mortgage. 
Sayward  v.  Nunan,  6  Wash.  87. 

The  answer  failed  to  show  any  of  the  essential  ele- 
ments of  estoppel  by  conduct : 

First.  All  the  facts  therein  alleged  occurred  subse- 
quent to  the  alleged  coversion,  and  therefore  could 
not  and  did  not  induce  the  defendants  to  change  their 
position  in  any  manner;  nothing  was  done  or  claimed 
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to  be  done  by  any  of  the  plaintiffs  to  induce  defend- 
ant to  make  the  levy. 

Second.  The  giving  of  the  bill  of  sale,  and  serving 
of  notice  on  defendant,  that  the  logs  belonged  to 
Stossel  and  Faulds,  did  not  in  any  manner  affect  de- 
fendants, who  claimed  the  logs  as  the  property  of  one 
Duvall;  the  notices  and  bill  of  sale  did  not  tell  defend- 
ants that  Duvall  had  any  interest  in  the  logs.  On 
the  contrary,  they  told  them  that  they  belonged  abso- 
lutely to  persons  other  than  Duvall.  The  execution 
was  not  against  Stossel  or  Faulds. 

Third.  The  only  way  appellants  claim  that  inter- 
venor  was  prejudiced  was  because  it  had  a  lien  on  all 
the  logs,  and  four-fifths  of  them  satisfied  the  judg- 
ment. If  it  obtained  property  suflBcient  to  satisfy  its 
judgment,  that  was  all  it  was  entitled  to,  and  it  was 
its  duty  to  release  the  balance. 

Fourth.  The  fallacy  of  the  whole  claim  is  seen  by 
this  fact.  The  defendants  took  the  property  as  the 
logs  of  Duvall.  No  one  of  plaintiffs  induced  them  to 
so  act.  If  they  were  DuvalPs  logs  they  were  pro- 
tected fully,  no  matter  what  notices  Stossel  and  Faulds 
gave  them;  if  they  were  not  Duvall's  logs,  they  were 
liable  to  the  true  owner  for  the  value.  They  were 
told  that  they  were  not  Duvall's,  but  belonged  to  A  and 
B,  but  on  the  trial  it  was  shown  that  they  belonged  to 
A  and  C.  The  material  point  is,  were  they  DuvalFs 
logs  :  if  not  his,  what  does  it  matter  whether  the  true 
owner  is  A  and  B  or  A  and  C. 

Fifth.  To  claim  an  estoppel,  respondents  must 
have  believed  and  relied  upon  the  statement  of  the 
affidavit.  If  they  did  this,  they  believed  when  they 
sold  these  logs  that  they  belonged  to  Stossel  and 
Faulds.  If  they  believed  this,  and  sold  four-fifths 
instead  of  all  the  logs,  the  affidavit  has  benefited,  in- 
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stead  of  injured  them.  For  thus  believing  they  sold 
four-fifths  of  one  man's  logs,  to  pay  another  man's 
debt  If  they  had  sold  them  all,  their  liability  would 
have  been  greater,  and  the  judgment  against  them  in- 
stead of  being  for  the  value  of  four-fifths  would  have 
been  for  all  the  logs. 

The  acts  and  conduct  of  Stossel  and  Faulds  were 
only  material  as  bearing  upon  the  question  of  plain- 
tiffs' ownership  at  the  trial.  All  were  submitted, 
under  proper  instructions,  to  the  jury. 

The  fact  alleged  that  Eraser  and  Ross  were  present 
at  the  sale  by  the  sheriff,  does  not  constitute  an  estop- 
pel. Schilling  v.  Black,  31  Pac.  143;  Robertson  v. 
Gourley,  19  S.  W.  1006;  Sensingerv.  Boyer,  26  Atl.  222; 
Richardson  v.  Coffman,  54  N.  W.  356. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  an  action  for  the  conversion  of 
a  quantity  of  saw  logs  which  the  appellants  caused  to 
be  levied  upon  and  sold  under  an  execution  issued 
upon  a  judgment  recovered  by  them  against  one  Du- 
vall.  The  appeal  was  taken  from  a  verdict  and  judg- 
ment in  favor  of  the  plaintiffs. 

One  of  the  defenses  pleaded  was  that  the  plaintiffs 
were  estopped  from  prosecuting  the  action  on  the 
ground  that  after  the  logs  had  been  seized  under  the 
execution,  Stossel,  one  of  the  plaintiffs,  and  one  Faulds, 
with  the  knowledge  and  consent  of  Fraser  and  Ross, 
served  upon  the  defendant  Van  De  Vanter,  the  sheriff 
who  had  served  the  execution,  a  joint  claim  as  owners 
of  said  logSy  notifying  the  defendants  that  they  would 
be  held  responsible  to  said  Stossel  and  Faulds  for  all 
damages  resulting  from  the  sale  thereof,  said  claim 
being  supported  by  the  affidavit  of  Stossel  and  Faulds. 
The  paragraphs  relating  to  this  defense  were  stricken 
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from  the  answer,  and  error  is  assigned  thereon.  We 
think  the  facts  pleaded  were  not  suflScient  to  consti- 
tute an  estoppel,  for  the  execution  plaintiffs  were  not 
proceeding  against  the  logs  as  the  property  of  Stossel 
and  Faulds,  but  as  the  property  of  Duvall,  the  execu- 
tion defendant,  and  they  thereafter  proceeded  to  sell 
sufficient  of  them  under  the  execution  to  satisfy  it,  and 
the  remainder  were  released.  It  does  not  appear  that 
the  appellants  were  misled  in  any  wise  or  acted 
differently  than  they  would  have  done,  in  consequence 
of  this  claim  and  the  action  of  the  plaintiffs  relating 
thereto. 

It  is  next  contended  that  the  complaint  did  not 
state  a  cause  of  action.  It  appears  that  the  plaintiffs 
were  partners  in  said  logging  business  and  that  the 
plaintiffs  Fraser  and  Ross  had  executed  and  delivered 
to  said  Faulds  an  instrument  in  writing  in  the  form  of 
a  bill  of  sale,  which,  the  complaint  alleged  and  the 
parties  testified,  was  intended  as  a  mortgage  to  secure 
him  for  advances  made  to  Fraser  and  Ross  to  enable 
them  to  conduct  said  business.  Under  this  allegation, 
the  title  to  the  property  was  still  in  the  plaintiffs  and 
they  could  maintain  the  action. 

It  is  next  contended  that  the  court  erred  in  refusing 
to  grant  the  motion  for  a  non-suit,  on  the  ground  of 
the  insufficiency  of  the  evidence,  but  there  was  no 
error  in  this  under  the  proofs  introduced. 

It  is  also  contended  that  the  court  erred  in  sustain- 
ing an  objection  to  a  question  asked  one  of  the  wit- 
nesses. This  witness  had  testified  that  he  had  a 
conversation  with  Mr.  Stossel  concerning  his  posses- 
sion of  "  certain  personal  property,"  which  he  stated 
was  Duvall's,  and  that  Stossel  said  he  was  holding  the 
"stuff"  there  for  Duvall,  to  keep  Duvall's  creditors 
from  taking  it,  as  Duvall  was  indebted  and  could  not 
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hold  any  property.  Then  appellant's  counsel  asked 
the  witness*  the  question:  ''That  was  referring  to 
what?"  and  an  objection  to  it  by  the  plaintiffs  was 
sustained.  There  is  no  sufficient  foundation  in  the 
record  to  predicate  error  upon  in  this  particular,  for 
several  reasons.  It  must  be  conceded  that  the  appel- 
lants had  a  right  to  show  that  the  conversation  re- 
lated to  these  logs.  But  it  does  not  appear  that  the 
question  was  calculated  to  draw  out  anything  more 
than  the  conclusion  of  the  witness  as  to  what  the  con- 
versation referred.  The  record  would  indicate  that 
the  witness  had  testified  already  as  to  the  entire  con- 
versation between  himself  and  Stossel,  and  after  that 
was  given  in  evidence,  and  the  circumstances  under 
which  it  was  given,  the  defendants  were  not  entitled 
to  the  conclusion  of  the  witness  as  to  the  property  re- 
ferred to.  No  offer  was  made  to  show  by  the  witness 
that  there  was  any  further  conversation  between  the 
parties  showing  that  it  was  these  logs  that  were  being 
talked  about,  or  to  show  any  circumstances  connected 
with  the  conversation  to  that  end,  nor  was  there  any 
exception  taken  to  the  ruling  of  the  court  upon  the 
objection. 

There  was  no  error  in  permitting  the  plaintiffs  to 
cross-examine  one  of  the  witnesses  for  the  defendants 
as  to  the  state  of  feeling  existing  between  himself 
and  Duvall,  as  the  ill-feeling  existing  between  them 
was  a  matter  that  the  plaintiffs  had  a  right  to  have 
before  the  jury  for  the  purpose  of  considering  the 
credit  to  be  given  to  the  testimony  of  the  witness. 
The  appellants  were  attempting  to  show  a  fraudulent 
scheme  upon  the  part  of  Duvall  and  the  plaintiffs  to 
cover  up  his  property. 

It  is  urged  that  it  was  error  to  refuse  to  give 
certain  instructions  requested  by  the  defendants,  but 
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these  were  based  upon  the  alleged  insufficiency  of  the 
evidence  to  support  a  recovery  and  upon  the  question 
of  estoppel  and  were  properly  refused;  nor  do  we  find 
any  error  in  the  instructions  given. 

Affirmed. 

Dunbar,  Anders  and  Gordon,  JJ.,  concur. 


INo.  1877.    Decided  December  3, 1896.] 

F.  X.  Pkefontaine,  Easecutor,  Respondent,  v.  Maurice 
w  ^JJI  McMigken,  Administrator,  et  aL,  Respondents,  Mary 

A.  Gapfney,  Appellant 

decedent's    estate  —  DISTRIBUTION  —  TITLE  OF    DIBTBIBUTBES — AP- 
PLICATION OF  CREDITOR  TO  BELL  AFTER  DISTRIBUTION — PROCEDURE. 

After  a  decree  of  distribution  of  a  decedent's  estate  has  been  ren- 
dered in  a  probate  proceeding,  and  the  estate  has  been  distributed 
in  accordance  therewith,  the  court  has  no  jurisdiction  to  subject  the 
property  involved  therein  to  a  judgment  subsequently  rendered 
against  the  administrator,  when  the  decree  of  distribution  has  not 
been  reversed,  modified  or  annulled. 

The  effect  of  a  decree  of  distribution  is  to  vest  the  absolute  right 
and  title  to  the  property  in  the  distributees,  and  a  subsequent  order 
of  the  court  directing  a  different  disposition  to  be  made  of  a  portion 
of  the  property  would  be  without  authority  and  void. 

Even  though  a  decree  of  distribution  of  a  decedent's  real  estate 
may  have  been  conditional  and  the  condition  may  not  have  been 
X)erformed,  snch  real  estate  cannot  be  subjected  to  the  lien  of  a  judg- 
ment when  the  petition  therefor  fails  to  state  facts  showing  that 
there  is  not  sufficient  personal  property  in  the  hands  of  the  executor 
to  satisfy  the  claim,  and  that  a  sale  of  the  real  estate  is  necessary  for 
the  purpose  of  paying  debts  of  the  estate. 

A  claimant  against  a  decedent's  estate  has  no  right  to  proceed 
against  the  heirs  and  distributees,  until  he  has  exhausted  his  rem- 
edies against  the  personal  representatives ;  and,  in  such  event,  he 
must  resort  to  an  independent  action  against  the  heirs  and  distrib- 
utees. 
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Appeal  from  Superior  Court,  Kitsap  County. — 
Hon.  John  C.  Dknney,  Judge.     Reversed. 

Richard  Saxe  Jones  {Brinker^  Jones  &  Richards^  of 
counsel),  for  appellant. 

Bausman,  Kelleher  &  Emory,  and  Blaine  &  DeVries, 
for  respondent,  F.  X.  Prefontaine. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  was  a  proceeding  in  the  superior 
court  of  Kitsap  county,  as  a  court  of  probate,  to  sub- 
ject to  sale  certain  real  estate  claimed  to  belong  to  the 
estate  of  Sarah  M.  Renton,  deceased,  for  the  payment 
of  a  debt  against  said  estate,  which  had  been  reduced 
to  judgment.  The  respondent,  F,  X.  Prefontaine,  filed 
a  petition  in  said  court,  setting  forth  in  substance, 
among  other  things,  that  on  May  12,  1890,  Sarah  M. 
Renton  died  intestate  in  said  county,  except  as  to  cer- 
tain community  property  previously  disposed  of  by 
contract  between  herself  and  her  husband,  leaving  an 
estate  therein;  and  that  her  only  heirs  at  law  were  her 
husband,  William  Renton,  and  her  daughters,  Eliza- 
beth W.  Sackman,  and  Mary  A.  Gaffney;  that  on  July 
14,  following,  William  Renton,  her  husband,  was  ap- 
pointed and  duly  qualified  as  administrator  of  her 
estate;  that  on  May  21,  1891,  said  William  Renton,  as 
administrator  of  said  estate,  filed  his  petition  in  said 
superior  court  praying  for  a  distribution  of  all  the 
property  owned  by  the  said  Sarah  M.  Renton  at  the 
time  of  her  death,  in  proportions  provided  for  in  a 
certain  agreement  between  said  William  Renton  and 
Elizabeth  W.  Sackman  and  Mary  A.  Gaffney,  and  stating 
that  the  said  estate  of  Sarah  M.  Renton,  deceased,  was 
free  from  debt;  that  there  were  no  claims  of  any  kind 
against  the  same;  that  thereafter  citations  were  issued 
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to  all  persons  concerned  in  the  manner  provided 
by  law,  and  were  duly  served  on  the  respondents 
Elizabeth  W.  Sackman  and  Mary  A.  Gaflfhey,  and 
notice  of  the  hearing  of  said  petition  was  duly  given 
as  provided  by  law,  and  that  on  the  26th  day  of  June, 
1891,  a  hearing  was  had,  ''all  persons  interested  being 
present  in  person  or  by  attorney,"  and  a  decree  was 
entered  in  accordance  with  the  prayer  of  the  petition, 
which  decree  purported  to  distribute  all  the  property 
of  Sarah  M.  Renton,  deceased,  in  the  manner  and  in 
the  proportions  agreed  upon  in  the  contract  above 
mentioned;  that  the  decree  provided,  among  other 
things,  that  the  said  Elizabeth  W.  Sackman  and  Mary 
A.  Gaffney  should  make,  execute  and  deliver  to  William 
Renton,  as  such  administrator,  a  bond  in  the  penal 
sum  of  $5,000,  in  accordance  with  Sec.  1576  of  the 
1881  Code  of  Washington,  conditioned  for  the  payment 
of  any  claims  or  debts  that  might  thereafter  be  pre- 
sented against  the  said  estate  of  said  Sarah  M.  Renton, 
deceased;  that  thereafter,  and  on  July  18,  1891,  said 
William  Renton  died  in  said  Kitsap  county  of  which 
he  was  then  a  resident,  leaving  an  estate  therein;  that 
on  December  2, 1891,  the  respondent  John  A.  Campbell 
was  appointed  executor  of  his  last  will  and  testament, 
and  thereupon  qualified  and  ever  since  has  been  and 
now  is  the  duly  qualified  and  acting  executor  of  said 
last  will  and  testament;  that  on  said  December  2,  1891, 
Maurice  McMicken  was  appointed  administrator  de 
bonis  non  of  the  estate  of  Sarah  M.  Renton,  and  there- 
upon«duly  qualified  and  ever  since  has  been  and  now 
is  the  duly  acting  and  qualified  administrator  of  said 
estate;  that  on  July  5,  1893,  petitioner,  as  executor  of 
the  last  will  and  testament  of  one  Margaret  Harmon, 
deceased,  recovered  a  judgment  in  the  superior  court 
of  King  county  against  Maurice  McMicken,  adminis- 
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trator  as  aforesaid,  and  John  A.  Campbell,  as  executor 
of  the  will  of  William  Ronton,  in  the  sum  of  $2,808.84, 
with  interest  and  costs;  that  no  part  of  said  judgment 
has  been  paid;  that  prior  to  the  death  of  William 
Kenton  all  the  personal  property  belonging  to  the 
estate  was  distributed  among  the  heirs  at  law  of  said 
Sarah  M.  Ronton,  and  that  none  of  said  personal 
property  and  none  of  the  rents,  issues  or  profits  thereof 
has  ever  come  into  the  custody  or  control  of  said 
Maurice  McMicken,  as  administrator,  and  that  there 
is  no  property  in  the  hands  of  said  McMicken  as  such 
administrator  with  which  to  pay  the  said  judgment; 
that  the  petitioner  has  demanded  of  the  said  McMicken 
that  he,  as  such  administrator,  should  institute  pro- 
ceedings for  the  sale  of  suflBcient  of  the  real  property 
of  the  estate  of  Sarah  M.  Renton,  deceased,  to  pay  the 
debts  thereof,  but  that  he  has  refused,  and  still  refuses, 
to  institute  such  proceedings  or  to  make  any  payment 
on  account  of  the  said  judgment  recovered  against  him 
as  such  administrator;  and  that  a  sale  of  the  whole  or 
a  portion  of  the  real  property  of  said  estate  is  necessary 
for  the  purpose  of  paying  the  judgment  recovered 
against  said  estate  by  petitioner.  The  petition  also 
sets  out  a  description  of  the  property  embraced  in  the 
inventory  and  in  the  petition  for  distribution  filed  by 
William  Renton  as  administrator  of  the  estate  of  Mrs. 
Renton.  The  petitioner  in  his  petition  asked  for  an 
order  of  the  court  directed  to  all  the  respondents  to 
show  cause,  in  the  manner  and  at  the  time  and  place 
provided  by  law,  why  an  order  should  not  be  issued 
directed  to  said  Maurice  McMicken,  as  administrator 
de  bonis  non  of  said  estate,  commanding  him,  as  such 
administrator,  to  sell  the  real  property  of  said  estate 
of  Sarah  M.  Renton,  or  so  much  thereof  as  should  be 
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necessary  to  pay  the  said  judgment  in  favor  of  the 
petitioner. 

The  court  granted  an  order  directing  the  parties  in 
interest  to  show  cause  why  the  petition  should  not  be 
granted,  and  at  the  time  and  place  appointed  for  the 
hearing,  the  appellant,  Mary  A.  GafFney,  appearing  by 
her  counsel,  objected  to  the  granting  of  the  order 
prayed  for  by  petitioner,  on  the  following  grounds:  (1) 
That  the  petition  of  the  petitioner  shows  upon  its  face 
that  the  court  has  no  jurisdiction  of  this  respondent 
for  any  of  the  purposes  prayed  for  in  said  petition; 
(2)  that  the  laws  of  the  state  of  Washington  make  no 
provision  for  any  such  proceeding  in  law  or  in  equity 
as  is  set  out  in  said  petition;  (3)  that  the  said  piti- 
tioner  has  a  complete  and  adequate  remedy  for  all  the 
rights  asserted  and  arising  from  the  facts  set  out  in 
the  said  petition,  if  any  such  there  be,  independent  of 
the  process  prayed  for  in  said  petition;  (4)  that  the 
said  petition  does  not  state  a  cause  of  action  against 
this  respondent,  nor  any  right  or  interest  in  favor  of 
petitioner  as  against  this  respondent;  and  (5)  that, 
upon  the  facts  set  out  in  said  petition,  petitioner  is  not 
entitled  to  the  relief  prayed  for,  nor  to  any  other  relief 
whatever.  The  court  overruled  these  objections  and 
granted  the  order  prayed  for,  and  from  that  order  this 
appeal  is  prosecuted. 

The  action  of  the  court  in  overruling  the  objections 
above  set  forth  is  assigned  as  error.  Neither  the  reg- 
ularity nor  the  validity  of  the  decree  of  distribution  of 
the  estate  of  Sarah  M.  Renton  is  challenged  by  the 
petitioner  in  his  petition.  On  the  contrary,  the  peti- 
tion shows  upon  its  face  that  all  of  the  property  of  that 
estate  was  distributed  among  the  heirs  of  the  decedent^ 
and  it  is  not  alleged  in  the  petition  that  the  decree  has 
ever  been  reversed,  modified  or  annulled.     It  there- 
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fore  must,  for  the  purposes  of  this  case,  be  deemed  to 
be  a  subsisting  decree  of  a  court  having  jurisdiction 
of  the  matter  in  controversy.  If  the  decree,  as 
alleged,  distributed  the  entire  estate,  the  court  lost 
jurisdiction  of  the  property  distributed,  after  the  decree 
was  rendered,  for  all  purposes  whatever,  except,  per- 
haps, that  of  enforcing  the  order.  Wheeler  v,  Bolton^ 
54  Cal.  302. 

The  effect  of  such  a  decree  is  to  vest  the  absolute  right 
and  title  to  the  property  in  the  distributees,  and,  there- 
fore, the  subsequent  order  of  the  court  directing  a 
different  disposition  to  be  made  of  a  portion  of  the 
property  was  without  authority  and  consequently  void. 
In  re  Garraud'a  Estate,  36  Cal.  277. 

The  respondents  claim,  however,  that  the  decree 
was  not  final,  but  was  conditioned  upon  the  execution 
of  the  bond  which  was  ordered  to  be  given  by  Mrs. 
Sackman  and  Mrs.  Gaffney,  aiid  also  that  the  court 
had  no  authority  to  enter  the  decree  upon  the  petition 
of  the  administrator,  for  the  reason  that  the  law  desig- 
nates the  heir,  legatee  or  devisee  as  the  person  who 
shall  present  the  petition  to  the  court  for  a  preliminary 
distribution  of  the  estate.  There  is  no  averment  in 
the  petition  that  the  decree  was  conditional,  or  even 
that  the  bond  therein  ordered  waa  not  given,  although 
it  is  assumed  in  the  briefs  of  counsel  that  it  was  never 
executed.  But  if,  in  fact,  the  decree  was  really  condi- 
tional and  the  condition  imposed  has  not  been  per- 
formed, still  the  court  was  not  justified  in  ignoring  it 
entirely  on  the  hearing  of  this  petition,  and  proceed- 
ing as  if  it  had  never  been  entered;  and  the  petitioner 
having  shown  by  his  petition  that  the  property  ordered 
by  the  court  to  be  sold  by  the  administrator  had  pre- 
viously been  distributed  and  set  over  to  the  heirs  of 
the  decedent,  of  whom  appellant  is  one,  and  not  having 
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alleged  that  the  decree  of  distribution  had  been  vacated 
or  annulled  by  a  proper  proceeding,  cannot  now  in 
this  court  be  heard  to  say  that  the  property  so  distrib- 
uted still  belongs  to  the  estate.  Moreover,  on  the 
petitioners  own  theory  that,  as  matter  of  fact,  the  real 
estate  of  the  decedent  was  not  distributed,  for  the 
reason  that  the  bond  ordered  was  not  executed,  and 
therefore  yet  belongs  to  the  estate  of  Mrs.  Renton,  the 
petition  fails  to  state  facts  sufficient  to  entitle  him  to 
the  relief  prayed  for  or  to  authorize  the  court  to  make 
the  order  of  which  appellant  complains. 

It  is  alleged  in  the  petition  that  the  petitioner,  as 
administrator,  recovered  a  judgment  against  the  exe- 
cutor of  the  last  will  and  testament  of  William  Renton» 
as  well  as  against  the  administrator  de  bonis  nan  of  the 
estate  of  Mrs.  Renton.  The  only  effect  of  that  judg- 
ment  was  to  establish  his  claim  against  those  estates 
in  the  same  manner  as  if  it  had  been  presented  and 
allowed  by  the  executor  of  the  one  and  the  adminis- 
trator de  bonis  non  of  the  other,  and  by  the  court.  No 
execution  can  issue  on  such  a  judgment,  and  it  is  not 
even  a  lien  on  the  property  of  the  estate.  After  peti- 
tioner's claim  was  thus  established,  it  became  the  duty 
of  the  personal  representatives  against  whom  the  judg- 
ment was  recovered,  to  pay  the  amount  thereof  in  due 
course  of  administration.     Code  of  Procedure,  §990. 

It  is  not  averred  that  the  executor  of  the  will  of 
William  Renton  has  refused  to  pay  the  judgment  in 
due  course  of  administration,  or  that  the  estate  is,  or 
the  executor  or  his  bondsmen  are,  insolvent,  or  that 
the  executor  will  not  pay  the  claim  in  accordance  with 
law  and  his  duty.  Provision  is  made  by  the  statute 
for  the  sale  of  real  estate  by  an  executor  or  adminis- 
trator for  the  payment  of  the  debts  of  decedents  only 
in  cases  where  there  is  not  sufficient  personal  estate 
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in  his  hands  for  that  purpose.  Code  of  Procedure, 
§  1005.  And  it  is  provided,  in  the  section  just  referred 
to,  that,  to  obtain  an  order  to  sell  real  property,  the 
executor  or  administrator  shall  present  a  petition  to  the 
court,  verified  by  his  oath,  setting  forth,  among  other 
things,  the  amount  of  personal  estate  that  has  come 
to  his  hands,  and  how  much,  if  any,  remains  undis- 
posed of,  together  with  a  list  and  the  amounts  of  the 
debts  outstanding  against  the  estate  as  far  as  the  same 
can  be  ascertained.     By  Sec.  1014  it  is  provided  that: 

"If  the  executor  or  administrator  shall  neglect  to 
apply  for  an  order  of  sale  whenever  it  may  be  neces- 
sary,  any  person  interested  in  the  estate  may  make 
application  therefor  in  the  same  manner  as  an  execu- 
tor or  administrator     ..." 

But,  whether  made  by  an  executor  or  administrator 
or  by  a  person  interested  in  the  estate,  a  petition  for 
the  order  of  sale  must  set  out  all  the  facts  required  to 
be  shown  by  the  statute.  As  the  judgment  in  favor 
of  petitioner  was  at  the  same  time  a  claim  against  the 
two  estates  mentioned,  no  real  property  of  either  estate 
could  properly  be  sold  for  the  purpose  of  paying  it 
without  alleging  in  the  petition,  and  proving,  that  such 
a  sale  was  necessary  by  reason  of  insufficiency  of  per- 
sonal property  to  pay  the  debt. 

As  to  the  condition  of  the  estate  of  William  Renton, 
nothing  whatever  is  disclosed  by  the  petition.  It  is 
true  that  the  petition  alleges  that  there  was  no  per- 
sonal property  in  the  hands  of  the  administrator  de 
bonis  nan  of  the  estate  of  Mrs.  Renton,  at  the  time  the 
petition  was  presented  to  the  court;  but  it  is  also  true 
that  it  avers  that  there  was  no  property  in  his  hands 
with  which  to  pay  petitioner's  judgment;  and,  that 
being  so,  we  fail  to  perceive,  even  if  it  be  conceded 
that  petitioner  might  proceed  against  that  estate  alone, 
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by  what  authority  or  for  what  reason  the  learned  court 
made  the  order  directing  this  administrator  to  sell 
specific  real  estate  which,  it  was  alleged,  was  not  in 
his  possession,  and  which  had  been,  according  to  the 
petition,  distributed  among  the  heirs  of  Mrs.  Renton 
by  a  formal  decree  of  the  probate  court.  Not  until 
this  petitioner  has  exhausted  his  remedies  against  the 
personal  representatives  against  whom  his  judgment 
was  recovered  can  he  lawfully  proceed  against  the 
heirs  and  distributees  to  collect  his  claim.  2  Woer- 
ner.  Am.  Law  of  Admr'n,  §§  577,579.  And  he  cannot 
then  do  so  by  a  summary  proceeding,  such  as  he  has 
invoked  in  this  instance.  He  must  resort  to  an  in- 
dependent action  in  which  such  distributees  are  made 
parties  defendant,  and  in  which  their  rights  and  lia- 
bilities may  be  equitably  determined.  If  the  personal 
representatives  are  not  proceeding  according  to  law 
in  this  instance,  they,  or  either  of  them,  may  be  moved 
to  do  so  upon  a  proper  application  to  the  court;  but 
an  executor  or  administrator  cannot  be  compelled, 
by  a  probate  court,  to  sell  real  estate  which  has  been 
distributed  by  order  of  the  proper  court,  to  pay  debts 
established  after  such  distribution.  Manifestly,  only 
property  in  the  hands  of  the  personal  representative 
can  be  sold  by  him,  and  such  sale  must  be  made  in 
accordance  with  the  statute. 

The  order  appealed  from  must  be  reversed,  and  the 
cause  remanded  to  the  court  below  with  directions  to 
sustain  the  objections  interposed  to  the  petition  by 
appellant. 

HoYT,  C.  J.,  and  Scott,  Dunbar  and  Gordon,  JJ., 
concur. 
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Henry  A.   Jones,  Respondent  v.  St.  Paul,  Minne-    28  350, 
APOLis  AND  Manitoba  Railway  Company,  Appel- 
lant. 

PLSADIMG  —  FAILURE   TO  STATE  CAUSE  OF   ACTION  —  WAIVER  —  PUBLIC 
NUISANCE — PRIYATB  ACTION  FOR  SPECIAL  INJURY. 

Where  a  complaint  fails  to  state  a  cause  of  action,  a  demurrer  on 
that  ground  is  not  waived  by  filing  an  answer,  since  the  objection  can 
be  raised  at  any  stage  of  the  case. 

A  complaint  in  an  action  for  damages  by  reason  of  the  obstruc- 
tion of  a  navigable  river,  does  not  state  a  cause  of  action,  when  its 
only  allegation  of  damage  to  plaintiff  is  that,  by  reason  of  the  ob- 
struction, he  was  unable  to  take  down  the  river  a  steamboat  which 
he  was  accustomed  to  run  on  the  river  and  was  compelled  to  keep 
it  tied  up  for  a  period  of  twelve  days,  since  such  injury  to  him  was 
one  common  to  the  entire  public. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Reversed. 

Burke,  Shepard  &  Woods,  for  appellant : 

A  personal  action  cannot  be  maintained  for  acts 
constituting  a  public  nuisance,  but  the  remedy  is  by 
an  indictment.  Long  v.  Minneapolis,  63  N.  W.  174; 
South  Carolina  R  R.  Co.  v.  Moore,  73  Am.  Dec.  778; 
Georgetown  v.  Alexandria  Canal  Co.,  12  Pet.  91. 

But  that  which  the  law  authorizes  cannot  be  a 
nuisance,  such  as  to  give  a  common  law  right  of 
action.  Rhea  v.  Newport,  etc.,  R.  R.  Co.,  50  Fed.  16; 
Transportaiion  Co.  v.  Chicago,  99  U.  S.  635;  Heerman  v. 
Beef  Slough  Mfg.  Co.,  1  Fed.  145.  And  a  bridge  con- 
structed  under  the  authority  of  congress  and  of  a  state 
legislature,  in  the  manner  authorized  by  law,  is  a  law- 
ful structure,  and  cannot  be  held  to  be  a  public  nui- 
sance.    Miller  v.  New  York,  10  Fed.  513. 
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Damages  occasioned  to  indivuals  by  the  obstruction 
of  navigable  streams  by  the  building  of  a  bridge, 
when  authorized  by  the  United  States,  or  by  a  state, 
are  damnum  absque  injuria,  Hamilton  v,  Vickaburgy 
etc,  R.  R  Co.,  119  U.  S.  280;  Central  Trust  Co.  v, 
Wabash,  etc.,  Ry.  Co.,  32  Fed.  566;  Qreen,  etc.,Nav.  Co. 
V.  Chesapeake,  etc.,  R.  R.  Co.,  10  S.  W.  6. 

L.  C.  Whitney,  and  Colman  &  Fogarty,  for  respondent : 
The  general  rule  is  that  a  party  may  not  lawfully  ob- 
struct  navigation.  Obstruction  having  been  proved, 
it  is  incumbent  on  defendant  to  show  that  obstruction 
is  lawful.  Cantwell  v.  Knoxville,  etc.,  R.  R.  Co.,  18  S. 
W.  271.  The  fact  that  a  bridge  over  navigable  waters 
has  been  sanctioned  by  congress,  or  by  a  state  within 
whose  limits  it  is  situated,  and  that  it  has  been  built 
by  the  person  or  corporation  authorized  to  build  it, 
does  hot  render  it  a  legal  structure,  unless  as  built  it 
conforms  to  the  terms  and  limitations  of  the  authority. 
Pennsylvania  Ry.  Co.  v.  BaltiToore,  etc. ,  Ry.  Co.,  37  Fed. 
129;  Missouri  River  Packet  Co.  v.  Hannibal,  etc.,  R.  R. 
Co.,  2  Fed.  285;  Rutz  v.  St.  Louis,  7  Fed.  439;  Hannibal, 
etc.,  R.  R,  Co.  V.  Missouri  River  Packet  Co.,  8  Sup.  Ct. 
874.  Add  to  these  the  facts  that  the  rights  of  naviga- 
tion are  paramount  to  all  other  rights,  and  that  all 
unauthorized  obstructions  of  navigation  are  prima  facie 
nuisances,  and  it  must  be  held  that  the  complaint  was 
good  so  far  as  the  failure  to  allege  negligence  or  that 
the  bridge  was  a  nuisance.  Scott  v.  Chicago,  1  Biss. 
510;  Gates  v.  Northern  PacijicRy.  Co.,  64  Wis.  64;  Tefre 
Haute  Drawbridge  Co.  v.  Halliday,  4  Ind.  36;  Cobb  v. 
Bennett,  15  Am.  Rep.  752. 

It  is  contended  that  the  obstruction  was  a  public 
one  but  even  if  it  was,  the  plaintififs  showed  that  they 
were  so  situated  that  they  had  a  special  private  inter- 
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est  in  having  it  removed.     Carl  v.  West  Aberdeen  Land, 
etc.,  Co,,  13  Wash.  616. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  C.  J. — It  was  alleged  in  the  complaint  in  this 
action  that  the  defendant,  in  constructing  its  bridge 
across  the  Snohomish  river,  so  placed  its  piers  that 
float  wood,  brought  down  by  a  freshet,  lodged  against 
them  so  as  to  entirely  prevent  the  navigation  of  the 
river;  that  such  river  was  navigable;  that  by  reason  of 
the  jam  caused  by  the  obstruction,  the  plaintiff,  who 
was  the  owner  of  a  steamboat  which  navigated  the 
river,  was  unable  to  take  his  steamboat  down  such 
river  and  was  compelled  to  keep  it  tied  up  for  the  period 
of  twelve  daws,  to  his  damage  in  the  sum  of  1 1,000. 
After  certain  motions  to  make  the  complaint  more 
definite  and  certain  had  been  denied,  defendant  de- 
murred thereto.  Its  demurrer  was  overruled,  and  the 
question  thus  raised  is  relied  upon  here  as  ground  for 
the  reversal  of  the  judgment. 

If  the  complaint  failed  to  state  a  cause  of  action, 
the  objection  raised  by  the  demurrer  was  not  waived 
by  filing  an  answer  to  the  complaint  after  such  de- 
murrer had  been  overruled.  Our  statute  specially 
authorizes  the  question  of  the  sufficiency  of  the  com- 
plaint to  be  raised  even  for  the  first  time  in  this 
court. 

Did  the  complaint  state  a  cause  of  action  ?  If  the 
defendant  was  charged  with  having  done  anything 
that  was  unlawful,  it  was  that  it  had  obstructed  the 
navigation  of  the  river.  That  the  obstruction  of  a 
navigable  river  or  any  other  highway,  when  unlawful, 
constitutes  a  public  nuisance  is  beyond  question.  To 
that  effect  are  all  the  cases.  That  the  general  rule  is 
that  a  public  nuisance  must  be  proceeded  against  in 
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tho  name  of  the  public  by  indictment  or  information 
is  conceded.  It  is  also  conceded  that  for  a  public  nui- 
sance an  action  will  not  lie  at  the  instance  of  a  private 
party  unless  he  is  specially  injured  thereby.  If  the 
injury  which  he  suffers  therefrom  is  that  which  is 
common  to  the  entire  public,  he  cannot  maintain  an 
action  therefor. 

But  it  is  claimed  by  the  respondent  that  the  allega- 
tions of  his  complaint  showed  that  he  had  been 
specially  damaged.  These  allegations,  however,  only 
showed  that  he  had  been  damaged  by  reason  of  the  fact 
that  he  could  not  navigate  the  river.  But  the  entire 
public  was  as  fully  deprived  of  that  right  as  was 
plaintiflF.  Hence  the  damage  which  he  had  suffered 
was  also  suffered  by  the  general  public,  and  the  fact, 
that  his  steamboat  was  so  situated  that  the  injury 
flowing  from  the  prevention  of  navigation  was  differ- 
ent  from  that  which  others  might  have  suffered,  did 
not  make  the  injury  special  to  him.  If  the  obstruc- 
tion interfered  with  navigation  it  injured  alike  every 
one  who  desired  to  navigate  the  stream.  It  might  as 
well  be  claimed  that  one  who  was  operating  two  boats 
and  was  therefore  incommoded  as  much  again  as  one 
who  operated  but  one,  was  specially  injured,  as  to 
claim  that  because  the  plaintiff's  boat  was  so  situated 
that  the  damages  flowing  from  its  being  kept  idle  were 
greater  than  might  have  been  caused  to  another, 
made  his  damages  special.  The  difference  in  the  de- 
gree of  the  injury  is  not  that  which  determines 
whether  or  not  it  is  special.  The  damages  are  special 
only  when  of  a  different  nature  from  those  sufl^red 
by  the  general  public.  This  being  so,  the  complaint 
failed  to  allege  facts  sufficient  to  show  that  the  plain- 
tiff was  specially  damaged  by  the  obstruction.  It  is 
true  he  was  prevented  from  going  up  and  down  the 
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river  with  his  steamboat,  but  such  was  the  effect  of 
the  obstruction  upon  every  one  desiring  to  navigate 
the  stream,  and  his  injury  was  in  common  with  that 
of  every  such  person,  though  its  degree,  owing  to  the 
peculiar  business  in  which  he  was  engaged,  might 
have  been  different. 

To  show  that  the  facts  stated  were  not  sufficient  to 
entitle  plaintiff  to  recover,  we  cite :  Small  v.  Grand 
Trunk  Ry,  Co.,  15  U.  C.  Q.  B.  283;  Cull  v.  Grand  Trunk 
Ry.  Co.,  10  Grant's  Ch.  (U.  C.)  491;  Blackwell  v.  Old 
Colony  R.  R.  Co.,  122  Mass.  1;  Blood  v.  Nashua,  etc., 
R.  R.  Corp.,  2  Gray,  137  (61  Am.  Dec.  444);  Brightman 
V.  Fairhaven,  7  Gray,  271;  Willard  v.  Cambridge,  3 
Allen,  574;  Wesson  v.  Washburn  Iron  Co.,  13  Allen,  95 
(90  Am.  Dec.  181);  Bray  ton  v.  Fall  River,  113  Mass. 
218  (18  Am.  Rep.  470);  Mayor,  etc.,  of  Georgetown  v. 
Alexandria  Canal   Co.,  12  Pet.  91. 

The  cases  which  have  held  that  a  private  action 
could  be  maintained  for  a  public  nuisance  were  bailed 
upon  facts  unlike  those  alleged  in  the  complaint  in 
this  action.  In  every  one  which  we  have  examined, 
with  a  single  exception,  the  obstruction  had  not  in 
degree  simply,  but  in  kind,  affected  the  plaintiff 
differently  from  the  general  public;  and  in  the  ex- 
cepted case  the  opinion  of  the  court  clearly  shows 
that  it  held  the  complaint  to  be  sufficient  for  the 
reason  that,  though  it  was  alleged  that  the  nuisance 
was  a  public  one,  it  was  also  alleged  that  it  had  been 
placed  in  the  stream  for  the  express  purpose  of  injur- 
ing the  business  of  the  plaintiff.  We  doubt  if  a 
single  case  can  be  found  which  holds  that  damages  of 
the  kind  sued  for  in  this  action  can  be  recovered 
against  one  who  is  maintaining  a  public  nuisance. 
At  least,  the  great  weight  of  authority  establishes  a 
contrary  doctrine. 
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The  judgment  will  be  reversed  and  the  cause  re- 
manded with  instructions  to  dismiss. 

Dunbar,  Anders  and  Gordon,  JJ.,  concur. 
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16    80  James  E.  Fbnton  et  aL^  Appellants,  v.  John  M.  Mor- 

gan et  al. ,  Respondents. 

APPBAL  —  AMOUNT  IN    CONTROVBBBY  —  FRAUDULENT    CONYBYANCB  — 
ACTION  TO  SET  ABIDE — DBCBBB. 

The  fact  that,  subsequent  to  an  appeal  in  an  action  seeking  to 
set  aside  a  conveyance  as  in  fraud  of  creditors  and  subject  certain 
land  to  the  lien  of  a  judgment,  the  appellants  have  had  the  property 
in  controversy  sold  under  execution  in  their  original  action  and 
have  had  the  judgment  therein  satisfied  to  such  an  extent  as  to 
leave  a  balance  due  them  of  less  than  $200,  does  not  constitute 
ground  for  dismissal  of  the  appeal. 

Where  the  court  finds,  in  an  action  by  a  judgment  creditor  to  set 
aside  a  deed  as  made  in  fraud  of  creditors,  that  the  deed  was  in  fact 
a  mortgage  given  in  good  faith  to  secure  bona  fide  indebtedness  of  the 
grantor,  the  plaintiff  is  entitled  to  a  decree  delaring  his  judgment  a 
valid  lien  upon  the  property,  subject  to  the  mortgage  lien,  and  au- 
thorizing the  equity  of  redemption  to  be  sold  to  satisfy  the  lien  of 
plaintiff's  judgment. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.     Reversed. 

W.  A.  Lewis,  for  appellants. 

Jones,  Voorhees  &  Stephens,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  action  was  brought  by  the  appel- 
lants for  the  purpose  of  setting  aside  a  certain  deed 
executed  March  4,  1895,  by  the  respondents  John  M. 
Morgan  and  Maryetta  E.  Morgan  (husband  and  wife), 
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to  their  co-respondent  Dyer,  as  being  in  fraud  of 
creditors  of  the  grantors. 

The  complaint  in  the  action  alleges  the  recovery  by 
appellants  (plaintiffs)  of  judgment  against  respondent 
John  M.  Morgan  for  |1,036  on  June  19,  1895,  the 
issuance  of  an  execution  and  its  return  nulla  bona,  and 
other  allegations  usual  in  such  cases,  including  the 
insolvency  of  respondent  John  M.  Morgan  at  the  time 
when  said  conveyance  was  executed.  The  answer  ad- 
mits the  recovery  of  judgment  by  appellants,  the  exe- 
tion  and  delivery  of  the  deed  in  question,  and  denies 
each  and  every  other  allegation  contained  in  the  com- 
plaint. 

Respondents  have  moved  for  a  dismissal  of  the  ap- 
peal "because  the  amount  involved  in  this  action 
does  not  equal  or  exceed  the  sum  of  |200/'  and  for 
further  grounds  of  dismissal  set  forth  certain  proceed- 
ings taken  by  appellants  subsequent  to  their  appeal 
herein,  namely,  the  issuance  of  an  execution  and  sale 
of  property  of  the  respondents,  part  of  which  was  in- 
cluded in  the  deed  of  conveyance  which  is  assailed  by 
the  plaintiffs  in  this  action,  as  the  result  of  which  sale 
appellants'  judgment  has  been  satisfied,  with  the  ex- 
ception only  of  a  balance  of  1109.65. 

This  action,  however,  was  not  for  the  recovery  of 
money,  but  was  equitable  in  its  nature,  and  the  fact 
that  the  amount  remaining  unpaid  upon  appellants' 
judgment  is  less  than  |200  affords  no  reason  for 
dismissing  the  appeal,  nor  do  we  think  that  the  sub- 
sequent proceedings  taken  by  appellants  are  incon- 
sistent with  the  remedy  which  they  seek  by  the 
appeal,  or  that  anything  is  presented  "going  to  the 
merits  of  the  further  prosecution  of  the  appeal,"  and 
the  motion  is  denied. 
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The  findings  and  conclusions  of  the  trial  court  were 
as  follows : 

"  First.  That  on  the  14th  day  of  June,  1895,  the 
above  named  plaintiffs  recovered  a  judgment  against 
defendant,  John  M.  Morgan,  for  One  Thousand 
(11,000)  Dollars. 

"  Second.  That  an  execution  issued  upon  said  judg- 
ment and  was  returned  nulla  bona,  before  the  com- 
mencement of  this  action. 

"Third.  That  before  the  commencement  of  said 
suit,  wherein  judgment  was  rendered  as  aforesaid,  de- 
fendants, John  M.  Morgan  and  Maryetta  E.  Morgan, 
made,  executed,  and  delivered  to  defendant  Edward  J. 
Dyer,  their  warranty  deed  conveying  property  de- 
scribed in  the  answer  of  defendant  herein,  which  said 
warranty  deed  was  so  made,  executed  and  delivered 
for  the  purpose  of  securing  persons  and  debts  men- 
tioned and  described  in  a  certain  declaration  of  trust, 
admitted  in  evidence,  and  for  the  purposes  set  forth 
therein,  in  good  faith,  and  for  a  valuable  consid- 
eration; all  said  debts  being  bona  fide  debts  of  the 
said  John  M.  Morgan  and  Maryetta  E.  Morgan,  at  the 
time  of  the  execution  and  delivery  of  the  said  war- 
ranty deed ;  and  that  the  said  deed,  or  conveyance, 
which  in  effect,  was  a  mortgage,  was  not  made  for  the 
purpose  of  hindering  and  delaying  the  creditors,  or 
any  creditor,  of  the  said  John  M.  Morgan  and  Mary- 
etta E.  Morgan,  or  either  of  them,  and  was  not  made 
with  undue  haste,  or  for  the  purpose  of  placing  said 
property  beyond  the  reach  of  plaintiffs,  or  either  of 
them,  or  any  other  creditor  of  the  said  John  M.  Mor- 
gan and  MaryQtta  E.  Morgan,  or  either  of  them. 

"  Conclusions  of  Law. 

"  The  court  finds  as  conclusions  of  law  : 
"  First.  That  said  warranty  deed  from  John  M. 
Morgan  and  Maryetta  E.  Morgan  to  Edward  J.  Dyer 
is,  in  effect,  a  mortgage,  and  was  made  in  good  faith 
to  secure  a  bona  fide  indebtedness  of  the  said  John  M. 
Morgan,  due  and  owing  at  the  time  of  the  execution 
and  delivery  of  said  warranty  deed,  and  that  the  same 
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was  not  made  for  the  purpose  of  hindering  or  delay- 
ing or  frauding  creditors,  or  any  creditor  of  the  said 
John  M.  Morgan  and  Maryetta  E.  Morgan,  or  either 
of  them,  and  was  not  made  for  the  purpose  of  placing 
the  property  of  said  John  M.  Morgan  and  Maryetta  E. 
Morgan,  or  either  of  them,  beyond  the  reach  of  credi- 
tors, or  any  creditor,  and  that  defendants  are  entitled 
to  judgment  herein  that  the  plaintiffs  have  and  take 
nothing  by  their  action  herein,  and  that  defendants 
have  and  recover  of  and  from  plaintiffs  their  costs  and 
disbursements  herein." 

After  an  examination  of  the  entire  record  and  the 
elaborate  briefs  of  counsel,  we  are  satisfied  that  the 
only  error  the  court  committed  was  in  dismissing  the 
plaintiffs'  complaint,  when  in  accordance  with  its 
findings  and  conclusions  it  should  have  decreed  ap- 
pellants' judgment  to  be  a  valid  lien  upon  the 
property  conveyed  from  respondents  Morgan  to  the 
co-respondent  Dyer,  subject  only  to  the  lien  created 
by  that  instrument  and  the  declaration  of  trust  ac- 
companying it  in  favor  of  the  creditors  therein  men- 
tioned, and  permitting  the  equity  of  redemption  to  be 
sold  to  satisfy  the  lien  of  appellants'  judgment,  and 
for  this  purpose  the  judgment  will  be  reversed  and 
the  cause  remanded  with  directions  to  the  lower  court 
to  enter  a  decree  in  accordance  herewith. . 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Scott,  J  J., 
concur. 

3  — 16  WASH. 
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[No.  3255.    Decided  December  4,  1806.] 

John   C.   Hartigan,   Appellant,  v.  F.   A.  Hoffman, 
Respondent. 

DEED — DE8GBIPTION — EXECUTION    BY    ATTOBNEY  IK  FACT  —  BVIDENOB 
—  OBJECTIONS  NOT  BA18EO  BELOW. 

Where  a  deed  executed  by  ao  attorney  in  fact  has  been  introduced 
in  evidence,  without  objection  that  no  proof  of  the  authority  under 
which  it  had  been  executed  had  been  shown,  such  objection  cannot 
be  raised  for  the  first  time  on  appeal. 

A  description  of  premises  in  a  deed  is  void  for  uncertainty,  when 
it  merely  describes  the  land  as  ''East  half,  northeast  quarter  and 
northwest  quarter  of  northeast  quarter  of  section  13,  in  town  35 
range  eight  east,"  without  specifying  the  meridian  nor  whether  the 
township  is  north  or  south,  nor  the  county  or  state  in  which  the 
land  is  situated.  (Carson  v,  Railsback,  3  Wash.  T.  168,  distin- 
guished.) 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBride,  Judge.     Affirmed. 

Million  &  Houser,  for  appellant: 

It  will  be  seen  from  an  inspection  of  this  deed  that 
the  wife  purports  to  sign  and  execute  the  same  through 
Edson  L.  Shaw,  purporting  to  be  acting  as  her  attor- 
ney in  fact.  Proof  of  the  power  of  attorney  was  just 
as  essential  to  the  validity  of  this  deed  as  proof  of  the 
wife's  signature  itself.  1  Devlin,  Deeds,  §357;  Terri- 
tory V.  Klee,  1  Wash.  185. 

Is  the  description  in  the  deed  under  which  appellant 
claims  sufficient  to  convey  title  to  the  land  in  question? 
The  state  and  county  not  having  been  designated  in 
the  description,  the  court  will  presume  that  the  land 
is  located  in  Skagit  county,  Washington,  where  the 
deed  was  recorded,  provided  there  is  land  in  Skagit 
county,  which,  according  to  the  government  survey 
corresponds  to  the  government  sub-divisions  set  out 
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in  the  deed.  Canon  v.  Railsback,  3  Wash.  T.  168; 
Stoddard  v.  Sloan,  65  Iowa,  680;  Beal  v.  Blaer,  33  lowa^ 
318;  Parsley  v.  Hayes,  22  Iowa,  39  (92  Am.  Dec.  350); 
Hypfener  v.  Walsh,  3  G.  Greene,  509;  Mossman  v.  For- 
rest,  27  Ind.  233;  Wright  v.  Phillips,  2  G.  Greene,  191; 
2  Devlin,  Deeds,  §  1011.  The  court  will  take  judicial 
notice  of  the  public  surveys  within  its  jurisdiction. 
Hoyt  V.  Russell,  117  U.  S.  404.  It  is  incumbent  on  the 
court  to  bring  to  the  aid  of  the  deed  all  the  apparent 
intentions  of  the  parties  as  indicated  by  their  acts. 

C.  J.  McDougall,  and  W.  A.  M,  Jones,  for  respondent: 

The  respondent,  relying  on  the  general  rule  requir- 
ing a  definite  description,  calls  attention  to  a  case  very 
much  like  the  one  at  bar.  Fuller  v.  Fellows,  30  Ark. 
657.  Neither  the  county  nor  state  was  written  in  the 
deed;  it  contained  the  section  and  subdivisions.  The 
omission  was  held  fatal;  there  was  a  patent  ambiguity, 
and  the  deed  was  void  for  uncertainty.  Mooney  v.  Cool- 
edge,  30  Ark.  640;  Doe  v.  Porter,  3  Ark.  18.  No  deed 
without  a  proper  description  can  be  received  as  evi- 
dence of  title.      Wilson  v.  Johnson,  38  N.  E.  38. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Appellant  brought  this  action  to  quiet 
title  to  certain  real  property  in  Skagit  county.  The 
lands  in  question  were  originally  patented  to  one 
Snyder.  On  the  4th  of  June,  1892,  Snyder  con- 
veyed  the  premises,  by  a  deed  of  general  warranty,  to 
one  Nelson,  who,  on  the  22d  of  August,  1892,  by  a 
like  instrument,  conveyed  to  one  Edson  L.  Shaw.  On 
the  29th  of  September,  1892,  Shaw  and  his  wife,  Annie 
W.  Shaw,  she  purporting  to  act  through  her  husband 
as  her  attorney  in  fact,  by  deed  of  general  warranty 
conveyed  the   premises  to   Eugene   Stebinger,  who, 
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on  the  Ist  of  October,  1892,  conveyed  the  premises  by 
a  like  deed  to  the  respondent.  The  deeds  from  Snyder 
to  Nelson,  from  Nelson  to  Shaw,  and  from  Shaw  to 
Stebinger,  were  filed  for  record  in  the  office  of  the 
auditor  of  Skagit  county  (in  which  county  the  premises 
are  situated)  on  the  5th  day  of  September,  1893.  The 
deed  from  Stebinger  to  the  respondent  was  filed  for 
record  on  the  17th  of  August,  1893. 

The  deeds  above  mentioned  were  offered  in  evidence 
by  the  respondent  at  the  trial  below,  and  were  received 
without  objection  upon  the  part  of  the  appellant,  and 
constituted  the  case  for  the  respondent.  The  appellant 
relies  upon  a  quit-claim  deed  executed  by  Snyder  to 
the  appellant  on  the  13th  day  of  May,  1893,  which  was 
filed  for  record  with  the  auditor  of  Skagit  county  on 
the  S4ih  day  of  June,  1893,  It  will  be  observed  that 
this  last  mentioned  deed  was  recorded  prior  to  the 
record  of  any  of  the  deeds  in  respondent's  chain  of 
title.  The  lower  court  made  its  findings  of  fact  and 
conclusions  of  law  in  writing,  as  required  by  statute^ 
and  entered  judgment  dismissing  the  appellant's  com- 
plaint and  decreeing  the  respondent  to  be  the  owner 
in  fee  simple  of  the  lands  in  controversy.  From  this 
judgment  and  decree  the  appellant  (plaintiff  below) 
has  appealed. 

Only  two  errors  are  assigned.  The  first  is  that  the 
court  erred  in  making  the  following  finding,  viz: 

"That  on  the  29th  day  of  September,  1892,  the  said 
Edson  L.  Shaw  and  Annie  W.  Shaw,  husband  and  wife^ 
by  warranty  deed,  duly  executed,  conveyed  said  prop- 
erty  to  Eugene  Stebinger,  which  deed  was  duly  ac- 
knowledged as  required  by  law  and  filed  for  record  in 
the  office  of  the  auditor  of  said  Skagit  county  on  the 
5th  day  of  September,  1893,  and  appears  of  record 
therein." 
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The  specific  objection  is  that  no  proof  was  introduced 
as  to  the  existence  of  the  power  of  attorney  or  authority 
under  which  said  Edson  L.  Shaw  purported  to  act  in 
executing  said  instrument  on  behalf  of  his  wife.  But, 
as  already  noticed,  this  deed,  like  the  others  in  re- 
spondent's chain  of  title,  was  offered  and  received 
without  objection  upon  the  part  of  the  appellant,  and 
this  particular  objection,  as  appears  from  the  record, 
is  urged  here  for  the  first  time.  For  this  reason  we 
cannot  consider  it.  Had  the  objection  been  timely 
made,  respondent  might  have  obviated  it  by  the  in- 
troduction of  other  evidence. 

The  remaining  assignment  is  that  'Hhe  conclusions 
of  law  and  judgment  are  unsupported  by  the  law  and 
facts."  This  assignment  is  somewhat  indefinite,  and 
it  does  not  challenge  the  correctness  of  any  of  the 
findings  not  already  referred  to.  The  court  in  effect 
found  that  the  quit-claim  deed  from  Snyder  to  the 
appellant  was  void  because  of  uncertainty  in  the 
description.  The  premises  are  described  in  the  deed 
as  follows,  viz:  ''East  half,  northeast  quarter  and 
northwest  quarter  of  northeast  quarter  of  section  13, 
in  town  35,  range  eight  east."  The  deed  was  executed 
in  the  state  of  Nebraska,  in  which  state  the  grantor 
was  then  residing.  Neither  the  county  nor  the  state 
in  which  the  granted  premises  are  situated  is  specified 
in  the  deed.  The  name  of  the  meridian  is  not  men- 
tioned, nor  is  it  apparent  from  the  deed  whether  the 
township  in  which  the  premises  are  located  is  north 
or  south.  To  be  effective  a  deed  to  real  estate  must 
describe  it  with  sufficient  certainty  to  enable  it  to  be 
located.  Counsel  for  the  appellant  contend  that  the 
description  in  appellant's  deed  is  sufficient  under  the 
holding  of  the  territorial  court  in  Carson  v.  Railsback, 
3  Wash.  T.  168  (13  Pac.  618.)     We  have  examined  a 
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great  many  cases  upon  the  question  of  what  constitutes 
a  sufficient  description  in  a  deed  to  real  estate,  and 
think  that  Carson  v.  Railaback,  supra,  is  as  favorable 
to  the  appellant  as  any  that  is  to  be  found.  But  the 
sufficiency  of  the  description  in  the  deed  here  in  ques- 
tion cannot  be  upheld  upon  the  authority  of  that  case. 
In  that  case  the  deed  was  executed  and  recorded  in 
Pierce  county,  in  which  the  grantor  resided,  and  while 
neither  the  territory  nor  county  was  mentioned  in 
describing  the  granted  premises,  the  township  and 
range  were  given,  and  the  court  held  that  it  would  take 
judicial  notice  of  the  system  of  survey  of  public  lands 
adopted  by  the  United  States,  which,  as  applied  to  the 
description  then  under  consideration,  enabled  the  court 
to  ascertain  that  the  premises  were  located  in  Pierce 
county  aforesaid.  But  considering  the  description  in 
the  deed  before  us  with  reference  to  the  system  of  sur- 
vey adopted  by  the  United  States,  it  cannot  be  ascer- 
tained that  the  granted  premises  are  within  Skagit 
county,  or  even  the  state  of  Washington.  As  before 
mentioned,  the  name  of  the  meridian  is  not  given, 
nor  whether  the  township  is  north  or  south;  and  the 
deed  might  as  properly  be  recorded  in  any  of  the 
several  states  as  in  the  state  of  Washington  or  the 
county  of  Skagit.  This  uncertainty  renders  the  deed 
void,  and  the  court  did  not  err  when  it  reached  that 
conclusion. 

Upon  the  entire  record  we  think  that  the  judgment 
and  decree  must  be  affirmed. 

HoYT,  C.  J.,  and  Anders,  Dunbar  and  Scott,  JJ., 
concur. 


OWEN  V.  HENDERSON.  39 


Dec.  1896.]  AuKument  of  Coaneel. 


[  Na  2299.    Decided  December  4, 1896.] 

Elizabeth  W.  Owen  et  ai.,  Respondents,  v.  M.  C.  Hen- 
derson, Appellant 

DKKDB  —  DEBCBIPTION  OF  LAND  —  CONSTBUCTION  —  PAROL  EYIDENCE  — 

BESCI8SI0N. 

A  deed  conveying  the  "  west  half  "  of  a  fractional  lot  according  to 
the  government  survey,  which  contains  less  than  a  legal  subdivision 
of  forty  acres,  conveys  an  equal  half  of  the  lot  in  area,  and  does  not 
restrict  the  conveyance  to  Uie  quantity  of  land  lying  west  of  a  line 
drawn  north  and  south  midway  between,  and  parallel  to,  the  side 
lines  of  said  lot. 

There  being  no  ambiguity  apparent  upon  the  face  of  a  deed  con- 
veying the  west  half  of  a  fractional  lot  of  land,  parol  evidence  is  in- 
admissible for  the  purpose  of  establishing  the  intent  of  the  parties. 

Where,  under  the  terms  of  a  contract  for  the  sale  of  land,  time  is 
made  of  the  essence  thereof,  the  purchaser  may  rescind  and  recover 
the  amount  paid  on  the  purchase  price  with  interest,  if  at  the  time 
fixed  for  the  performance  the  vendor  has  not  a  marketable  title  to 
the  land  contracted  for. 

Appeal  from  Superior  Court,  Kitsap  County. — Hon. 
John  C.  Dbnney,  Judge.     Reversed. 

JS.  E.  Shields,  and  John  K,  Brown,  for  appellant : 

The  authorities  are  uniform,  so  far  as  the  question 
has  been  the  subject  of  adjudication,  in  upholding 
appellant's  contention  that  the  deed  to  Boulette  con- 
veyed the  westerly  one-half  of  lot  one  in  area,  as  is 
shown  by  the  following  citations :  Dart  v.  Barbour,  32 
Mich.  267;  Au  Ores  Broom  Co.v.  Whitney,  26  Mich.  42; 
Heyer  v.  Lee,  40  Mich.  353  (29  Am.  Rep.  537);  Jones  v. 
PasKby,  48  Mich.  634  (29  N.  W.  374);  Hartf(yrd  Iron 
Mining  Co.  v.  Cambria  Mining  Co.,  80  Mich.  496. 

Time  being  of  the  essence  of  the  contract,  and  the 
complaint  alleging  a  tender  only  on  the  day  named 
therefor  in  the  contract,  evidence  of  a  second  tender 
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on  November  22,  1894,  nearly  a  year  thereafter,  was 
inadmissible.  Hogan  v.  Kyle^  7  Wash.  595  (38  Am. 
St.  Rep.  910);  Drown  v.  Ingels,  3  Wash.  424;  1  Warvelle, 
Vendors,  p.  108;  McCroskey  v.  Ladd^  96  Oal.  455. 

Arthur  &  Wheeler,  and  James B.  Dowd,  for  respondents: 
Appellant  relies  upon  the  deed  to  Boulette,  contain- 
ing the  words  "  west  half,"  and  the  mesne  conveyances 
thereof  to  respondents.  The  lot  having  been  divided 
by  deeds  of  conveyance  to  two  diflFerent  parties,  the  in- 
tention of  the  parties  as  to  the  location  of  this  line 
will  be  sought  for  from  all  the  deeds.  The  grantees 
each  supposed  that  they  were  buying  about  twenty 
acres.  Each  had  an  opportunity  to  ascertain  the  true 
quantity.  If  he  chose  not  to  avail  himself  of  that 
opportunity,  but  to  buy  and  sell  by  boundaries  and 
describe  the  land  as  containing  so  many  acres,  and 
it  subsequently  appeared  that  there  was  a  mistake  in 
the  quantity  but  not  in  the  boundaries  the  sale  will  be 
binding.  Morris  Canal  Co.  v.  Emmett,  9  Paige,  168 
(37  Am.  Dec.  388);  Stebbina  v.  Eddy,  4  Mason,  414; 
Marvin  v.  Bennett,  8  Paige,  312;  Jackson  v.  McConnell, 
19  Wend.  175;  Smith  v.  Evans,  6  Binn.  102  (6  Am. 
Dec.  436);  Boar  v,  McCormick,  1  Serg.  &  R.  166;  Oreer 
V.  Squire,  9  Wash.  363;  Powell  v.  Clark,  4  Am.  Dec.  67; 
Slaughter's  Adm'r.  v.  Oerson,  13  Wall.  379.  The  deed 
conveying  the  west  half  of  lot  1  was  executed  first,  and 
it  controls  in  a  conflict  as  to  the  boundary  line  be- 
tween the  two  halves  of  the  lot.  Flynn  v.  Sparks,  11 
S.  W.  206;  Keller  v.  Shelmire,  7  South.  587. 

The  word  half  used  in  the  descriptive  part  of  the 
deeds  has  no  reference  to  quantity,  and  does  not  mean 
one  of  two  equal  parts.  The  presumption  is  that  the 
word,  used  as  it  is,  relates  solely  to  boundaries  and  in- 
dicates one  of  the  legal  subdivisions  of  the  public  do- 
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main.  The  word  '*  west "  indicates  where  to  find  the 
monument  or  corner  stone  from  which  to  start,  and 
the  direction  to  be  pursued;  and  the  word  "  half"  in- 
dicates the  number  of  chains  to  go  in  that  direction. 

In  construing  the  language  of  a  deed,  the  object 
sought  is  certainty.  Quantity  is  not  the  guide,  if  the 
intent  can  be  otherwise  ascertained:  for  quantity  is 
the  least  certain  of  all  tests.  McClintock  v.  Rogers,  11 
111.  279  (30  Am.  Dec.  741);  Martin  v.  Carlin,  19  Wis. 
454  (88  Am.  Dec.  696);  Neff  v.  Paddock,  26  Wis.  551; 
McEvoy  V.  Loyd,  31  Wis.  145;  Packscher  v.  Fuller,  6 
Wash.  539;  Greer  v.  Squire,  9  Wash.  362;  Campbell  v. 
Clark,  8  Mo.  553;  Campbell  v.  Johnson,  44  Mo.  247; 
DaUon  v.  Rust,  22  Tex.  134;  May  v.  Baskin,  12  Smedes 
A  M.  430. 

Oral  testimony  to  show  the  location  of  the  bound- 
ary line  at  the  time  of  the  conveyance  of  the  west  half 
of  the  lot  to  0.  A.  Boulette  was  admissible.  What 
constitutes  a  boundary  line  is  a  fact  to  be  determined 
by  the  jury.  Where  a  word  has  a  dual  meaning, 
affecting  the  location  of  a  boundary  line,  it  constitues 
a  latent  ambiguity.  2  Parsons,  Contracts,  (2d  ed.) 
§78;  1  Greenleaf,  Evidence,  (7th  ed.)  §286;  3  Wash- 
burn, Real  Property,  (4th  ed.)  p.  407;  1  Warvelle, 
Vendors,  p.  376,  §6;  Stanley  v.  Qreen,  12  Cal.  163; 
Oanson  v.  Madigan,  15  Wis.  144  (82  Am.  Dec.  659); 
Prentiss  v.  Brewer,  86  Am  Dec.  733,  and  note;  Turner 
V.  Union  Pacific  Ry.  Co.,  112  Mo.  542. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Respondents  brought  this  action  to  re- 
cover the  balance  alleged  to  be  due  on  a  written  con- 
tract entered  into  between  the  parties  on  the  13th  of 
December,  1892,  by  the  terms  of  which  the  respon- 
dents agreed  to  sell  and  the  appellant  to  buy  certain 
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premises  described  as  lots  16,  17,  18  and  19,  in  the 
town  of  Charleston,  Kitsap  county,  for  the  sum  of 
$1,300,  of  which  $100  was  paid  down  at  the  time  of 
entering  into  the  contract,  $500  was  paid  on  the  16th 
of  December,  1892,  and  the  balance  was  to  be  paid  on 
or  before  December  12,  1893. 

The  complaint  alleges  that  on  said  last  mentioned 
day  a  tender  was  made  of  a  good  and  sufficient  deed 
of  conveyance,  and  a  demand  upon  appellant  for  the 
payment  of  the  balance  of  the  purchase  price. 

The  answer  admits  the  making  of  the  contract  and 
payment  of  $600  on  account  thereof,  and  for  defense 
and  counterclaim  alleges  a  want  of  title  in  the  plain- 
tiffs (respondents)  on  December  12,  1893;  that  on  that 
day,  namely,  December  12,  1893,  defendant  (appel- 
lant) tendered  to  plaintiffs  the  amount  remaining  due 
under  the  terms  of  the  agreement  and  demanded  a 
deed  conveying  to  defendant  a  good  title  to  the  premi- 
ses in  fee  simple :  and  that  thereafter,  on  the  2d  day 
of  January,  1894,  defendant  elected  to  rescind  on  ac- 
count of  the  plaintiff's  failure  to  comply  with  the 
terms  of  the  written  contract;  that  thereupon  defend- 
ant notified  respondents  of  such  rescission  and  de- 
manded from  them  the  re-payment  of  the  sum  of 
$600  theretofore  paid.  The  case  was  tried  by  the 
court  without  a  jury  and  findings  of  fact  and  con- 
clusions of  law  duly  made,  upon  which  judgment  was 
entered  in  favor  of  the  plaintiffs,  and  defendant  has 
appealed. 

Among  other  things  the  court  found  that  on  De- 
cember 12,  1893,  plaintiffs  tendered  to  defendant  "a 
good  and  sufficient  deed  of  conveyance  of  said  real 
property.  .  .  .  That  at  the  time  said  tender  was 
made,  and  at  all  times  mentioned  herein,  the  plain- 
tiffs owned  said  real  estate  and  had  a  right  to  con- 
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yey  the  same."  This  finding  was  excepted  to  and 
is  assigned  as  error.  The  record  discloses  that  the 
premises  embraced  in  the  contract  of  sale  between 
the  parties  are  located  in  lot  1,  section  22,  township  24 
north,  range  1,  east,  W.  M.  This  lot  was  owned  on 
August  11,  1890,  by  W.  H.  Braden,  M.  L.  Beets  and 
R.  C.  Bott,  who  on  that  day  conveyed  to  0.  A.  Boulette 
the  ''west  half"  of  lot  1,  section  22,  township  24 
north,  range  1  east,  W.  M.,  according  to  the  govern- 
ment survey,  containing  twenty  acres  more  or  less. 
It  is  the  claim  of  the  appellant  that  the  grant  of  the 
"west  half"  conveyed  to  Boulette  the  west  half  in 
quantity  and  not  the  part  lying  westerly  of  a  line 
drawn  north  and  south  midway  between,  and  parallel 
to,  the  side  lines  of  said  lot.  The  lot  is  the  fraction 
of  a  forty  acre  subdivision,  a  portion  of  the  southeast 
corner  being  cut  off  by  the  bay.  Boulette  platted  the 
town  of  Charleston  on  the  west  half  of  said  lot  only, 
and  the  premises  concerning  which  this  litigation 
arises  lie  on  the  easterly  margin  of  the  plat,  and  if 
appellant's  contention  as  to  the  effect  of  the  deed  to 
Boulette  is  correct,  the  eastern  portion  of  the  prem- 
ises described  in  the  complaint  do  not  lie  within  the 
grant  to  Boulette,  and  the  plaintiffs  had  no  title  to 
that  portion  of  the  premises  on  the  12th  of  December, 
1893;  so  that  the  sole  question  is,  whether  a  deed  con- 
veying the  "west  half"  of  a  fractional  lot,  which  lot 
contains  less  than  a  legal  subdivision  of  forty  acres, 
conveys  an  equal  half  of  the  lot  in  area.  We  think  it 
must  be  answered  afSrmatively  and  that  appellant 
must  prevail. 

In  Hartford  Iron  Mining  Co.  v.  Cambria  Mining  Co.y 
80  Mich.  491  (45  N.  W.  351),  the  court  say  : 

"The  literal  significance  of  the  word  'half  is  one 
of    two  equal   parts   into  which    anything   may   be 


44  OWEN  V.  HENDERSON. 

Opinion  of  the  Court — Gobdon,  J.  [16  Wash. 

divided.  ...  It  must  be  held  that  the  true 
boundary  line  between  these  two  pieces  of  land  is  by  a 
line,  drawn  north  and  south,  dividing  the  lands  into 
equal  acreage." 

Counsel  for  respondents  strenuously  insist  that  the 
question  involved,  being  one  of  boundary,  is  to  be  de- 
termined by  ascertaining  the  intention  of  the  parties 
to  certain  conveyances  made  prior  to  the  execution  of 
the  contract  between  the  parties  to  this  action,  and 
further  contend  that  the  prior  conveyances  and  the 
understanding  of  the  parties  thereto  as  ascertained 
from  their  testimony  upon  the  trial,  are  suflBcient  to 
show  that  there  were  twenty  acres  in  the  tract  known 
as  the  ''west half." 

We  think  that  no  proper  case  was  presented  calling 
for  the  introduction  of  parol  evidence  as  to  the  inten- 
tion of  the  parties.  No  ambiguity  is  apparent  upon 
the  face  of  the  deed. 

"There  should  be  interpretation  only  when  it  is 
needed  —  that  is  only  where,  without  it,  the  meaning 
or  effect  of  the  contract  would  be  in  doubt."  Hart- 
ford Iron  Mining  Co.  v,  Cambria  Mining  Co..  supra. 

See,  also,  Dart  v.  Barbour,  32  Mich.  267;  Harris  v. 
Oakley,  130  N.  Y.  1  (28  N.  E.  531). 

In  the  contract  between  the  parties  it  is  expressly 
stipulated  that  time  was  of  the  essence  thereof,  and  it 
satisfactorily  appearing  that  the  defect  in  plaintiff's 
title  was  not  remedied  prior  to  the  time  when  defend- 
ant elected  to  rescind,  it  follows  that  judgment  should 
have  been  entered  for  defendant  for  the  amount  which 
she  had  paid  upon  the  purchase  price  together  with 
legal  interest  thereon  from  the  dates  of  such  payments. 
She  was  entitled  to  a  marketable  title  and  could  not 
be  required  to  accept  less  in  quantity  than  what  she 
had  agreed  to  purchase  and  pay  for.     Under  the  word- 
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ing  of  this  contract  she  was  entitled  to  withdraw  from 
its  provisions  and  demand  a  return  of  the  money  there- 
tofore paid  by  her  upon  it,  at  any  time  after  the  ex- 
piration of  the  time  fixed  by  the  contract  for  plaintiffs 
to  perform  their  part,  and  before  such  actual  perform- 
ance. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded  for  further  proceedings  in  accordance  here- 
with. 

HoYT,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 


[No.  2331.    Decided  December  7,  1890.J 

Thb  First  National  Bank  of  Seattle,  Respondent, 
V.  James  Hagan,  Sheriff,  et  ai.,  Appellants. 

■XXCUTION  LBYT—CLAIM  OF  THIBD  PEBSONB  —  TBIAL  OF  TITLE — PBOOF 
OF  OWNEBBBIP. 

In  a  summary  proceeding  institated  under  Code  Proc.  §491,  by 
a  claimant  of  property  levied  upon  by  tbe  sheriff  as  the  property  of 
another,  under  an  affidavit  alleging  ownership  and  right  to  imme- 
diate possession  in  claimant,  the  claimant  is  entitled  to  prove  that 
he  was  in  possession  of  the  property  and  was  holding  it  as  security 
for  an  indebtedness  due  him  from  the  execution  defendant,  and  is 
not  confined  to  proof  of  absolute  ownership.  (SiUhy  v,  Aldridge,  1 
Wash.  117,  distinguished.) 

Appeal  from  Superior  Court,  Snohomish  County. 
—  Hon.  R.  A.  Ballinger,  Judge.     Affirmed. 

Ault  &  Munns,  for  appellants. 
Bell  A  Atkstin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^This  proceeding  was  instituted  by  the 
respondent  under  Sec.  491,  Code  Proc.     The  appellant 
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Hagan,  as  sheriff  of  Snohomish  county,  had  levied 
upon  the  personal  property  in  question  as  the  property 
of  one  Monroe,  who  was  indebted  to  the  respondent.  At 
the  time  of  the  levy,  the  property  was  in  the  possession 
of  the  respondent  and  held  as  security  for  the  indebt- 
edness owing  to  it  by  Monroe.  Respondent  was  pro- 
ceeding to  sell  the  same  for  the  purpose  of  applying 
the  proceeds  upon  the  debt  so  owing  to  it,  and  had 
advertised  the  same  for  sale  prior  to  appellant's  levy. 
The  affidavit  upon  which  the  proceeding  was  initiated 
alleged  that  the  respondent  was  the  owner  and  entitled 
to  the  immediate  possession  of  the  property.  Upon 
the  verdict  of  a  jury,  judgment  was  entered  in  favor 
of  plaintiff,  from  which  defendants  have  appealed. 

The  principal  ground  urged  for  reversal  is  that 
the  court  erred  in  not  confining  plaintiff  to  proof  of 
absolute  ownership  of  the  property  in  question,  and  in 
permitting  it  to  show  its  right  to  possession  based  upon 
the  facts  already  stated.  The  case  of  SiUhy  v.  Aldridge, 
1  Wash.  117  (23  Pac.  836),  is  cited  and  relied  upon  by 
appellants.  In  that  case,  the  plaintiff  brought  re- 
plevin and  his  complaint  alleged  that  he  was  the  owner 
of  the  property  involved  in  the  action.  The  answer 
denied  plaintiff's  ownership,  and,  upon  the  trial  which 
followed,  the  plaintiff  was  permitted,  over  the  objection 
of  defendant,  to  put  in  evidence  a  chattel  mortgage 
executed  by  a  third  person  to  the  plaintiff  covering 
the  property.     We  quote  from  the  opinion: 

''The  testimony  on  the  part  of  the  plaintiffs  showed 
that  the  mortgage  debt  was  not  yet  due,  and  that  the 
mortgage  had  not  been  foreclosed.  It  did  not  appear 
that  the  mortgaged  property  had  ever  been  in  the  pos- 
session of  the  plaintiffs,  but  it  had  remained  in  the 
possession  of  the  mortgagors  until  a  short  time  pre- 
vious to  the  commencement  of  the  action.  ...  In 
our  judgment,  the  chattel  mortgage  under  the  statutes 
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of  Washington,  did  not  convey  to  the  holders  any  title 
to  the  property  in  question," 

And  the  court  held  that  there  was  a  failure  of  proof 
and  not  a  mere  variance,  and  for  that  reason  reversed 
the  cause. 

But  the  present  proceeding  is  a  summary  one  under 
the  statute,  which  provides  (§491,  supra)^  that: 

"When  any  other  person  than  the  judgment  debtor 
shall  claim  property  levied  upon  or  attached,  he  may 
have  the  right  to  demand  and  receive  the  same  from 
the  sheriff  or  other  officer  making  the  attachment  or 
levy,  upon  his  making  an  affidavit,"  etc. 

No  answer  or  other  pleading  is  required  upon  the  part 
of  the  officer.  The  statute  (Code  Proc,  §494)  further 
provides  that,  "The  person  claiming  the  property  shall 
be  plaintiff  and  the  sheriff  and  plaintiff  in  the  execution 
defendants." 

This  court  in  Chapin  v.  Bokee,  4  Wash.  1  (29  Pac. 
936),  says  of  the  proceeding  authorized  by  this  section, 
that: 

"It  is  a  proceeding  somewhat  summary  in  character, 
and  no  pleadings  other  than  the  affidavit  mentioned,  if 
that  is  to  be  considered  one,  seem  to  have  been  con- 
templated. It  is  irregular  in  any  view  that  can  be 
taken  of  it.  Doubtless  the  defendants  in  such  pro- 
ceedings can  contest  the  claim  and  introduce  evidence 
to  contradict  evidence  of  the  plaintiff.  If  it  had  been 
intended  to  require  them  to  file  an  answer,  most  likely 
the  plaintiff  would  have  been  required  to  file  a  com- 
plaint, and  some  time  would  have  been  specified 
within  which  an  issue  should  have  been  formed  in 
this  manner.  It  would  he  straining  the  rules  of  pleading 
considerably  to  hold  the  affidavit  to  be  a  complaint.'* 

See,  also,  Freeburger  v.  Gazzam,  5  Wash.  772  (32  Pac. 
732.) 

What  the  statute  in  question  authorizes  to  be  liti- 


48       BAILEY  V.  TAOOMA  TRACTION  CO. 


16 

17 

-^ 

16 
•34 

48 

77 

Syllabaa.  [16  Wash. 


gated  is  the  ''claim"  of  any  person,  other  than  the 
judgment  debtor/  to  the  property  levied  upon  or 
attached.  And  the  word  "claim,"  as  used  in  the  stat- 
ute, is  sufficiently  broad  to  admit  proof  of  the  char- 
acter relied  upon  by  respondent  herein.  Inasmuch 
as  no  pleadings  are  required  upon  the  part  of  the 
parties  in  a  proceeding  under  the  statute,  it  would  be 
contrary  to  the  spirit  of  the  statute  to  apply  the  rules 
of  pleading  applicable  to  replevin,  and,  under  §§  217 
and  220  of  the  Code,  we  would  not  be  warranted  in 
reversing  the  judgment  upon  the  grounds  of  alleged 
variance. 

Upon  the  evidence  adduced  at  the  trial,  we  think 
that  plaintiff  was  entitled  to  recover;  the  verdict  was 
right  and  the  judgment  must  be  affirmed. 

HoYT,  C.  J.,  and  Anders,  Scott  and  Dunbar,  J  J., 
concur. 


I  No.  2333.    Decided  December  7,  1896.] 

Harry    Bailey,  Respondent,    v.   Tacoma    Traction 
Company,  Appellant. 

NBGUGENCB — OPEBATION  OF  XLECTBIC  CARS  —  INJURY  TO  PAB8BNOER 
—  CONTRIBUTOBY  NBOLIOBNCB  —  8PBCIAL  IMTBBBOGATORIB8. 

It  ia  negligence  on  the  part  of  a  street  railway  company  to  so 
schedule  the  trips  of  its  electric  cars  as  to  require  a  car  from  a 
branch  line  to  come  upon  the  main  line  and  pass  through  a  certain 
switch  within  two  minutes  after  another  car  should  have  passed 
there  going  in  the  opposite  direction,  when  no  provision  has  been 
made  by  signal,  flag,  register  or  otherwise  to  show  whether  or  not 
the  car  first  due  has  passed  through  the  switch. 

A  passenger  upon  an  electric  street  car,  who  has  been  injured 
through  the  collision  of  two  cars,  is  not  chargeable  with  contribu- 
tory negligence  per  m  by  reason  of  his  occupying  a  stool  upon  the 
front  platform  of  the  car,  when  his  being  there  is  not  in  disobedi- 
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ence  of  any  order  or  rule  of  the  company,  but  in  reality  with  its 
sanction,  since  it  had  become  a  custom  of  this  passenger  and  of  others 
to  ride  upon  the  platform,  and  the  conductor  had  been  in  the  habit 
of  collecting  fares  from  passengers  riding  there. 

The  question  of  the  submission  to  the  jury  of  special  interroira- 
tories  is  addressed  to  the  discretion  of  the  trial  court,  and  is  not  re- 
viewable on  appeal. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.     Aflarmed. 

DooliUU  &  Fogg  J  for  appellant. 

M,  L.  Clifford,eLud  Wallace  M.  Clarke,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  by  the  re- 
spondent against  tbe  Tacoma  Traction  Company,  for 
personal  damages  caused  by  the  alleged  negligence  of 
the  appellant  in  operating  its  electric  street  railway 
cars. 

Stripped  of  all  verbiage  and  unnecessary  repetitions, 
the  undisputed  facts  in  the  case  are  about  as  follows  : 
The  appellant  owns  and  operates  a  system  of  street 
railways.  The  system  is  operated  by  electricity. 
The  cars  start  on  single  trunk  lines  at  a  point  near 
the  center  of  the  city  of  Tacoma,  running  southward 
a  distance  of  about  four  miles  to  a  point  called  Hos- 
mer  Junction,  where  the  track  branches,  one  line 
running  westward  to  Edison,  a  distance  of  two  miles, 
the  other  running  southward  a  distance  of  about 
twelve  miles  to  Puyallup.  The  switch  at  Hosmer 
Junction  was  always  open  to  the  Edison  car,  but  the 
Puyallup  car  had  to  open  and  close  it  when  passing 
the  junction  either  way.  By  the  time  schedule  in 
force  when  the  accident  occurred,  the  car  going  to 
Edison  should  have  passed  the  junction  at  7:23  a.  m., 

4  — 16  WASH. 
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ahd  the  car  coming  to  Tacoma  from  Puyallup  would 
have  passed  the  same  point  at  7:25  a.  m.,  but  two 
minutes  later.  On  the  4th  day  of  October,  1895,  re- 
spondent got  on  the  Puyallup  car  at  Fern  Hill  for  the 
purpose  of  going  to  Tacoma.  The  morning  was  very 
foggy.  The  respondent  was  smoking  and  went  on  the 
front  platform  of  the  car,  seating  himself  on  the  stool 
provided  for  the  motorman.  He  sat  with  his  back 
against  the  front  end  of  the  car.  After  the  car  had 
passed  the  junction  at  Hosmer  and  gone  about  four 
hundred  feet,  it  met  the  Edison  car  coming  at  a 
higher  rate  of  speed  than  the  Puyallup  car  was  moving 
at,  and  the  two  ran  into  each  other  with  great  force. 
In  the  collision  respondent  received  the  injuries  to 
recover  damages  for  which  this  suit  was  brought. 

It  is  conceded  that  there  was  no  provision  made  by 
signah,  flag,  register  or  otherwise  by  which  the  car 
coming  through  the  switch  on  the  main  track  on  its 
way  from  Puyallup  to  Tacoma  could  know  whether  or 
not  the  Edison  car,  going  in  the  opposite  direction, 
had  passed  that  point.  We  think  this  is  sufficient  to 
establish  the  fact  of  negligence  on  the  part  of  the  ap- 
pellant without  further  discussing  it. 

On  the  trial  of  the  cause  below  the  jury  rendered  a 
verdict  in  favor  of  the  respondent  for  $3,000.  And 
right  here  we  may  say,  in  answer  to  appellant's  con- 
tention  that  the  verdict  was  excessive,  that,  under  the 
proofs  of  injury,  we  are  not  able  to  conclude  tliat  the 
verdict  was  rendered  through  passion  or  prejudice,  or 
from  any  other  motive  than  a  desire  to  render  equiva- 
lent damages  for  the  injuries  sustained. 

The  greater  part  of  appellant's  very  long  brief  in 
this  case  is  devoted  to  a  discussion  of  the  proposition 
that  where  the  plaintiff  in  an  action  for  personal  dam- 
ages is  per  86  guilty  of  contributory  negligence,  he 
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cannot  recover;  and  the  further  proposition,  in  aid  of 
his  motion  for  a  non-suit,  that  where  the  testimony  is 
not  sufficient  to  sustain  a  verdict,  it  is  the  duty  of  the 
court  to  grant  a  non-suit.  It  would  seem  that  it  is 
scarcely  necessary  to  discuss  these  propositions  at  any 
length,  inasmuch  as  they  are  conceded  by  all  courts 
where  the  doctrine  of  comparative  negligence  does  not 
prevail,  and  they  are  especially  conceded  by  the  re- 
spondent.    On  page  7  of  his  brief  he  says  : 

"Through  fifty-three  pages  of  their  brief,  from  page 
39  to  92,  inclusive,  appellant's  attorneys  argue  sub- 
stantially, the  proposition  that  contributory  negli- 
gence defeats  an  action  for  damages  for  personal 
injuries;  stating  it  in  various  forms  and  phraseology, 
and  citing  a  very  great  number  of  cases.  This  legal 
proposition  is  distinctly  admitted  by  the  respondent.*' 

So  we  will  not  further  notice  the  discussion  or  the 
authorities  bearing  on  these  points. 

The  only  real  question  there  is  in  this  case  is 
whether  the  acts  of  the  respondent,  as  shown  by  the 
testimony,  constituted  contributory  negligence  per  ae, 
or  whether  such  acts,  if  proven,  could,  as  a  matter  of 
law,  be  said  to  constitute  contributory  negligence; 
and  one  proposition  argued  at  great  length  by  appel- 
lant, viz.,  that  contributory  negligence  is  a  mixed 
question  of  law  and  fact,  will  not  be  disputed.  The 
authorities  cited  by  appellant  to  sustain  the  doctrine 
that  the  facts  in  this  particular  case  constitute  con- 
tributory negligence  per  se  are  so  interwoven  and  in- 
discriminately mixed  with  the  authorities  which  are 
cited  to  prove  the  propositions  which  we  have  men- 
tioned above  and  which  are  conceded,  that  it  has  been 
with  the  greatest  difficulty  and  labor  that  the  court  has 
segregated  them  without  investigating  the  hundreds 
of  cases  which  are  cited  in  the  brief  and  which  it 
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would  be  impossible  for  the  court  to  investigate  in  de- 
tail. Attempting,  however,  to  select  the  strongest 
cases  cited  by  appellant  in  support  of  its  contention, 
we  will  specially  notice  the  following  : 

Commencing  with  Oavett  v.  Manchester,  etc.,  R.  -R. 
Co.,  16  Gray,  501  (77  Am.  Dec.  422),  which  is  claimed 
by  appellant  to  be  a  case  which  decided  the  principles 
involved  in  this  case,  there  it  was  decided  that,  "in 
an  action  to  recover  for  personal  injuries,  if  the  facts 
are  undisputed  and  fail  to  show  that  the  plaintiff  was 
in  the  exercise  of  due  and  reasonable  care  at  the  time 
of  receiving  the  injuries,  it  is  the  duty  of  the  court  to 
instruct  the  jury  that  he  cannot  recover."  It  will  be 
observed  that  in  the  State  of  Massachusetts  it  was 
necessary  to  prove  the  absence  of  contributory  negli- 
gence, and  that  doctrine  obtains  in  a  great  many  of 
the  states  from  which  cases  are  cited  by  the  appellant; 
but  in  this  state  the  rule  is  otherwise,  the  uniform 
holding  of  this  court  having  been  that  contributory 
negligence  is  a  matter  of  defense  which  must  be 
affirmatively  shown  by  the  defendant.  It  was  there 
held  that  a  passenger  in  a  railroad  car  who,  knowing 
that  the  train  is  in  motion,  goes  out  of  the  car  and 
steps  upon  the  platform  of  the  station  while  the  train 
is  still  in  motion,  is  so  wanting  in  ordinary  care  as 
not  to  be  entitled  to  maintain  an  action  against  the 
railroad  corporation  for  an  injury  resulting  therefrom. 
This  case  was  where  a  woman  had  been  called  at  the 
station  of  Salem,  was  slow  aboutgetting  to  the  door  to 
make  her  exit  from  the  car,  and  after  the  car  had 
started,  undertook  to  swing  herself  on  to  the  platform^ 
was  whirled  around  and  thrown  in  between  the  plat- 
form and  the  car  and  injured.  It  is  not  a  case  which 
bears  upon  the  facts  in  this  case  at  all,  as  far  as  we  can 
see,  even  conceding  the  justice  of  that  decision  as  ap- 
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plied  to  the  facts  in  that  particular  case.  Again,  this 
was  a  steam  railroad  case,  and  it  might  be  conceded 
at  the  outset  that  the  weight  of  authority  is  that  it  is 
negligence  for  a  passenger  to  stand  on  the  platform  of 
a  steam  railway  car  while  it  is  in  motion,  although 
many  of  the  cases  go  no  further  than  to  hold  that  it 
is  not  negligence  per  se^  but  a  question  of  negligence 
to  be  submitted  to  the  jury. 

Lawrenceburgh,  etc.^  R  .R.  Co.  v.  Montgomery^  7  Ind. 
474,  seems  to  involve  principally  the  question  of 
whether  a  railroad  company  is  liable  for  an  injury 
which  may  happen  to  a  person  who  takes  passage  on 
a  train  engaged  in  transporting  gravel  and  not  engaged 
in  carrying  passengers;  but  that  case  also  decides  that, 
in  a  suit  against  a  railroad  company,  by  a  passenger, 
for  an  injury  occasioned  by  a  collision,  it  is  not  suffi- 
cient for  the  company  to  show  that  the  plaintiff  was 
acting  at  the  time  in  disobedience  to  a  proper  order 
to  secure  his  safety;  it  must  also  appear  that  the  in- 
jury was  occasioned  by  such  disobedience;  and  the 
court  concludes  its  opinion  in  that  case  by  saying : 

"  The  evidence  does  not  inform  us  what  part  of  this 
train,  or  whether  any,  was  thrown  from  the  track.  It 
should  have  been  left  to  the  jury  to  say  whether  the 
plaintiff  brought  the  injury  on  himself  by  leaving  one 
part  of  the  train  and  going  to  another,  instead  of  lay- 
ing down  the  rule,  that  if  he  did  so,  he  could  not 
recover." 

Substantially  holding  that  the  question  of  contribu- 
tory negligence  in  that  case  was  a  question  of  fact  to 
be  submitted  to  the  jury  and  not  a  question  of  law  to 
be  determined  by  the  court.  Wo  might  state,  how- 
ever, that  in  the  case  at  bar  not  only  was  the  respon- 
dent not  acting  in  disobedience  of  any  order  or  rule 
of  the  company,  but  he  was  upon  the  platform  at  least 


54  BAILEY  V.  TAOOMA  TRACTION  CO. 

Opinion  of  the  Court — Dunbar,  J.  [16  Wash. 

by  the  sanction  of  the  company,  for  the  undisputed 
testimony  shows  that  he  had  been  Accustomed  for 
three  or  four  years  prior  to  the  accident  to  riding  on 
the  platform,  that  it  was  the  habit  of  others  to  ride 
upon  the  platform,  and  that  it  had  become  a  custom 
by  assent  of  the  car  company ;  that  no  order  or  rule 
against  passengers  standing  on  the  platform  had  been 
posted  or  published  on  the  car  or  elsewhere;  that  the 
conductor  had  been  in  the  habit  of  taking  up  the  fares 
of  passengers  on  the  platform,  and  that  he  had  that 
morning  taken  the  fare  of  this  passenger  while  he 
was  upon  the  platform.  It  seems  to  us  that  the  case 
above  cited  is  scarcely  in  point  here. 

Railroad  Co.  v.  Jones,  95  U.  S.  439,  is  another  case 
of  a  steam  railway,  and  in  that  case  the  plaintiff,  who 
was  working  for  the  company,  rode  home  from  work 
on  the  pilot  or  bumper  of  the  locomotive,  when  the 
train,  in  passing  through  a  tunnel,  collided  with  a  car 
standing  on  the  track,  and  he  was  injured.  It  was 
very  properly  held  that  such  an  act  was  contributory 
negligence,  especially  in  view  of  the  fact  that  the 
plaintiff  had  been  warned  against  riding  on  the  pilot 
and  had  been  forbidden  to  do  so. 

The  case  of  Higgins  v,  Hannibal,  etc.,  R.  R.  Co.,  36 
Mo.  418,  is  where  a  woman  left  the  seats  in  a  regular 
passenger  car  and  repaired  to  the  baggage  car,  where 
she  was  injured.  In  the  state  of  Missouri  at  that  time 
there  was  a  statute  providing  that,  "  in  case  any  pas- 
senger on  any  railroad  shall  be  injured  while  on  the 
platform  of  a  car  of  any  baggage,  wood  or  freight  car, 
in  violation  of  the  printed  regulations  of  the  company 
posted  up  at  the  time  in  a  conspicuous  place  inside  of 
its  passenger  cars  then  in  its  train,  such  company 
shall  not  be  liable  for  the  injury,"  etc.  This  statute 
is  cited  by  the  court  and  is  the  pivotal  point  on  which 
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this  case  was  decided,  as  it  is  stated  by  the  court  in 
its  opinion  that  the  evidence  tended  to  show  that  the 
plaintiff  was  well  acquainted  with  these  regulations* 
This  was  also  a  steam  railway  company. 

Francisco  v.  Tray,  etc.,  R.  R  Co.,  78  Hun,  13  (29  N. 
Y.  Supp.  247),  held  that,  upon  the  trial  of  an  actipn 
brought  to  recover  damages  for  personal  injuries,  the 
absence  of  contributory  negligence  on  the  part  of  the 
plaintiff  could  not  be  presumed,  but  that  it  must  be 
proved;  and  the  verdict  of  the  jury  cannot  stand  upon 
conjecture,  however  plausible  the  same  may  be,  if  the 
plaintiff  cannot  furnish  the  requisite  evidence  to  sus- 
tain the  affirmative  burden  cast  upon  him  by  law. 
As  above  remarked,  this  announcement  is  opposed  to 
the  established  rule  in  this  state.  It  does  not  ap- 
pear plainly  from  the  report  of  that  case  how  the 
plaintiff  was  injured,  but  it  does  appear  that  the  con- 
ductor had  given  the  plaintiff  permission  to  go  to  the 
platform.  The  court,  however,  finds  that  no  permis- 
sion had  been  given  him  to  stand  on  the  steps  of  the 
platform,  and  that  he  was  standing  on  the  steps  with- 
out authority;  that  such  a  place  was  dangerous,  and 
that  the  plaintiff  must  have  known  that  it  was  dan- 
gerous when  sweeping  around  curves;  so  we  take  it 
that  the  passenger  was  thrown  from  the  car.  The 
court,  however,  seems  to  indicate  that  the  standing 
on  the  platform  is  not  negligence  per  se,  or  negligence 
at  all,  for  it  says  in  its  opinion  : 

"  Nor  do  we  think  that  the  defendant  assumed  any 
additional  risk  by  permitting  the  plaintiff  to  stand  on 
the  front  platform  of  the  car.  The  rule  is  quite  uni- 
versal on  railroads  not  to  permit  passengers  to  smoke 
in  cars  adapted  to  all  classes  of  passengers,  and,  while 
there  is  no  evidence  upon  this  subject,  it  is  reasonable 
to  infer  that  the  permission  of  the  conductor  to  the 
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plaintiff  to  smoke  on  the  platform  was  in  reference  to 
that  rule  or  custom." 

We  hardly  think  that  the  facts  in  that  case,  or  any- 
thing that  is  said  in  the  opinion,  could  be  held  to 
sustain  appellant's  contention  that  it  is  negligence 
2>«r  se  to  stand  on  the  front  platform  of  a  street  rail- 
way car. 

Marion  Street  R  R.  Co.  v.  Shaffer,  9  Ind.  App.  486 
(36  N.  E.  861),  is  a  very  short  case  and  simply  de- 
cides, without  any  argument,  that  it  is  not  contribu- 
tory negligence  for  a  passenger  on  a  street  car  to 
remain  on  a  platform  when  there  is  no  room  inside. 
There  is  no  indication  that  the  court  would  have  held 
that  it  was  contributory  negligence  per  «e,  even  if 
there  had  been  room  inside,  for  it  cites  Nolan  v.  Rail- 
road Co.,  87  N.  Y.  68  (41  Am.  Rep.  345),  and  other 
cases,  where  the  rule  is  not  restricted  to  cases  where 
the  facts  show  that  there  was  no  room  inside  for  the 
passenger  to  ride.  In  this  case,  however,  the  ques- 
tion of  contributory  negligence  was  submitted  to  the 
jury.  The  jury  found  that  the  plaintiff  was  not  negli- 
gent, and  judgment  was  rendered  for  the  plaintiff*. 
This  judgment  was  aflBrmed  by  the  supreme  court, 
and,  in  concluding  its  very  brief  opinion,  the  court 
says : 

"  In  this  case  there  was  evidence  which  tended  to 
show  that  the  car  was  crowded  at  the  time,  and  that 
there  was  no  room  for  the  appellee  on  the  inside  of 
the  car.  True,  the  evidence  on  this  point  was  con- 
flicting, and  perhaps  the  weight  of  it  tended  to  estab- 
lish the  contrary.  Still,  this  court  will  not  weigh 
the  evidence  under  such  circumstances.  Judgment 
afiirmed,  at  costs  of  appellant." 

The  case  of  Clark  v.  Eighth  Ave.  R.  R.  Co.,  36  N.  Y. 
135  (93  Am.  Dec.  495),  which  is  claimed  to  be  parallel 
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to  the  ease  at  bar,  was  where  the  doctrine  prevailed 
that  the  absence  of  contributory  negligence  must  be 
proven;  and  the  court  held  that,  under  the  circum- 
stances  of  that  case,  it  could  not  say  that  the  acts 
proven  were  not  contributory  negligence  on  the  part 
of  the  plaintiff.  That  case,  however,  is  distinguished 
in  Nolan  v.  Railroad  Co.,  supra,  which  will  be  noticed 
hereafter  in  support  of  respondent's  view. 

Todd  V.  Old  Colony,  etc,  R.  R.  Co.,  3  Allen,  18.  is  a 
case  where  it  was  held  that  a  traveler  in  a  railway  car 
cannot  recover  damages  against  the  railway  company 
for  a  personal  injury  sustained  wholly  or  in  part  by 
reason  of  allowing  his  arm  or  his  elbow  to  be  outside 
of  the  window.  As  a  matter  of  course,  if  a  passenger 
absolutely  refuses  to  take  notice  of  the  common  perils 
incident  to  travel,  such  as  the  fact  that  if  his  arm  is 
put  through  the  window  of  a  ear  it  is  liable  to  be  in- 
jured by  trees  or  brush  or  bridge  supports,  or  things 
of  that  kind,  and  is  injured  in  the  exercise  of  such 
foolhardy  and  foolish  acts,  we  think  there  is  no  court 
but  what  would  say  that  he  was  guilty  of  negligence 
per  Be,  and  that  it  would  be  wrong  to  hold  a  company 
responsible  for  damages  sustained  by  him.  But 
riding  on  the  platform  of  a  street  railway  car  is 
altogether  another  proposition.  Collisions  are  not  ex- 
pected by  passengers.  They  have  a  right  to  presume 
that  the  operators  of  the  road,  who  have  the  manage- 
ment and  control  of  their  cars,  will  protect  them  from 
collisions;  and  if  a  passenger  should  be  held  by  the 
law  to  presume  that  a  collision  might  occur,it  might  be 
very  well  held  that  he  would  be  guilty  of  contributory 
negligence,  if  he  entered  the  car  as  a  passenger  at  all. 

Hichey  v.  Boston  &  Lowell  R.  R.  Co.,  14  Allen,  429, 
is  where  a  person  stepped  off  of  the  platform  of  the 
smoking  car  on  to  the  front  platform  of  the  passenger 
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car,  after  the  engine  and  the  smoking  car  had  been 
uncoupled  from  the  rest  of  the  passenger  train,  and  the 
car  coming  down  the  track  unattended  by  the  engine 
met  with  an  accident  and  the  passenger  was  injured. 
Under  such  circumstances  it  was  held  that  he  was 
guilty  of  contributory  negligence.  We  think  it  is  not 
a  case  in  point. 

In  Sweeny  v.  Old  Colony,  etc.,  R.  R.  Co.,  10  Allen, 
368,  it  was  held  that  if  a  railroad  company  had  made 
a  private  crossing  over  it  tracks  at  grade  in  a  city,  and 
allowed  the  public  to  use  it  as  a  highway,  and  sta- 
tioned a  flagman  there  to  prevent  persons  from  under- 
taking to  cross  when  there  was  danger,  it  may  be  held 
liable  for  damages  to  a  person  who  is  induced  to  cross 
by  a  signal  from  the  flagman  that  it  is  safe,  and  is  in- 
jured by  a  collision  which  occurs  through  the  flag- 
man's carelessness.  We  have  examined  this  case 
particularly  and  fail  to  see  in  what  respect  it  supports 
the  contention  of  the  appellant. 

And  it  will  be  seen  that  none  of  these  cases  support 
appellant's  view.  It  may  be  that  cases  are  cited  in 
the  brief  which  do,  but,  as  we  have  before  said, 
we  have  been  unable,  without  an  investigation  of 
all  the  cases  cited,  so  many  of  which  are  man- 
ifestly not  in  point  here,  to  find  them.  On  the 
other  hand,  we  might  well  stop  with  the  decision  of 
this  court  in  the  case  of  Muldoon  v.  Seattle  City  Street 
Ry  Co.,  7  Wash.  528  (35  Pac.  422,  38  Am.  St.  Rep. 
901),  where  it  was  held  that  it  was  not  negligence  per 
8e  for  a  passenger  to  stand  upon  the  front  platform  of 
the  trail  car  in  a  moving  cable  train,  in  the  absence 
of  any  rule  of  the  company  against  it,  and  where  it 
has  been  the  custom  of  passengers  to  occupy  that  pos- 
ition. This  court  recognized  the  fact  that  there  was 
more  liability  to  accidents  by  standing  on  the  platform 
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of  cars  that  were  propelled  by  powerful  agencies  than 
of  those  moved  by  horse  power;  but  notwithstanding 
that  recognition,  it  laid  down  the  rule  above  an- 
nounced, for  it  said: 

''Doubtless  there  is  more  liability  that  accidents  will 
occur  where  the  car  is  propelled  by  cable  than  where 
horses  are  used,  but  common  experience  has  not.  dis- 
criminated between  the  two  to  the  extent  of  changing 
the  rule.  In  most  cases  of  this  class  the  question  of 
contributory  negligence  is  one  for  the  jury;"  citing 
WillB  V.  Lynn,  etc.,  B.  R  Co,  129  Mass.  351,  and  Nolan 
V.  Brooklyn,  etc.,  By.  Co.  87  N.  Y.  63. 

And  it  may  be  well  said  here  that  common  exper- 
ience has  not  discriminated  between  a  t^ar  propelled 
by  a  cable  and  one  propelled  by  electricity  to  the  ex- 
tent of  changing  the  rule;  for  while  it  is  probably  a 
fact  that  electric  cars  are  run  at  a  greater  rate  of 
speed  than  cable  cars,  yet  we  think  experience  shows 
that  accidents  are  as  frequent  upon  the  cable  cars  as 
upon  the  electric  cars,  owing,  probably,  to  the  lack  of 
facilities  to  easily  control  the  cable  cars  which  exist 
on  the  electric  cars.  We  will  however  notice  the  cases 
upon  which  the  decision  in  Muldoon  v.  Seattle  City 
Street  By.  Co.,  supra,  was  based. 

In  Wills  V  Lynn,  etc.,  B.  B.  Co.  129  Mass.  351,  under 
the  doctrine  before  mentioned  in  regard  to  the  neces- 
sity of  proving  want  of  contributory  negligence,  the 
court  directed  a  verdict  for  the  defendant  on  the  ground 
that  the  plaintiff  had  not  offered  any  evidence  suffi- 
cient to  warrant  the  jury  in  finding  that  her  intestate 
was  exercising  due  care  at  the  time  of  the  accident; 
and  this  action  of  the  court  was  affirmed  by  the  su- 
preme court  of  Massachusetts.  There,  the  burden  being 
upon  the  plaintiff  to  prove  that  her  deceased  husband 
was  free  from  negligence  contributing  to  the  injury 
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which  he  received  from  the  acts  of  the  defendant 
corporation,  the  judgment  of  the  court  was  evidently 
right  under  the  circumstances  of  that  case.  The  cir- 
cumstances showed,  as  the  court  says,  from  uncontra- 
dicted evidence,  that  the  plaintiff's  intestate  got  on 
the  front  platform  of  defendant's  car  and  remained 
standing  in  that  place  until  the  car  approached  a  draw 
bridge  on  the  road,  when  he  sat  down  on  the  platform 
with  his  feet  on  the  step.  He  was  told  by  the  driver 
of  the  car  that  he  had  better  not  sit  in  that  place  as 
it  was  against  the  rules  of  the  company  and  unsafe. 
He  continued,  however,  to  occupy  his  sitting  position 
on  the  side  o£  the  platform  until  he  fell  from  the  car 
after  it  had  passed  the  bridge.  The  court  found  that 
there  were  notices  posted  on  the  under  side  of  the  roof 
of  the  platforms  of  this  car,  that  all  persons  were  for- 
bidden by  order  of  the  directors  to  be  on  the  front 
platform,  and  that  the  company  would  not  be  respon- 
sible for  the  safety  of  passengers  while  there.  It  was 
held  that  the  street  railway  company  has  the  right  to 
make  all  reasonable  regulations  for  the  safety  of  pas- 
sengers; that  a  rule  prohibiting  passengers  from  riding 
on  the  front  platform  is  a  reasonable  regulation, 
and  one  who  knowingly  violates  it  cannot  be  said  to 
be  free  from  negligence,  if  the  act  contributes  to  his 
injury.  The  court,  however,  stated  that  the  question 
in  most  cases  was  one  which  should  be  submitted  to 
the  jury. 

An  investigation  of  a  great  majority  of  the  cases 
cited  by  appellant,  which  we  have  not  specially  men- 
tioned, where  the  plaintiff  was  held  to  be  guilty  of 
contributory  negligence,  shows  that  they  are  cases 
where  he  was  held  to  have  taken  notice  of  the  perils 
incident  to  the  position  which  he  occupied.  For  in- 
stance, if  he  placed  himself  in  a  position  on  the  plat- 
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form,  where  the  danger  of  being  thrown  from  the  car 
was  increased,  he  could  not  hold  the  company  respon- 
sible for  being  so  thrown  from  the  car;  and  most  of  them 
are  cases  of  this  character,  where  the  plaintiff,  by  some 
sudden  jolt  or  lurch  of  the  cars,  was  thrown  from  his 
exposed  position.  But  in  the  case  at  bar  no  element 
of  this  kind  enters.  A  great  deal  is  said,-  and  often 
repeated,  by  the  appellant  in  its  brief,  concerning  the 
fact  that  the  respondent  perched  himself  upon  a  stool 
which  was  placed  on  the  front  of  the  car  for  the  use  of 
the  motorman.  But  the  injury  complained  of  was  not 
sustained  by  any  peril  flowing  from  the  particular 
position  on  the  stool.  The  testimony  shows  that  a 
gate  on  the  side  of  the  car  on  the  platform  next  to 
where  the  respondent  sat  was  fastened,  so  that  he  could 
not  be  thrown  off  the  car  on  that  side.  Other  passen- 
gers stood  between  him  and  the  gate  on  the  other  side. 
And  the  fact  was,  that  he  was  not  thrown  off  at  all^ 
but  was  injured  on  the  stool  where  he  sat;  while 
another  passenger,  who  was  not  on  the  stool  but  stood 
on  the  platform  by  his  side,  was  killed  in  the  accident. 
So  that  we  think  all  the  discussion  concerning  the 
stool  may  be  eliminated  from  the  case. 

The  other  case  cited  by  this  court  in  Muldoon  v,  Ry. 
Co.,  supra,  viz.,  Nolan  v.  Brooklyn,  etc.,  Ry,  Co.  87  N. 
Y.  63  (41  Am.  Rep.  345)  is  squarely  in  point,  so  far  as 
the  circumstances  are  concerned,  in  this  case,  except- 
ing that  it  involved  a  horse  car  instead  of  an  electric 
railway  car;  and  with  the  further  exception  that  plain- 
tiff's peril  was  more  or  less  incident  to  his  position,  and 
one  which  a  reasonable  person  might  be  presumed  to 
contemplate.  Plaintiff  took  passage  on  defendant's 
street  cars,  and  there  were  vacant  seats  inside.  He  rode 
upon  the  platform  smoking,  because,  as  he  testified,  it 
was  the  custom  of  the  line  to  permit  smoking  there. 
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While  so  riding  the  conductor  took  his  fare  and  the 
driver  suddenly  whipped  one  of  his  horses,  which 
plunged  under  the  blows,  occasioning  a  jar  which, 
coming  without  warning,  threw  plaintifif  off  the  car. 
In  an  action  to  recover  damages  the  court  held  that 
the  evidence  was  sufficient  to  justify  the  submission 
of  the  question  as  to  negligence  on  the  part  of  the 
defendant  and  contributory  negligence  on  the  part  of 
the  plaintiff  to  the  jury.  This  case,  as  the  one  at  bar, 
came  up  on  a  motion  for  a  non-suit,  and  the  court 
said :     . 

''It  is  further  claimed  that  no  negligence  of  the 
defendant  wUs  shown.  It  must  be  freely  confessed 
that  the  evidence,  taken  all  together,  is  very  unsatis- 
factory; but  that  is  not  the  question  here.  It  comes 
up  in  the  form  of  a  motion  for  a  non-suit  which  was 
denied,  and  that  ruling  must  be  sustained  where  the 
evidence  is  conflicting  and  the  inferences  to  be  drawn 
are  doubtful." 

This  case,  while  deciding  as  we  have  indicated,  dis- 
tinguishes many  of  the  cases  cited  by  the  appellant  in 
the  case  at  bar,  notably  Clark  v.  Eighth  Ave.,  R.  R.  Co.^ 
8upra,  and  Oavett  v.  Manchester,  etc.,  R.  R.  Co,,  supra. 

In  Seigel  v.  Eisen  Bros.  41  Cal.  109,  it  was  held  that 
the  fact  that  the  plaintiff  was  standing  on  the  rear 
platform  of  a  street  car  with  his  hand  on  the  railing, 
wheil  his  hand  was  injured  by  defendant's  dray  as 
it  passed  the  rear  of  the  car,  was  not,  as  a  matter  of 
law,  such  negligence  as  contributed  to  the  injury. 

In  Messel  v.  Lynn,  etc.,  R.  R.  Co.  8  Allen,  234,  it  was 
held  that  the  riding  upon  the  outside  platform  of  a 
car  was  not  such  a  want  of  ordinary  care  as  to  prevent 
a  recovery  for  an  injury  sustained  by  being  thrown 
therefrom. 

Archer  v.  Ft.  Wayne,  etc.,  Ry.  Co.  87  Mich.  101.  (49 
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N.  W.  488),  decided  that  riding  upon  a  platform  was 
not  per  ae  negligence,  citing  Upham  v.  Ry.  Co,  85 
Mich.  12  (48  N.  W.  199),  where  it  was  held  that  it  was 
within  the  power  of  street  railway  companies  to  pro- 
hibit passengers  from  riding  upon  the  platforms  of  the 
cars,  or  to  give  notice  that  those  who  ride  there  must 
do  so  at  their  own  risk,  or  to  limit  the  number  of  pas- 
sengers which  each  car  shall  carry  and  require  them 
to  ride  inside  of  the  cars;  and  that  until  they  adopt 
some  such  regulations  and  notify  the  public,  it  is  but 
reasonable  to  hold  them  liable  for  injuries  resulting 
from  their  own  negligent  acts  to  their  patrons  who 
were  themselves  in  the  exercise  of  reasonable  care, 
whether  riding  upon  the  platforms  or  within  the  cars, 
and  the  court  in  its  opinion  in  that  case,  in  discussing 
this  proposition,  very  pertinently  says: 

''In  the  presence  of  the  fact  that  passengers  are 
permitted  to  ride  upon  these  platforms  constantly,  can 
courts  hold  them  to  be  dangerous  per  set  If  the  rail- 
road companies  considered  them  dangerous  places, 
would  they  not  take  some  means  to  notify  passengers 
not  to  ride  there,  or  to  inform  them  that  they  did  so 
at  their  own  risk?  It  is  certainly  reasonable  to  pre- 
sume that  they  would.  That  they  do  not  consider 
them  dangerous  is  further  apparent  from  the  fact  that, 
when  their  cars  are  full,  they  stop  them  to  take  on 
more  passengers,  and  thus  invite  them  to  ride  upon 
the  platforms.  This  appears  to  be  their  constant  cus- 
tom. It  is  evident  that  the  public  do  not  consider 
these  platforms  places  of  danger  from  the  fact  of  their 
constant  use.  It  is  therefore  difficult  to  see  upon  what 
reason  it  can  be  held  that  they  are  dangerous,  and  that 
persons  who  ride  there  assume  all  the  risks  and  thereby 
relieve  such  companies  from  all  liability  except  for 
gross,  wilful  and  wanton  misconduct." 

In  Maguire  v.  Middlesex  R.  R,  Co.  115  Mass.  239,  it 
was  held  specifically  that  standing  on  the  front  plat- 
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form  of  a  horse  car,  when  there  is  room  inside,  is  not 
of  itself  conclusive  evidence  that  the  person  injured 
by  the  negligence  of  the  driver  of  the  car  was  not  in 
the  exercise  of  due  care. 

Fleck  V.  Union  Ry.  Co.  134  Mass.  480,  is  a  case  where 
a  passenger  in  a  street  car  left  his  seat  and  sat  upon 
the  rear  platform  upon  which  there  was  an  accumulation 
of  ice,  rendering  the  platform  slippery,  expecting  that 
the  car  would  stop  so  that  he  could  alight,  and  neg. 
lected  to  take  hold  of  the  rail.  The  car  jolted  and  he 
was  thrown  off.  It  was  held  that  the  question  of 
whether  he  was  guilty  of  such  negligence  as  to  preclude 
his  maintaining  an  action  for  the  injuries  thereby  re- 
ceived was  a  question  of  fact  for  the  jury  and  not  of 
law  for  the  court. 

City  Railway  Co.  v.  Lee^  50  N.  J.  Law,  435  (14  Atl. 
883),  is  a  case  where  a  party  sat  on  the  foot  board  of 
a  car  and  came  in  contact  with  another  person  stand- 
ing on  the  foot  board  of  another  car,  which  met  the 
car  in  question,  and  was  pulled  off  and  injured.  The 
court  in  conclusion,  says: 

*'If  the  question  of  contributory  negligence  was 
raised  by  the  case,  it  was  one  for  the  jury,  and  there 
was  no  error  in  refusing  to  non-suit  and  submitting 
that  question  to  them." 

Thirteenth,  etc.,  Ry.  Co.  v.  Boudrou,  92  Pa.  St.  475 
(37  Am.  Rep.  707),  is  a  well  considered  case.  There 
the  plaintiff,  who  was  riding  upon  the  rear  platform  of 
a  crowded  street  car,  was  struck  by  the  pole  of  a  car 
following  and  seriously  injured.  It  was  held  that  in 
riding  in  this  place  he  was  not  guilty  of  contributory 
negligence;  that,  although  the  accident  would  not 
have  happened  if  he  had  not  been  in  that  position,  yet 
the  position  was  but  a  condition,  and  not  the  cause,  of 
the  injury;  and  in  that  case  the  supreme  court  of  Penn- 
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sylvania  went  so  far  as  to  hold  that  the  court  properly 
withheld  from  the  jury  the  question  of  contributory 
negligence. 

"The  learned  judge,"  says  the  court,  '^taking  a  dif- 
ferent and  correct  view,  very  properly  charged  that 
the  plaintiff  could  not  recover  if  the  injury  resulted 
from  any  negligence  on  his  part;  that  if  the  jury  should 
find  that  the  plaintiff  was  negligent  in  standing  on  the 
rear  platform,  and  yet  find  that  the  collision  could 
not  have  happened  but  for  the  negligence  of  the  driver 
of  car  14,  plaintiff 's  negligence  was  remote  and  not  a 
bar  to  his  recovery.  His  reasons  given,  as  leading  to 
that  conclusion,  are  unanswerable.  The  large  number 
of  passengers  in  this  city,  who  voluntarily  stand  on 
the  platforms,  because  there  is  neither  sitting  nor 
standing  room  in  the  cars,  do  not,  and  ought  not,  an- 
ticipate that  they  will  be  run  over  by  following  cars. 
Their  position  has  no  tendency  to  induce  the  driving 
of  one  car  into  another.  Whatever  the  degree  of  their 
negligence  in  riding  on  the  platform,  and  the  risks  they 
take  in  so  doing,  every  one  knows  that  so  long  as  he 
remains  there,  he  is  in  no  danger  of  being  run  down  by 
a  car,  unless  from  its  heedless  handling.  When  the 
plaintiff  was  struck,  his  post  was  a  condition,  but  not 
a  cause  of  his  injury.  It  neither  lessened  the  speed 
of  the  car  he  was  on  nor  increased  that  of  the  other." 

That  reasoning  could  very  intelligently  be  applied 
to  the  facts  in  this  case.  The  position  of  the  respon- 
dent on  the  platform  really  had  nothing  to  do  with 
bringing  about  the  collision,  and,  as  was  said  by  the 
Pennsylvania  court,  "was  a  condition  but  not  a  cause" 
of  the  accident. 

A  great  deal  is  said  by  the  appellant  concerning  the 
fact  that  it  was  a  foggy  morning  and  that  knowledge 
of  the  fact  that  accidents  were  liable  to  occur  should 
be  imputed  to  the  passenger.  The  deduction  is  that 
it  was  the  duty  of  the  passenger  to  look  out  for  col- 
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lisions  and  place  himself  in  a  position  so  that  he  could 
escape  the  effect  of  a  collision,  either  by  a  favorable 
position  in  the  car  or  by  leaving  the  car  precipitately. 
We  think  there  is  no  force  in  this  reasoning.  It  is 
the  company's  duty  to  take  into  consideration  the  in- 
creased perils  which  are  engendered  by  reason  of 
the  condition  of  the  weather,  and  it  must  guard 
against  additional  hazards.  If  the  passenger  must 
be  presumed  to  anticipate  a  collision  on  account 
of  climatic  conditions,  then  he  would  be  guilty  of  con- 
tributory negligence  if  he  traveled  in  the  car  at  all 
under  such  conditions,  and  was  injured  while  sitting 
on  a  seat.  He  has  a  right  to  presume  that  those  who 
have  the  management  of  the  operation  of  the  cars  will 
exercise  more  care,  under  the  conditions  existing  at 
the  time  of  this  accident  as  shown  by  the  testimony, 
than  on  brighter  days  and  when  there  is  no  obstruc- 
tion by  reason  of  fog  or  ice  or  otherwise.  It  was  the 
most  culpable  negligence  on  the  part  of  the  appellant  to 
arrange  its  transportation  in  such  away  that  one  of  these 
cars  was  to  pass  this  junction  only  two  minutes  ahead  of 
the  other,  and  that  there  was  no  way  by  which  the 
officers  of  the  Puyallup  car  could  tell  whether  the  Edi- 
son car  had  passed  the  junction  or  whether  it  was  yet 
on  the  road  subject  to  meet  the  Puyallup  car  at  any 
time.  No  passenger  should  be  presumed  to  presume 
that  the  company  would  be  guilty  of  such  unwarranted 
negligence  and  utter  disregard  for  the  lives  and  safety 
of  its  passengers  as  to  fail  to  take  these  ordinary  pre- 
cautions. The  respondent  in  this  case  had  a  right  to 
rely  upon  the  vigilance  of  the  appellant  in  conducting 
its  business  so  that  a  collision  would  be  avoided. 
There  was  nothing  fortuitous  or  unforeseen  occurred ; 
no  hidden  defects  in  bridges  or  displacement  of  rails 
by  outside  agencies,  or  anything  of  that  character.    It 
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was  simply  a  heedless  plunge  on  to  the  road  between 
Hosmer  Junction  and  Tacoma,  without  knowing  that 
the  road  was  clear.  As  we  have  before  stated,  if,  by 
reason  of  his  position  on  the  platform  instead  of  in  the 
seats  in  the  body  of  the  car,  the  respondent  had  been 
thrown  from  the  car,  a  peril  which  would  be  incident 
to  his  position  and  which  he  might  reasonably  be  pre- 
sumed to  have  taken  into  consideration  when  he 
assumed  that  position,  a  very  much  stronger  case  of 
contributory  negligence  would  be  presented.  But, 
under  all  the  authorities,  the  occupancy  of  the  front 
platform  of  the  car  in  the  absence  of  any  rule  for- 
bidding it  by  the  company,  in  the  face  of  the  custom 
shown  and  of  the  fact  that  the  fare  was  accepted  from 
the  passenger  by  the  conductor  while  in  that  position, 
cannot  be  held  to  be  contributory  negligence  per  se. 
On  the  subject  of  contributory  negligence  in  this  class 
of  cases,  see,  also,  Oermantown  Passenger  Ry,  Co.  v. 
Walling^  97  Pa.  St.  55  (39  Am.  Rep.  796),  and  West 
Phil  Pass.  Ry.  Co.  v.  Gallagher,  108  Pa.  St.  524. 

The  appellant  in  its  reply  brief,  noticing  these  last 
two  cases,  says  that  in  neither  case  did  the  plaintiff 
select  a  high  stool  to  sit  upon,  but  was  in  a  position 
in  which  he  could  look  out  for  himself.  As  we  have 
before  indicated,  the  stool  which  was  occupied  by  the 
respondent  does  not  affect  the  question  of  contributory 
negligence  one  way  or  the  other. 

Many  instructions  were  offered  by  the  appellant 
which  were  refused  by  the  court,  and  we  think  prop- 
erly. There  were  fourteen  long  instructions  with  a 
great  deal  of  rehearsal  and  repetition,  and  the  giving 
of  those  asked  by  the  appellant  would  certainly  have 
tended  to  confuse  the  minds  of  the  jurors  rather  than 
enlighten  them.  Such  points  as  there  were  in  the  in- 
structions were  on  the  line  of  the  contention  of  appel- 
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lant  that  the  acts  proven  constituted  negligence  per  se. 
The  court  properly  instructed  the  jury,  the  essential 
part  of  the  instruction,  so  far  as  the  contested  ques- 
tions in  this  case  are  concerned,  being : 

*'  You  are  instructed  that  the  fact  that  the  plaintiff 
was  riding  on  the  front  platform  of  the  car  at  the  time 
of  the  accident  does  not  in  itself  make  him  guilty  of 
contributory  negligence;  but  you  are  to  determine 
whether  or  not  he  was  guilty  of  contributory  negli- 
gence in  the  particular  instance  by  all  the  facts  and 
circumstances  connected  with  the  action  as  shown  by 
the  testimony." 

This  is  the  pivotal  question  in  the  case  and  we  think 
the  instruction  was  correctly  given. 

Some  twenty-five  special  interrogatories  were  pre- 
pared by  the  appellant  which  it  asks  to  have  sub- 
mitted to  the  jury.  The  court  refused  the  motion  to 
submit,  and  such  refusal  is  urged  here  as  reversible 
error.  These  interrogatories,  like  the  instructions, 
are  to  a  great  extent  repetitions  in  substance,  pre- 
sented in  different  language.  But,  if  they  were  not, 
this  court  has  held  that  the  question  of  submission  of 
special  interrogatories  is  addressed  to  the  discretion 
of  the  trial  court  and  will  not  be  reviewed  here. 
Pencil  V.  Home  Ins.  Co.,  3  Wash.  485  (28  Pac.  1031). 

The  judgment  will  be  affirmed. 

Scott,  Gordon  and  Anders,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 
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[  No.  2340.    Decided  December  7, 1806.] 

Jambs  A.  Frace,  Respondent,  v.  City  op  Tacoma,  Ap- 

pellant. 

MUMIOIPAL    COBPOBATIONB  —  ANNKXATION    OF    T^BBITOBT  —  PBIYATB 
ACTION  —  TAXATION  —  AGBIdTLTUBAL  LANDS  WITHIN  CITY  LIMITS. 

The  question  whether  a  mnnicipal  corporation  has  legally  in- 
cluded adjoining  territory  in  its  corporate  limits,  cannot  be  raised  by 
a  private  citizen  in  an  action  to  restrain  the  collection  of  taxes. 

The  taxation  by  a  city  for  mnnicipal  purposes  of  a  body  of  agri- 
cultural land  lying  within  its  corporate  limits,  is  not  a  taking  of 
private  property  without  just  compensation,  although  the  premises 
may  be  beyond  the  line  and  range  of  municipal  benefits. 

Appeal  from  Superior  Court,  Pierce  County: — Hon. 
John  C.  Stallcup,  Judge.    Reversed. 

John  Paul  Judson,  and  W.  H,  U.  Kean  (James  Wick* 
ersham,  of  counsel),  for  appellant. 
W.   W.  Likens,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Plaintiff  in  this  action  is  the  owner, 
and  in  possession  of,  160  acres  of  land  lying  within 
the  corporate  limits  of  the  city  of  Tacoma.  He 
brought  this  action  to  restrain  the  collection  and  en- 
forcement of  taxes  levied  and  assessed  against  the  land 
by  the  city  for  the  years  1893  and  1894.  The  grounds 
relied  upon  for  relief  are  that  the  corporate  limits  of 
the  city  as  originally  incorporated  did  not  include  his 
land;  that,  in  attempting  to  extend  its  limits,  the  city 
wholly  failed  to  comply  with  the  provisions  of  the  act 
of  March,  1890  (Gen.  Stat.,  §501),  authorizing  an  ex- 
tension, and  that  the  premises  are  beyond  the  line 
of  all  municipal  benefits. 
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Upon  the  issues  joined  the  superior  court  granted 
the  relief  asked  as  to  eighty  acres,  or  one-half  of  plain- 
tiff's land,  and  denied  it  as  to  the  other  half.  Each 
of  the  parties  has  appealed. 

The  court  found  : 

"That  in  April,  1891,  in  compliance  with  the  gen- 
eral  incorporation  act  approved  March  27,  1890,  the 
corporate  limits  and  boundaries  of  the  city  of  Tacoma 
were  altered  and  changed  so  as  to  include  the  follow- 
ing described  territory     .     .     . 

''That  the  lands  of  the  plaintiff  described  in  the 
amended  complaint  are  not  within  the  corporate  limits 
of  said  city  as  established  prior  to  1891,  but  are  within 
the  extended  limits  of  1891.  That  said  city  complied 
with  the  requirements  of  tlie  Act  of  March  j^7,  1890,  in 
making  the  extension.'* 

The  court  also  found  that  the  premises  were  situated 
beyond  and  outside  the  line  and  range  of  municipal 
benefits,  and  that  — 

''Plaintiff  has  not  had  any  and  cannot  have  or 
derive  any  benefit  or  privilege  or  advantage  from 
the  municipal  government  of  said  city  of  Tacoma;  but 
the  levying  and  imposing  of  said  taxes  is  solely  for  the 
use  and  benefit  of  those  within  the  benefited  limits  of 
said  city  and  is  the  taking  of  this  plaintiff's  property 
without  a  just  or  any  compensation." 

These  are  the  questions  involved  in  the  appeal 
taken  by  the  city. 

This  court  held  in  Kuhn  v.  Port  Townsend,  12  Wash. 
605  (41  Pac.  923),  that— 

"A  private  citizen  cannot,  .  .  .  question  the 
right  of  a  municipal  corporation  to  exercise  the  au- 
thority, powers  and  functions  of  an  incorporated  city; 
this  can  be  done  only  in  a  direct  proceeding  prose- 
cuted by  the  proper  public  officers  of  the  state." 

And  in  Ferguson  v.  Snohomish,  8  Wash.  668  (36 
Pac.  969),  we  said  : 
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''  But  it  is  further  contended  by  the  appellant  that, 
even  if  his  lands  were  properly  included  within  the  cor- 
porate limits  of  the  city,  they  are  hot  subject  to  taxa- 
tion for  general  municipal  purposes,  because  such 
taxation  would  be  a  taking  of  private  property  with- 
out just  compensation.  This  view  of  the  law,  although 
favored  by  the  courts  of  Iowa  and  Kentuck}^  (Morfard 
V.  Unger,  8  Iowa,  82;  Covington  v.  Southgate,  15  B. 
Mon.  498),  is  contrary  to  the  great  weight  of  author- 
ity in  this  country,'* 

The  question  here  involved  was  examined  with 
great  care,  and  is  fully  discussed  in  those  cases,  and 
what  is  there  said  must  be  regarded  as  decisive  of  the 
present  controversy. 

The  appeal  taken  by  the  plaintiff  raises  questions 
which  relate  mainly  to  rulings  of  the  trial  court  upon 
the  introduction  of  evidence,  and  to  certain  findings 
of  fact  made  by  it.  We  have  examined  the  record 
and  think  that  no  prejudicial  error  was  committed  in 
the  reception  of  evidence,  and  that  the  court  properly 
found  that  plaintiff's  land  was  within  the  corporate 
limits  of  the  city,  and  it  follows  upon  the  authority  of 
the  cases  above,  aside  from  the  reasons  which  led  the 
trial  court  to  deny  the  relief  prayed  by  the  plaintiff, 
that  it  was  properly  denied. 

The  judgment  and  decree  of  the  superior  court  will 
be  reversed  and  the  cause  remanded  with  directions 
to  dismiss  the  action. 

HoYT,  C.  J.,  and  Scott,  Dunbab  and  Anders,  JJ., 
concur. 
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Woodland  Lumber  Company,  Re9p<mdent,  v.  Ada  C. 
Link,  AppeUant. 

HUSBAND  AKD  WIFE  —  OOMMUNITY  PBOPBBTY. 

A  finding  by  the  court  that  certain  real  estate  is  commnnity 
property,  and  not  the  separate  property  of  the  wife,  will  not  be  dis- 
turbed, when  the  evidence  shows  that  title  was  taken  in  the  name 
of  the  wife,  snbseqaent  to  marriage,  and  that  the  larger  portion  of 
the  parchase  price  was  ondispntedly  paid  from  commnnity  fnnds, 
and  that  the  dwelling  erected  thereon  had  been  paid  for  with  com- 
munity funds,  since  the  presumption  as  to  the  community  character 
of  the  property  raised  by  such  facts,  is  not  overcome  by  evidence 
that  at  the  time  of  purchase  the  land  was  intended  as  a  gift  to  the 
wife. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     AflSrmed. 

Sharpstein  &  Blattner,  for  appellant. 
Hiram  F.  Oarreison^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Respondent  brought  this  action  to  set 
aside  a  quit  claim  deed  of  conveyance  from  Henry  W. 
Link  to  Ada  C.  Link,  his  wife,  bearing  date  Decem- 
ber 14, 1893,  and  to  subject  the  real  property  described 
therein  to  the  lien  of  respondent's  judgment  against 
the  said  Henry  W.  Link,  and  John  H.  Estes,  partners 
as  Link  &  Estes,  which  judgment  was  recovered  on 
the  24th  day  of  March,  1894. 

The  complaint  alleges  the  issuance  of  execution 
and  its  return  unsatisfied,  the  insolvency  of  the  judg- 
ment debtors,  and  contains  other  allegations  usual  in 
such  cases.  From  a  judgment  and  decree  in  favor  of 
the  plaintiff  below,  Ada  C.  Link  has  appealed. 
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It  appears  that  the  premises  were  purchased  by  the 
defendants  in  this  action,  subsequent  to  their  marriage, 
for  the  sum  of  $400,  and  title  was  taken  up  the  13th 
day  of  February,  1889,  in  the  name  of  Ada  C.  Link, 
the  wife.  Thereafter  a  dwelling  house  was  erected 
thereon.  The  evidence  is  conflicting  on  some  ma- 
terial points,  but  it  is  undisputed  that  $220  of  the  pur- 
chase price  of  $400  paid  for  these  lots,  was  paid  by  the 
check  of  Link  &  Estes,  and  hence  was  a  community 
contribution.  It  is  also  undisputed  that  the  dwelling 
house  thereafter  built  on  the  premises  was  paid  for  out 
of  the  community  funds.  During  all  this  time  the 
property  was  presumptively  community  property. 

"  Lands  conveyed  by  deed  of  purchase  to  either  hus- 
band or  wife  during  the  continuance  of  the  marriage 
relation  are  prima  facte  common  property."  Yealer  v. 
Hoehsteiiler,  4  Wash.  349  (30  Pac.  398). 

And  while  the  record  shows  that  the  debt  upon 
which  respondent's  judgment  was  rendered  was  not 
contracted  until  June,  1893,  and  respondent  could  not 
rightfully  complain  of  any  gift  theretofore  made  by 
the  husband  to  the  wife,  still  the  evidence  failed  to 
satisfy  the  lower  court,  and  does  not  convince  us,  that 
it  was  the  intention  and  purpose  of  the  parties  at  the 
time  when  the  lots  were  purchased  and  these  con- 
tributions were  made,  that  the  property  should  become 
the  separate  property  of  the  wife.  It  was  improved 
by  contributions  from  the  community  funds,  and  title 
of  record  remained  in  the  wife  —  presumably  for  the 
community  —  until  long  after  the  debt  to  the  respon- 
dent was  contracted.  In  the  meanwhile  the  partner- 
ship of  Link  &  Estes  became  financially  embarrassed. 
Then  and  not  till  then  was  the  deed  under  consider- 
ation made.    The  case  falls  within   Sec.  1455,  Gen. 
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Stat.  (Vol.  1,  HiU's  Code),  and  the  rale  announced  by 
this  coart  in  Yesler  «.  HochsieMer^  supra  : 

*'  If  the  evidence  of  the  opposite  parties  leaves  the 
matter  in  doubt,  the  presumption  continues  to  weigh 
for  the  community,  and  will  decide  the  question." 

Upon  consideration  of  the  entire  record  we  are  un- 
able to  say  that  the  findings  of  the  lower  court  were 
not  sustained  by  the  evidence,  and  its  judgment  and 
decree  will  be  affirmed. 

Anders,  Dunbar  and  Scott,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 


[No.  2357.    Decided  December  7, 1896.] 

E.  M.  HsRRicK,  AppeUarUj  v.  U.  R  Nissz  et  uz.^  Re- 
spondents. 

DISMISSAL  OP  ACTION  —  LIMITATION  OP  ACTIONS  —  OBJKCTION  NOT  BAISBD 
BELOW  —  TAX  DRBD8  —  CONCLUSIYBNBSS  —  NBCB8SITY  OP  NOTICK  TO 
LAND  OWNBB  —  BBTBOBPECTIYB  STATUTE  —  CONSTITUTIONAL  LAW. 

A  motion  by  plaintiff  to  dismiss  his  complaint  at  his  own  costs 
comes  too  late,  when  not  made  antil  the  court  has  filed  a  written 
opinion  annoancing  bis  findings  and  conclnsions  and  directing  the 
entry  of  a  decree  in  accordance  therewith. 

The  defense  that  the  statate  of  limitations  has  ran  against  plain- 
tiff's cause  of  action  cannot  be  raised  on  appeal,  when  not  raised  in 
the  coart  below  by  demarrer  or  answer. 

Laws  188  -86,  p.  92,  providing  that  no  holder  or  owner  of  a  tax 
certiBcate  shall  be  entitled  to  a  deed  of  the  lands  purchased  at  tax 
sale,  unless  he  shall  have  given  notice  of  his  application  for  deed  at 
least  sixty  days  prior  to  the  expiration  of  the  three  years  allowed 
the  owner  for  redemption,  applies  to  tax  certificates  of  sale  issued 
prior  to  the  taking  effect  of  the  act. 

The  fact  that  a  statute  is  so  far  retrospective  as  to  be  applicable 
to  certificates  already  issued  for  tax  sales  does  not  put  it  in  conflict 
with  the  federal  constitution  which  provides  that  no  state  shall  pass 
any  law  impairing  the  obligations  of  contracts. 
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Code  1881,  ^  29S7»  making  a  tax  deed  concloeiTe  eridenoe  of  the 
regalarity  of  all  other  proceedings  from  the  aroewnnent  by  the 
aaaeesor  to  the  execution  of  the  deed,  does  not  make  each  deed  con- 
dnmve  evidence  that  the  holder  had  complied  with  the  provision s 
of  a  later  statute  requiring  notice  to  the  owner  or  occupant  of  the 
land  by  the  holder  of  the  tax  certificate  thereon  that  application  for 
a  tax  deed  would  be  made  at  the  expiration  of  the  period  allowed 
for  redemption. 

Appeal  from  Superior  Court/King  County. — Hon. 
J.  W.  Lanoley,  Judge.     Reversed. 

MiteheU  OiUiam,  and  Donworth  &  Howe^  for  appel- 
lant. 

/.  T.  Ronald,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J.:— This  was  an  action  instituted  by  the 
appellant  as  the  owner  in  fee  of  the  premises  described 
in  the  complaint,  to  cancel  a  tax  deed  executed  and 
delivered  to  the  respondent  U.  R.  Niesz  by  the  sheriff 
of  King  county,  pursuant  to  a  sale  of  the  premises  in 
question  under  a  tax  assessment  for  the  year  1883, 
and  to  quiet  plaintiff's  title.  From  a  judgment  in 
favor  of  the  defendants  plaintiff  has  appealed. 

At  the  conclusion  of  the  trial  the  court  below  having 
taken  the  cause  under  advisement,  thereafter  filed  a 
written  opinion  upon  the  law  and  the  facts,  and 
therein  directed  the  entry  of  a  decree  in  accordance 
therewith.  Thereupon  the  plaintiff  moved  the  court 
for  leaveto  dismiss  his  complaint  at  his  own  cost,  and  he 
predicates  error  upon  the  court's  refusal  to  permit  the 
action  to  be  dismissed.  In  his  written  opinion  the 
learned  judge  had  substantially  announced  his  find- 
ings and  conclusions,  and  the  application  to  dismiss 
came  too  late.  Sommerville  v.  Johnson,  3  Wash.  140 
(28  Pac.  373),  and  Waite  v.  Wingate,  4  Wash.  324  (30 
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Pac.  81),  are  not  applicable  to  the  facts  here  shown. 
An  objection  is  made  in  the  brief  of  counsel  for  the 
respondents  that  the  statute  of  limitations  has  run 
against  plaintiff's  cause  of  action,  but  this  defense  was 
not  interposed  by  either  demurrer  or  answer  in  the 
court  below,  and  we  think  it  cannot  be  urged  here. 
Section  193  of  the  Code  provides  that : 

"If  no  objection  be  taken  either  by  demurrer  or  an- 
swer, the  defendant  shall  be  deemed  to  have  waived 
the  same,  excepting  always  the  objection  that  the 
court  has  no  jurisdiction  or  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  objection  can  be  made  at  any  stage  of  the  pro- 
ceedings, either  in  the  superior  or  supreme  court.'* 

Various  question  are  discussed  in  the  brief  of  coun- 
sel for  the  appellant  which  go  to  the  regularity  of  the 
assessment  and  the  proceedings  taken  to  enforce  it; 
but  there  is  one  main  question  upon  the  decision  of 
which  the  case  must  turn,  and  we  will  proceed  to  a 
consideration  of  it.  The  tax  deed  under  which  re- 
spondents claim  was  based  upon  a  sale  of  the  prem- 
ises in  question  for  the  delinquent  taxes  assessed 
thereon  for  the  year  1883.  The  sale  occurred  on  the 
first  Monday  in  May,  1884,  pursuant  to  the  statute  then 
in  force,  and  on  that  day  the  sheriff  executed  and  de- 
livered to  the  respondent,  U.  R.  Niesz,  a  certificate  of 
such  sale,  and  on  the  20th  of  May,  1887,  more  than 
three  years  having  elapsed  from  the  date  of  the  sale 
and  the  lands  not  having  been  redeemed,  the  respon- 
dent U.  R.  Niesz,  having  surrendered  his  certificate 
to  the  sheriff  and  paid  the  subsequent  taxes  against 
the  land,  received  from  the  sheriff  a  deed  of  the 
property.  At  the  time  when  the  sale  occurred  the 
statute  did  not  require  any  notice  of  the  application 
for  a  tax  deed  to  be  given,  but  subsequent  thereto  and 
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prior  to  the  execution  of  the  deed  by  the  sheriff  to  the 
respondent,  viz.,  on  February  3,  1886  (Laws  1885-86, 
p.  92),  §  2934  of  the  Code  of  1881 ,  (in  force  at  the  time 
of  the  assessment  and  sale),  was  amended  by  adding 
the  following  thereto,  viz :  "  Provided,  however,  that 
no  holder  or  owner  of  such  certificate  shall  be  entitled 
to  a  deed  of  the  lands  or.  lots  so  purchased  until  the 
.following  conditions  have  been  complied  with.'' 
Then  follow  provisions  requiring  that  notice  should 
be  given  persons  in  actual  possession  or  occupancy  of 
the  land,  and  also  the  person  in  whose  name  the  same 
was  taxed  or  assessed,  at  least  sixty  days  prior  to  the 
expiration  of  the  three  years  (provided  by  law  for  re- 
demption), and  requiring  the  holder  of  the  certificate 
to  make  proof  of  the  giving  of  such  notice,  and  cause 
the  same  to  be  recordfed  in  the  office  of  the  auditor  of 
the  county  in  which  the  land  is  situated.  The  lower 
court  found 

'*  That  none  of  the  acts  or  things  required  to  be 
done  by  the  purchaser  at  a  tax  sale,  contained  in  the 
provisions  of  Section  1  [being  the  provision  just  re- 
ferred to],  are  shown  to  have  been  done,  by  the 
records  of  the  sheriff's  office  in  King  county.  State  of 
Washington,  or  by  the  records  of  the  auditor's  office 
of  King  county,  State  of  Washington,  or  either  of  the 
said  offices,  or  by  any  other  evidence  in  said  cause." 

Appellant  contends  that  the  trial  court  erred  in  ad- 
mitting the  tax  deed  in  evidence  and  thereafter  in  ad- 
judging the  same  to  be  valid  and  holding  that 
respondents  acquired  title  thereunder.  Against  this 
contention  the  respondents  urge,  (1)  that  the  act  of 
February  3,  1886,  supra^  does  not,  and  was  not  in- 
tended to  apply  to  sales  theretofore  occurring;  (2) 
that  if  the  act  should  be  considered  as  applying  to  re- 
spondent's deed,  then  it  conflicts  with  the  provisions 
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of  §  10,  art.  1,  of  the  federal  constitution,  and  should 
be  held  for  naught;  (3)  if  it  should  be  considered  that 
the  act  applied  to  the  tax  sale  in  question  and  be 
further  found  not  to  be  in  conflict  with  the  federal 
constitution,  nevertheless  the  tax  deed  is  conclusive 
evidence  that  the  notice  required  by  the  act  of  Febru- 
ary 3,  1886,  was  given,  and  that  any  evidence  to  the 
contrary  was  inadmissible. 

Considering  these  objections  in  the  order  men- 
tioned, we  observe  that  at  the  time  of  the  enactment 
of  the  amendment  of  1886,  mpra,  about  fourteen 
months  remained  before  the  expiration  of  the  period 
for  redemption  from  the  tax  sale  in  question,  and  this 
constituted  a  reasonable  time  to  enable  the  purchaser 
to  take  the  steps  which  that  statute  required.  The 
language  of  the  act  is  sutficiently  broad  and  compre- 
hensive to  apply  to  the  proceedings  we  are  now  con- 
sidering;  and,  in  holding  its  provisions  applicable  to 
the  proceedings  which  terminated  in  a  tax  deed  to  the 
respondent,  we  do  not  necessarily  give  them  a  retro- 
active effect.  Nor  do  we  think  that,  when  held  to  ap- 
ply to  respondents'  deed,  the  act  impairs  any  consti- 
tutional right  of  the  respondents.  A  like  question  was 
mooted  but  not  decided  by  this  court  in  Ford  v.  DurU, 
8  Wash.  90  (35  Pac.  595, 1082). 

While  the  authorities  are  conflicting  upon  this  ques- 
tion, nevertheless  it  is  one  which  involves  the  con- 
struction of  a  provision  of  the  federal  constitution, 
and  it  is  suflScient  to  ascertain,  if  pos8ible,^what  view 
is  taken  of  it  by  the  supreme  court  of  the  United 
States,  and,  when  that  is  ascertained,  to  accept  it  as 
conclusive. 

Curtis  V.  Whitney^  13  Wall.  68,  was  a  case  in  which 
this  question  was  directly  involved  and  the  court 
there  say  : 
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"  That  a  statute  is  not  void  because  it  is  retrospec- 
tive has  been  repeatedly  held  by  this  court,  and  the 
feature  of  the  act  of  1867  [Laws  of  Washington],  which 
makes  it  applicable  to  certificates  already  issued  for 
tax  sales,  does  not  of  itself  conflict  with  the  constitu- 
tion of  the  United  States.  Nor  does  every  statute 
which  affects  the  valv^  of  a  contract  impair  its  obliga- 
tion. ...  In  the  case  before  us  the  right  of 
plaintiff  to  receive  her  deed  is  not  taken  away,  nor  the 
time  when  she  would  be  entitled  to  it  postponed. 
While  she  had  a  right  to  receive  either  her  money  or 
her  deed  at  the  end  of  three  years,  the  owner  of  the 
land  had  a  right  to  pay  the  money  and  thus  prevent 
a  conveyance.  These  were  the  coincident  rights  of 
the  parties  growing  out  of  the  contract  by  which  the 
land  was  sold  for  taxes.  The  legislature,  by  way  of 
giving  efficacy  to  the  right  of  redemption,  passed  a 
law  which  was  just,  easy  to  be  complied  with,  and 
necessary  to  secure  in  many  cases  the  exercise  of  this 
right.  Can  this  be  said  to  impair  the  obligation  of 
plaintiff's  contract,  because  it  required  her  to  give 
such  notice  as  would  enable  the  other  party  to  exercise 
his  rights  under  the  contract  ?  How  does  such  a  re- 
quirement lessen  the  binding  efficacy  of  plaintiff's 
contract?  The  right  to  the  money  or  the  land  re- 
mains, and  can  be  enforced  whenever  the  party  gives 
the  requisite  legal  notice.  The  authority  of  the  legis- 
lature to  frame  rules  by  which  the  right  of  redemption 
may  be  rendered  effectual  cannot  be  questioned,  and 
among  the  most  appropriate  and  least  burdensome  of 
these  is  the  notice  required  by  statute.'' 

The  only  point  remaining  to  be  considered  is 
whether  the  tax  deed  in  this  case  affords  conclusive 
evidence  of  the  giving  of  the  notice  required  by  the 
act  of  1886.  Respondent's  claim  in  this  connection 
is  based  on  §  2937  of  the  Code  of  1881,  which  is  as 
follows  : 

''  Such  tax  deed,  duly  acknowledged  or  proven,  is 
(except  as  against  actual  fraud)  conclusive  evidence 
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of  the  regularity  of  all  other  proceedings,  from  the 
assessment  by  the  assessor,  inclusive,  up  to  the  execu- 
tion of  the  deed.'' 

Commenting  upon  this  section  in  Coulter  v.  Staf- 
ford, 56  Fed.  564,  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  say  : 

"  Under  the  law  as  it  existed  at  and  prior  to  the 
time  when  the  deed  was  made,  the  sheriff  was  not  au- 
thorized to  execute  the  deed,  unless  the  affidavit  as  to 
the  service  had  been  made,  presented,  and  filed  as  the 
law  provides.  Although  the  deed  was  prima  facie 
evidence  under  the  laws  of  Washington  of  '  the  regu- 
larity of  all  other  proceedings,  from  the  assessment 
by  the  assessor,  inclusive,  up  to  the  execution  of  the 
deed,'  yet  the  authority  to  execute  the  deed  is  not 
shown.  The  statute  must  always  be  examined  in 
order  to  ascertain  the  authority  of  the  officer  to  exe- 
cute the  deed.  After  examining  the  provisions  of  the 
statute,  it  does  not  appear  upon  the  face  of  the  deed 
that  the  sheriff  had  any  authority  whatever  io  execute 
it,  and,  no  authority  for  its  execution  being  shown, 
it  is  absolutely  null  and  void,  and  wholly  insufficient 
to  put  the  statute  of  limitations  in  motion,  and  the 
court  erred  in  admitting  it  in  evidence  for  any  pur- 
pose." 

In  Miller  v.  Miller,  96  Cal.  376  (31  Am.  St.  Rep.  229, 
31  Pac.  247),  the  supreme  court  of  California,  con- 
struing a  similar  statutory  provision,  say : 

"Section  3787  provides  that  ^ such  deed,  duly  ac- 
knowledged or  proved,  is  (except  as  against  actual 
fraud)  conclusive  evidence  of  the  regularity  of  all  other 
proceedings,  from  the  assessment  by  the  assessor,  in- 
clusive, up  to  the  execution  of  the  deed.'  These  pro- 
visions of  the  statute  are  plain  and  explicit,  and  in  the 
absence  of  other  and  additional  legislation,  there 
would  seem  to  be  no  question  but  that  the  production 
of  a  tax  deed  in  evidence  established  a  prima  facie 
title.     But  several  years  subsequnt  to  the  foregoing 
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legislatioui  a  statute  was  enacted,  providing  that  the 
purchaser  of  property  sold  for  delinquent  taxes,  or  his 
assignee^  must,  thirty  days  previous  to  the  expiration 
of  the  time  for  redemption,  or  thirty  days  before  he 
applies  for  a  deed,  serve  a  notice  upon  the  owner. 
.  .  .  It  is  now  insisted  by  respondents  that  the 
service  of  this  notice  is  a  condition  precedent  to  the 
execution  of  the  deed,  and  appellants  having  failed 
to  prove  such  service,  the  deed  was  issued  without 
authority,  and  therefore  passed  no  title.  ...  As 
already  suggested,  this  enactment  of  the  legislature 
requiring  this  notice  to  be  served,  etc.,  is  of  much 
more  recent  date  than  Section  3787  of  the  Political 
Code,  and  it  is  very  apparent  upon  an  inspection  of 
these  provisions,  that  the  legislature  never  intended 
that  it  should  come  within  the  purview  of  that  sec- 
tion. .  .  .  The  words  *  conclusive  evidence  of  the 
regularity  of  all  other  proceedings,'  as  used  in  this 
section,  refer,  and  were  intended  by  the  framers  of  the 
provision  to  refer,  to  the  acts  and  proceedings  re- 
quired to  be  done  and  had  at  the  hands  of  the  public 
ofiScials  entrusted  with  the  various  steps  leading  up 
to  the  execution  of  a  tax  deed,  and  not,  as  in  this  case, 
to  something  required  to  be  done  by  the  applicant  for  the 
deed.  This  is  the  construction  placed  upon  a  very 
similar  provision  by  the  supreme  court  of  Iowa  and  is 
undoubtedly  the  true  one."  Reed  v.  Thompson,  56 
Iowa,  455  (9  N.  W.  331). 

In  reason  and  upon  authority  we  think  that  it  was 
incumbent  upon  the  respondents  herein  to  show  a 
compliance  with  the  provisions  of  the  act  of  February 
3,  1886,  which  was  enacted  subsequently  to  §2937, 
supra,  and  the  mere  production  of  the  tax  deed  afforded 
neither  proof  nor  presumption  of  a  compliance  there- 
with, and  of  itself  was  not  sufficient  to  prima  facie  en- 
title the  respondents  to  recover. 

In  view,  also,  of  the  further  fact  that  the  court 
expressly  found  that  no  evidence  existed  of  record,  or 
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had  been  given,  that  any  of  the  steps  which  the  act  of 
1886  required  of  the  respondents  had  been  taken,  the 
appellant  was  entitled  to  a  decree  in  his  favor,  and 
the  cause  will  be  remanded  with  directions  to  the 
lower  court  to  enter  a  decree  accordingly. 

HoYT,  C.  J.,  and  Dunbar,  Anders  and  Scott,  JJ., 
concur. 


[  Na  2364.    Decided  December  7, 1806.] 

Robert  B.  Mullen,  Appellant^  v.  City  op  Tacoma  et 
aZ.,  Respondents. 

INJUNCTION  —  TRIAL  OF  RIGHT  TO  OFFICB. 

The  right  to  hold  a  certain  municipal  office,  as  between  two  con- 
testants therefor,  cannot  be  litigated  in  an  equitable  action  seeking 
injunctiye  relief. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.    Affirmed. 

Edward  E.  Cushman,  Francis  W.  Cushman,  Charles 
Ethelbert  Claypool,  and  Doolittle  &  Fogg,  for  appellant. 

Oovnor  Teats,  John  Paul  Judson,  and  W.  H,  H, 
Kean,  for  respondents. 

The  opinion  of  the  court  was  delivered  by. 

HoYT,  C.  J. — Appellant  was  a  member  of  the  Board 
of  Public  Works  of  the  city  of  Tacoma.  Certain 
amendments  to  the  charter  had  been  declared  adopted, 
the  efifect  of  which  was  to  legislate  him  out  of  office, 
and  to  provide  that  substantially  the  same  office  should 
be  filled  by  appointment.  He  sought  by  this  action 
to  have  the  officers  of  the  city  restrained  from  carry- 
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ing  into  effect  said  amendments  to  the  charter,  on  the 
ground  that  they  had  not  been  legally  submitted  to 
and  adopted  by  the  electors  of  the  city. 

The  answer  showed  that  one  Thomas  E.  Doherty 
had  been  appointed  to  the  office  made  vacant  by  such 
amendments,  and  that,  if  they  had  been  properly 
adopted,  he  was  entitled  to  the  possession  of  the  office. 
These  facts  appearing,  it  was  held  by  the  superior 
court  that  it  had  no  jurisdiction  in  the  premises,  and 
the  action  was  dismissed. 

The  suit  was  in  equity  and  sotight  only  equitable 
relief,  and  in  our  opinion  the  superior  court  was  right 
when  it  held  that,  under  the  pleadings,  no  such  relief 
could  be  awarded.  The  real  object  sought  to  be  ac- 
complished was  to  contest  the  right  to  the  office  as 
between  the  plaintiff  and  Doherty,  who  had  been  ap- 
pointed to  succeed  him.  This  being  so,  it  came  within 
the  general  rule  governing  contests  over  the  right  to 
hold  an  office.  It  would  be  against  public  policy  to 
allow  the  functions  of  the  government  to  be  arrested 
by  injunction  in  aid  of  such  a  contest. 

The  judgment  will  be  affirmed. 

Dunbar,  Anders  and  Scott,  JJ.,  concur. 
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[  No.  2374.    Decided  December  7, 1806.] 

Gavin  C.  Mouat,  Appellant,  v.  Seattle,  Lake  Shore 
A  Eastern  Railway  Company  et  al,  Respondents. 

DEED  —  CONSTBUOTJON  —  CONDITION    SUBBEQUBNT  —  BBBACH  —  FOB- 
FBITUBB — ACTION  TO  QUIBT  TITLB. 

A  provision  in  a  deed  of  land  to  a  railroad  company  that  "this 
deed  is  made  sabject  to  the  condition  that  in  case  said  land  shall 
cease  to  be  used  for  railroad  purposes  the  same  shall  revert  to  the 
first  parties,  their  heirs  and  assigns,"  grants  an  estate  upon  con- 
dition subsequent  and  not  one  upon  conditional  limitation.  (Dun- 
BAB,  J.,  dissents). 

A  grantor  cannot  obtain  a  decree  of  forfeiture  of  an  estate  for 
breach  of  a  condition  subsequent  by  an  action  in  equity  seeking  to 
quiet  his  title  thereto. 

The  failure  of  a  railroad  company  for  four  years  to  use  its  tracks 
upon  land,  which  had  been  deeded  to  it  upon  condition  that  the 
land  should  revert,  in  case  it  should  cease  to  be  used  for  railroad 
purposes,  does  not  constitute  a  breach  of  the  condition,  nor  show- 
permanent  abandonment,  when  there  are  no  acts  showing  such  in- 
tent other  than  the  temporary  non-user  of  the  tracks. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.     Affirmed. 

Adolph  Munter,  for  appellant. 

Carr  &  Preston,  for  respondents  : 

The  provision  in  the  deed  relied  upon  by  the  plain- 
tiff is  clearly  a  condition  subsequenti  namely,  that  if 
the  land  shall  cease  to  be  used  for  railroad  purposes 
the  same  shall  revert  to  the  first  parties,  their  heirs 
and  assigns.  Such  conditions  are  not  favored  in  law 
for  the  reason  that  they  tend  to  destroy  estates,  and 
they  are  always  construed  with  the  utmost  strictness 
against  the  grantor.  Peden  v.  Railway  Co.,  73  Iowa, 
328  (5  Am.  St.  Rep.  680);  Mills  v.  Seattle  etc.,Ry.  Co., 
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10  Wash.  522.  Not  only  are  such  conditions  construed 
with  the  utmost  strictness  against  the  grantor,  but  a 
strict  performance  of  them  is  never  required  of  the 
grantee.  A  substantial  compliance  is  all  that  is  neces- 
sary. Elli8v.  Car  Co.,  97  Ind.  252;  Crane  v.  Hyde  Park, 
135  Mass.  147;  Railway  Co.  v.  Barbour,  89  Ind.  378; 
HurU  V.  Beeson,  18  Ind.  382;  Hadley  v.  Manufacturing 
Co.,  4  Gray,  140.  Under  these  rules  a  forfeiture  of 
^his  land  would  result  only  in  case  the  railroad  com- 
pany should  cease  to  use  the  land  for  railroad  pur- 
poses, with  the  intention  never  to  so  use  it  again. 

There  is  no  condition  in  the  deed  that,  if  the  land 
shall  cease  to  be  used  for  railroad  purposes  for  any 
particular  length  of  time,  it  shall  revert.  To  make 
the  condition  operative  the  abandonment  must  be 
permanent.  The  nature  of  the  abandonment  is  not  de- 
termined by  the  length  of  time  during  which  the  land 
shall  not  be  used  for  railroad  purposes,  but  is  deter- 
mined by  the  intention  of  the  railroad  company  in 
respect  thereto.  Barlow  v.  Chicago,  etc.,  R.  R.  Co.,  29 
Iowa,  276;  MeClain  v.  Chicago,  etc.,  Ry.  Co.,  90  Iowa, 
646;  Oage  v.  School  District,  9  Atl.  387;  Poitevent  v. 
Supervisors,  58  Miss.  810;  McKelway  v.  Seymour,  29 
N.  J.  Law,  321;  Mead  v.  Ballard,  7  Wall.  290;  Bailey  v. 
Wells,  82  lowBi,  131;  Chute  v.  Washburn,  44  Uiua.  312; 
Railway  Co.  v.  Singer,  49  Minn.  301;  Railway  Co.  v. 
Bimie,  59  Ark.  66;  Railway  Co.  v.  Railroad  Co.,  159 
Pa.  St.  331. 

The  object  of  the  plaintiff 's  action  is  to  defeat  a  fee 
simple  estate  conveyed  to  railroad  company  by  the 
plaintiff  upon  a  valuable  and  adequate  consideration. 
By  reason  of  an  alleged  breach  of  a  condition  subse- 
quent in  the  deed,  the  plaintiff  asks  a  court  of 
equity  to  declare  and  enforce  a  forfeiture  of  the  estate 
and  to  decree  a  cancellation  of  his  deed  to  the  company 
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and  the  reconveyance  of  the  land  to  him.  In  no  case 
of  a  breach  of  a  condition  subsequent  will  a  court  of 
equity  grant  such  relief.  The  rule  is  laid  down  by  the 
authorities  that  a  court  of  equity  will  never  lend  its 
aid  to  divest  an  estate  for  the  breach  of  a  condition 
subsequent.  Livingstone  v.  Stickles,  8  Paige  Ch.  398; 
Spaulding  v.  Hallenbeck,  39  Barb.  88;  Railway  Co.  v. 
BarhouTy  89  Ind.  378.  This  rule  is  asserted  even 
where  the  aid  of  equity  is  invoked  on  the  special 
ground  of  removing  a  cloud  from  the  title.  Railway 
Co.  V.  Neighbors,  51  Miss.  412.  In  the  case  of  a  breach 
of  such  a  condition,  the  grantor's  remedy  is  by  re- 
entry, and,  if  necessary,  by  an  action  of  ejectment.  A 
court  of  equity  will  not  in  such  a  case  declare  a  for- 
feiture or  grant  any  affirmative  relief  whatever  to  the 
party  claiming  the  forfeiture.  Marshall  v.  Vicksburg, 
15  Wall.  149;  Origg  v.  Landis,  21  N.  J.  Eq.  500;  Crane 
V.  Dwyer,  9  Mich.  350;  Smith  v.  Jewett,  40  N.  H.  534. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — Plaintiff  deeded  to  the  defendant  rail- 
road corporation  the  property,  the  title  to  which  is  in 
controversy,  and  the  object  of  this  action  was  to  remove 
the  cloud  caused  by  this  deed,  it  being  claimed  that 
for  a  breach  of  the  condition  therein  the  title  conveyed 
thereby  had  reverted  to  the  plaintiff;  and  upon  the 
construction  of  this  condition  the  rights  of  the  parties 
largely  depend. 

It  was  claimed  on  the  part  of  the  defendants  that  it 
was  a  condition  subsequent,  the  violation  of  which 
would  subject  the  estate  to  forfeiture;  while  the  claim 
of  plaintiff  was  that  the  deed  granted  an  estate  upon 
conditional  limitation,  which  terminated  immediately 
upon  the  happening  of  the  contingency  provided  for^ 
without  re-entry  or  declaration  of  forfeiture. 
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The  deed  was  one  of  general  warranty  and  was  made 
in  consideration  of  the  sum  of  $1,900,  to  be  paid  by 
the  railroad  company,  and  the  condition  was  in  the 
following  language: 

''This  deed  is  made  subject  to  the  condition  that  in 
case  said  land  shall  cease  to  be  used  for  railroad  pur- 
poses the  same  shall  revert  to  the  first  parties,  their 
heirs  and  assigns." 

No  general  rule  can  be  announced  under  which  it  can 
be  determined  whether  an  estate  is  granted  upon  con- 
dition subsequent  or  upon  conditional  limitation,  since 
the  question  must  always  be  determined  in  the  light 
of  the  language  of  the  entire  instrument  and  of  the 
surrounding  circumstances,  to  the  end  that  the  inten- 
tion of  the  parties  may  be  given  effect.  A  deed  will 
not  be  construed  to  have  conveyed  an  estate  upon  con- 
ditional limitation,  unless  the  intent  is  clear  that  the 
estate  was  to  terminate  upon  a  breach  of  the  condition. 
There  is  nothing  in  the  deed  under  consideration  to 
show  such  intent,  except  that  it  is  provided  therein 
that  the  land  shall  revert  to  the  grantors,  and  while  this 
alone,  under  some  circumstances,  might  be  sufficient, 
it  could  only  be  so  when  the  contingency  which  was 
to  constitute  a  breach  of  the  condition  was  of  such  a 
nature  that  there  could  be  little  dispute  as  to  whether 
or  not  it  had  come  to  pass.  Such  was  not  the  nature 
of  the  contingency  provided  for  in  this  deed.  What 
should  amount  to  a  cessation  of  use  for  railroad  pur- 
poses was  not  so  clearly  defined  as  to  warrant  the  con- 
struction contended  for  by  the  plaintiff.  If  for  any 
reason  the  railroad  should  have  temporarily  removed 
its  track  from  the  premises,  even  for  the  purpose  of 
replacing  it  with  a  better  one,  it  might  be  contended 
that  such  removal  constituted  a  breach  of  the  condi- 
tions of  the  deed,  for  the  reason  that,  while  there  was 
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no  track  npon  the  premises  and  it  was  not  otherwise 
occupied  for  any  of  the  business  of  the  railroad,  it  was 
not  used  for  railroad  purposes.  Yet  it  is  clear  that  it 
was  not  the  intent  of  the  parties  that  such  a  temporary 
cessation  to  use  for  railroad  purposes  should  consti- 
tute a  breach  of  the  condition  in  the  deed.  It  must 
follow  that  what  would  constitute  an  abandonment  of 
the  property  for  railroad  purposes,  within  the  meaning 
of  the  condition  in  the  deed,  would  be  a  question  of 
fact  as  to  which  different  minds  might  honestly  come 
to  dififerent  conclusions. 

This  being  so,  it  is  not  reasonable  to  assume  that 
the  parties  intended  that  the  happening  of  this  uncer- 
tain event  should,  without  any  action  on  the  part  of 
the  grantor,  reinvest  the  estate  granted  by  the  deed. 
It  must  be  held  that  the  deed  vested  in  the  railroad 
company  an  estate  upon  a  condition  subsequent  and 
not  upon  conditional  limitation.  This  being  so,  it  is 
settled  law  that  a  court  of  equity  will  not  aid  the 
grantor  by  declaring  a  forfeiture  on  account  of  the 
breach  of  the  condition,  but  will  leave  him  to  such 
remedy  as  he  can  have  at  law.  This  proceeding 
being  to  quiet  title  was  of  undoubted  equity  jurisdic- 
tion. It  follows  that  the  plaintiff  was  not  entitled  to 
relief  therein. 

There  is  another  reason  why  the  complaint  failed 
to  state  a  cause  of  action.  There  was  no  sufficient  al- 
legation of  the  breach  of  the  condition.  The  complaint 
showed  that  the  railroad  entered  upon  the  land  and  con- 
structed its  tracks  over  the  same,  and  there  was  no  alle- 
gation  that  the  track  has  been  removed;  hence  it  must  be 
presumed  to  have  been  still  upon  the  land  and  to  belong 
to  the  railroad  company.  And  this  being  so,  the  gen- 
eral allegation  that  for  four  years  and  more  it  had 
ceased  to  use  or  occupy  it  for  railroad  purposes  was 


MOUAT  V.  SEATTLE,  LAKE  SHORE,  ETC.,  RY.  00.      89 
Dec.  1896.]  Dissenting  Opinion — Dunbab,  J. 

insufficient  to  show  a  breach  of  the  conditions  in  the 
deed.  It  could  not  have  been  intended  that  while  the 
tracks  were  maintained  a  failure  to  constantly  keep 
such  tracks  in  use  by  having  at  all  times  a  railroad 
train  thereon  would  constitute  such  breach;  and  this 
being  so,  it  must  be  held  that  nothing  short  of  a  per- 
manent abandonment  of  the  use  of  the  property  for 
railroad  purposes  would  amount  to  a  breach  of  the 
condition.  It  is  clear  that  failure  to  use  it  for  four 
years  for  such  purposes  would  not  constitute  such  per- 
manent abandonment.  See  Barlow  v.  Chicago^  etc.^  R. 
E.  Co.,  29  Iowa,  276. 

Judgment  affirmed. 

Andbrs  and  Gordon,  JJ.,  concur. 

Dunbar,  J.,  (dissenting). — Conceding  for  the  pur- 
poses of  this  case  the  application  of  the  rule  of  liberal 
construction  in  favor  of  the  grantee,  I  still  think  the 
facts  pleaded  constituted  a  cause  of  action.  It  is  true 
the  condition  does  not  specify  a  particular  time,  but 
for  that  reason  it  must  be  construed  to  mean  a  reason- 
able time.  The  assertion  of  the  appellant  that  the 
nature  of  the  abandonment  is  not  determined  by  the 
length  of  time  during  which  the  land  shall  not  be 
used  for  railroad  purposes,  but  is  determined  by  the 
intention  of  the  railroad  company  in  respect  thereto, 
smothers  all  investigation  of  the  question  at  issue. 
The  intention  of  the  company  can  certainly  be  deter- 
mined by  its  acts,  and  the  failure  of  the  company  to 
use  the  land  for  railroad  purposes  is  at  least  a  circum- 
stance tending  to  prove  the  intention  and  the  nature 
of  the  abandonment,  especially  in  view  of  the  plain 
provision  in  the  deed  that  in  case  said  land  shall  cease 
to  be  used  for  railroad  purposes  it  shall  revert.     The 


90  TAAKE  V.  SEATTLE. 

Argument  of  Counsel.  [16  Wash. 

provision  is  a  plain  one,  and  in  my  opinion  its  unex- 
plained violation  for  four  years  ought  to  work  a  for- 
feiture of  the  land  conveyed. 


[  No.  2387.    Decided  December  7, 1896.] 

Frederick  Taake,  Appellant,  v.  The  City  op  Seattle^ 
Respondent. 

APPEAL — DIBMIB8AL  AS  TO  ONB  BESPONDBMT^^BPFBCT — UNAUTHORIZED 
STREET — LIABILITT  OF  OITY  FOR  DEFECTS  IN. 

The  fact  that  a  joint  judgment  has  been  rendered  for  defendants 
in  an  action  against  a  city  and  a  railway  company  to  recover  for  in- 
juries received  through  their  negligence  in  maintaining  a  defective 
street,  and  that  on  appeal  therefrom  by  the  plaintiff  but  one  appeal 
bond  to  both  defendants  as  joint  obligees  has  been  given,  will  not 
preclude  appellant  from  subsequently  dismissing  as  to  one  respon- 
dent and  maintaining  his  appeal  as  to  the  other. 

Although  a  city  may  have  no  right  to  lay  oat  a  street  over  tide 
lands  belonging  to  the  state,  yet  where  a  street  has  been  laid  out 
over  such  land,  used  by  the  city  as  a  highway  and  the  public  invited 
to  use  it  as  such,  it  becomes  the  duty  of  the  city  to  maintain  it  in 
proper  repair,  and  to  protect  the  life  and  limb  of  those  so  invited  to 
travel  upon  it. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Reversed. 

Brady  &  Oay,  and  A,  E,  Isham,  for  appellant : 

When  the  city  of  Seattle  has  by  its  public  acts  de- 
clared Railroad  avenue  to  be  a  public  street,  and  by 
its  acts  extended  Spring  street  across  Railroad  avenue 
to  the  harbor  line,  and  ordered  the  city  wharf  to  be 
built  on  Spring  street,  on  the  west  boundary  line  of 
Railroad  avenue,  fronting  upon  the  avenue,  and  held 
out  this  place  to  the  public  as  a  public  thoroughfare 
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for  a  period  of  over  three  years  before  the  injury  to 
the  appellant,  made  repairs  upon  the  street,  and  noti- 
fied the  railroad  companies  to  make  repairs  upon  the 
public  street,  our  contention  is  that,  as  against  the 
traveling  public,  the  city  is  forever  estopped  from  de- 
nying that  this  place  was  a  public  street,  and  that  it 
was  the  duty  of  the  city  to  keep  it  in  a  proper  con- 
dition of  repair.  Houfev.  Town  of  Fulton,  34  Wis.  608 
(17  Am.  Rep.  463);  Mayor  v.  Sheffield,  4  Wall.  189; 
Seymour  v.  Village  of  Salamanca,  33  N.  E.  304;  Detwiler 
V.  Lansing,  55  N.  W.  361 ;  Thompson,  Negligence,  p. 
769;  Rosedale  v.  Oolding,  40  Pac.  284;  Gallagher  v.  St. 
Paid,  28  Fed.  805;  White  v.  San  Antonio,  25  S.  W. 
1131;  Austin  v.  Ritz,  9  S.  W.  884;  Sewell  v.  Cohoes.  75 
N.  Y.  45  (31  Am.  Rep.  418).  As  to  what  constitutes 
proof  that  a  street  was  public,  we  cite  the  case  of 
Phillips  V.  Huntington,  14  S.  E.  17;  Phelps  v.  Mankato, 
23  Minn.  276;  Elliott,  Roads  and  Streets,  p.  457. 

John  K.  Brown,  and  F.  B.  Tipton,  for  respondent : 

The  place  where  plaintiff  claims  to  have  been  in- 
jured was  not  within  any  portion  of  a  public  street 
of  the  city  of  Seattle,  and  said  city  was  under  no  legal 
obligation  to  keep  said  place  in  repairer  in  a  safe  con- 
dition. 2  Dillon,  Mun.  Corp.  (4th  ed.),  §  1017;  Jones, 
Negligence  of  Municipal  Corporations,  p.  133. 

"A  town  sued  by  reason  of  a  defective  highway  may 
deny  its  existence,  if  not  established  in  accordance 
with  the  statute.''  2  Beach,  Pub.  Corp.,  §  1462;  Weni^ 
worth  V.  Rochester,  63  N.  H.  244.  It  is  also  a  well  de- 
termined principle  of  law,  that  where  a  highway  is 
made  under  a  statute  or  ordinance  which  it  is  beyond 
the  power  of  the  enacting  body  to  pass,  no  duty  is 
created  on  the  part  of  the  municipal  body  to  keep  it 
in  a  proper  condition  for  travel.     In  order  to  charge 
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a  municipal  corporation  in  an  action  for  negligence  in 
the  performance  of  a  public  work,  the  law  must  have 
imposed  a  duty  or  conferred  an  authority  to  do  such 
work.  2  Beach,  Pub.  Corp.,  §  1499;  Mayor  v.  Curdiff, 
2  N.  Y.  165;  Thayer  v.  Boston,  19;Pick.  511  (31  Am. 
Dec.  157);  Cavanagh  v.  Boston,  139  Mass.  426  (52  Am. 
Rep.  716);  Cuyler  v.  Rochester,  12  Wend.  165;  Smith  v. 
Rochester,  76  N.  Y.  506;  Elliott,  Roads  and  Streets, 
p.  355. 

From  the  foregoing  rule  of  law  another  logically 
follows,  to  wit :  That  where  there  is  no  legal  duty 
there  is  no  liability,  and  that  legal  negligence  cannot 
be  predicated  upon  an  omission  to  do  what  there  is 
no  legal  right  to  do.  2  Dillon,  Mun.  Corp.  (4th  ed.), 
§1009;  Carpenter  v.  Cohoes,  81  N.  Y.  21  (37  Am.  Rep. 
468);  Veeder  v,  Uttle  Falls,  100  N.  Y.  343. 

Appellant  claims  that  the  city  is  estopped  from  de- 
nying that  the  place  where  the  accident  occurred  was 
a  public  street,  but  on  no  principle  of  the  law  can  a 
municipal  corporation  be  said  to  be  estopped  from  de- 
nying that  it  has  done  an  act  which  is  ultra  vires. 
Mayor  v.  Cunliff,  2  N.  Y.  165;  Worley  v,  Columbia,  88 
Mo.  106;  Wakefield  v.  Newport,  60  N.  H.  374;  2Dillon, 
Mun.  Corp.  (4th  ed.),  §§968,  969,  969a. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  against  the  city  of 
Seattle  for  alleged  injuries  sustained  in  falling  through 
an  unguarded  hole  in  the  street.  The  respondent 
moves  to  dismiss  the  appeal  for  the  reason  that  the 
plaintiff  sued  the  respondent  city  and  the  Seattle, 
Lake  Shore  and  Eastern  Railway  Company.  Judgment 
was  rendered  against  the  plaintiff  and  in  favor  of  both 
defendants.  From  this  judgment,  plaintiff  took  his 
appeal  by  one  notice  directed  to  both  respondents. 
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and  gave  one  appeal  bond  to  both  respondents  as  joint 
obligees.  Since  the  appeal,  the  appellant  has  filed 
in  this  court  a  stipulation  signed  by  his  attorneys  and 
the  attorneys  for  the  respondent,  the  Seattle,  Lake 
Shore  and  Eastern  Railway  Company,  by  which  appel- 
lant stipulates  that  in  this  cause  the  appeal  of  plain- 
tiff and  appellant  shall  be,  and  is,  dismissed  as  against 
the  defendant,  the  Seattle,  Lake  Shore  and  Eastern 
Railway  Company. 

It  is  argued  by  the  respondent  that  inasmuch  as 
plaintiff's  appeal  is  from  the  entire  judgment  and  not 
from  a  part  of  it,  he  cannot  now,  after  time  to  -appeal 
has  elapsed,  change  the  nature  of  his  appeal  by  a 
stipulation  with  one  of  the  respondents  to  which  this 
respondent  was  not  a  party;  that  the  dismissal  as  to 
one  respondent  renders  the  appeal  bond  worthless  as 
to  the  other  respondent,  and  therefore  that  the  re- 
maining respondent  has  no  security  for  the  costs  of 
the  appeal.  We  do  not  think  there  is  sufficient  merit 
in  this  motion  on  which  to  base  a  dismissal.  The  ap- 
pellant could  have  appealed  from  that  portion  of  the 
judgment  only  which  was  in  favor  of  respondent. 
We  cannot  see  that  the  respondent  is  in  any  way  in- 
jured or  affected  by  the  dismissal  of  this  appeal,  so  far 
as  the  Lake  Shore  and  Eastern  Railway  Company  is 
affected,  nor  do  we  think  that  the  bond  given  on  ap- 
peal would  be  affected  by  this  dismissal.  The  motion 
to  dismiss  will  therefore  be  denied. 

The  answer  to  the  complaint  of  the  appellant,  so  far 
as  it  is  relevant  to  the  discussion  of  this  case  is  as 
follows : 

^*  That  the  place  where  plaintiff  is  alleged  to  have 
been  injured  is  not  now,  nor  has  it  ever  been  a  pub- 
lic street  or  highway  of  the  City  of  Seattle  or  any  part 
of  a  public  street  or  highway  or  a  public  place  at  all. 
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nor  at  any  time  within  the  control  of  the  City  of 
Seattle." 

Upon  the  issues  thus  framed,  the  case  went  to  trial 
before  a  jury.  After  the  testimony  was  submitted  the 
respondents  challenged  the  sufficiency  of  the  evidence, 
the  case  was  taken  from  the  jury,  and  the  action  dis- 
missed with  costs  in  favor  of  the  respondents.  From 
this  action  and  judgment  of  the  court  this  appeal  is 
taken. 

The  defense  to  this  action  is  based  largely  upon  the 
respondent's  construction  of  the  decision  of  this  court 
in  Seattle  &  Montana  Ry.  Co.  v.  State,  7  Wash.  150  (38 
Am.  St.  Rep.  866,  34  Pac.  551).  All  that  was  decided 
in  that  case,  so  far  as  this  street  was  concerned,  was 
that  the  city  had  no  right  to  donate  the  right  of  way 
over  tidelands  to  railway  companies,  thereby  depriv- 
ing the  state  of  its  constitutional  right  to  the  same. 
It  is  not  a  defense  to  this  action,  even  if  it  be  conceded 
that  the  city  had  no  authority  to  lay  out  this  street. 
The  right  of  the  party  injured  to  obtain  redress  does 
not  depend  upon  the  technical  rights  of  a  city  to 
maintain  a  street.  If ,  as  a  matter  of  fact,  this  street 
was  laid  out  by  the  city  of  Seattle,  was  used  by  it  as  a 
street,  and  the  public  were  invited  to  use  it  as  such, 
it  becomes  its  duty  to  maintain  it  in  proper  repair, 
and  to  protect  the  life  and  limb  of  those  whom  it  in- 
vites to  travel  upon  it,  and  the  ordinary  traveler  is  not 
called  upon  to  examine  the  technical  legality  of  the 
proceedings  of  the  city  in  opening  or  laying  out  the 
street;  so  that  the  question  in  this  case  is,  was  there 
testimony  tending  to  show  the  user  by  the  public,  at 
the  instance  or  invitation  of  the  city,  of  the  street  at 
the  place  where  this  hole  was  left  unguarded,  and 
where  the  alleged  injuries  were  sustained. 

An  examination  of  the  testimony  introduced,  and 
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of  other  testimony  which  was  offered  and  rejected, 
convinces  us  that  there  was  sufficient  testimony  on 
that  point  to  go  to  the  jury,  and,  if  believed  by  the 
jury,  to  sustain  a  verdict.  The  judgment  will  there- 
fore be  reversed  and  the  cause  remanded  with  instruc- 
tions to  deny  the  challenge  to  the  sufficiency  of  the 
testimony. 

Scott  and  Anders,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 

Gordon,  J.,  not  sitting. 


[No.  2229.    Decided  December  8,  1806.]  _    . 

IT   9o\ 

The  German  Savings  and  Loan  Society,  Appellant,     J®  J2 
V.  C.  F.  Weber  et  aZ.,  Respondents.  Im   m 

FIZTVBSB  —  INTKirr  OF  Pil^TlSB  —  BIQHTS    OT   PRIOR   MOBTGAGJEB. 

Whether  fixtures  attached  to  real  estate  should  be  regarded  as 
personalty  or  realty  is  lai*gely  governed  by  the  intention  of  the  con- 
tracting parties,  even  so  far  as  the  rights  of  a  former  mortgagee  are 
ooncemed,  subject  to  the  limitation  that  the  fixtures,  which,  but  for 
the  stipulation,  would  be  regarded  as  realty,  can  be  removed  only 
when  such  removal  can  be  effected  without  injury  to  the  real  estate. 

An  agreement  between  the  owner  of  a  building  and  a  person  fur- 
nishing building  fixtures  therefor,  known  as  the  "  standing  finish,'' 
consisting  of  window  and  door  sashes,  doors,  jambs  and  trimmings, 
wainscoting,  base  boards  and  mantle  piece,  that  such  materials 
were  to  be  regarded  as  personal  property  belonging  to  the  material 
man,  although  affixed  to  the  building,  will  control  as  against  a  prior 
mortgagee  of  the  realty,  when  such  fixtures  can  be  removed  from 
the  building  without  injuring  the  realty  or  impairing  the  security 
of  the  mortgagee  as  it  existed  at  the  time  they  were  affixed. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.    Affirmed. 
CyrxM  Happy,  for  appellant. 
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Farster  &  Wakefield,  and  Everett  C.  Ellis,  for  re 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar  J. — This  case  is  submitted  upon  an  agreed 
statement  of  facts.     The  facts  were  about  as  follows: 

That  on  the  27th  day  of  May,  1892,  A.  M.  Cannon 
and  Jennie  F.  Cannon,  his  wife,  who  were  the  owners 
in  fee  simple  of  certain  lots  in  Spokane  Falls,  for  a 
valuable  consideration  executed  and  delivered  to  the 
plaintiff  (appellant  herein),  the  German  Savings  and 
Loan  Society,  a  mortgage  upon  said  lots,  together  with 
all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging,  or  in  any  wise 
appertaining.  This  mortgage  was  duly  recorded  on 
the  2d  day  of  June,  1892,  and  none  of  the  indebted- 
ness for  which  it  has  been  given  has  been  paid. 

That  upon  a  portion  of  said  lots  Cannon  and  wife 
erected  a  building  for  the  purpose  of  carrying  on  a 
banking  business ;  that  said  building  has  never  been 
occupied,  but  that  said  Cannon  contracted  with  the 
respondents,  C.  F.Weber  and  Company,  to  put  in  said 
building  what  is  known  as  the  standing  finish,  con- 
sisting  of  window  and  door  sashes,  jambs  and  trim- 
mings,  wainscoting,  entrance  doors,  sidedoor,  two 
small  doors  in  rear,  including  glass  and  hardware, 
baseboards  and  wainscoting,  mantle  piece  without  til- 
ing and  footings — in  all  amounting  to  $3,667.32. 

That  in  pursuance  of  said  contract  said  C.  F.Weber 
and  Company  manufactured  and  shipped  to  Spokane 
said  standing  finish,  and  that  they  then  learned  that 
said  Cannon  was  unable  to  pay  for  the  same,  and 
thereupon  the  said  Cannon  and  his  wife  entered  into 
an  agreement  on  the  1st  day  of  July,  1893,  with  the 
said  C.  F.  Weber  and  Company,  to  the  effect,  in  brief. 
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that  C.  F.  Weber  and  Company  should  retain  posses- 
sion of  said  property  and  said  buildings  as  aforesaid 
until  they  were  fully  paid  for  according  to  the  terms  of 
their  contract,  or  until  other  arrangements  were  made 
satisfactory  to  the  said  C.  P.  Weber  and  Company, 
and  in  the  meantime  the  ownership  and  possession  of 
said  property  was  to  remain  with  the  said  C.  F.Weber 
and  Company.  That  under  said  agreement,  C.  F. 
Weber  and  Company  placed  their  said  property  in  the 
bank  building,  that  the  glass  had  been  put  in  the  sash 
and  the  sash  put  in  the  windows ;  that  the  jambs  and 
trimmings  had  been  fastened  to  the  building  by 
screws,  and  the  wainscoting  and  other  finish  had  been 
fastened  to  the  building  by  screws  ;  the  wainscoting 
being  screwed  to  a  furring  strip  running  horizontally 
around  the  said  building  at  the  top  of  the  wainscot- 
ing ;  that  the  room  was  only  plastered  down  to  the 
top  of  the  wainscoting,  and  behind  the  wainscoting, 
baseboards,  etc.,  was  plain  brick.  And  the  agreement 
further  provides  that  all  of  said  property  described 
in  said  Exhibit  C  could  be  removed  without  damage 
or  injury  to  the  building  other  than  the  loss  to  the 
realty,  if  it  should  be  determined  that  it  is  such  a  part 
of  the  realty  that  the  said  parties  would  have  no  right 
to  remove  it. 

It  is  the  contention  of  the  respondents,  that  C.  F. 
Weber  and  Company,  under  the  terms  of  the  contract 
have  the  right  to  remove  said  property  as  shown  in 
Exhibit  C  referred  to  above,  by  leaving  the  building 
in  substantially  the  same  condition  that  it  was  in  be- 
fore the  said  property  was  placed  in  said  building  ; 
and  the  German  Savings  and  Loan  Society  (the  ap- 
pellant here)  claims  that  said  property  has  become  a 
part  of  the  realty,  that  it  is  covered  by  its  mortgage, 
and  that  the  said  parties  have  no  right  to  remove  it. 

7—16  WASH. 
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The  judgment  of  the  court  was  in  favor  of  C.  F.  Weber 
and  Company,  and  from  such  judgment  an  appeal  is 
taken  to  this  court. 

The  history  of  litigation  on  the  subject  of  fixtures 
and  annexations  is  to  the  effect  that  it  has  always 
been  considered  largely  a  mixed  question  of  law  and 
of  fact,  depending  upon  the  relations  of  the  parties, 
the  character  of  the  fixtures,  and  the  manner  of  the 
annexation,  very  largely  in  each  particular  case.  It 
can  not  be  denied,  however,  that  the  old  common  law 
in  relation  to  fixtures  being  construed  as  a  part  of  the 
realty  has  been  greatly  modified  in  modern  times  by 
reason  of  the  changing  conditions  of  trade,  and  for 
the  purpose  of  protecting  traffic  in  building  fixtures. 

The  contention  of  the  appellant  in  this  case  is  two- 
fold :  First,  that  as  between  the  parties  to  this  con- 
tract, the  goods  supplied  here  became  a  part  of  the 
real  estate,  and  that  they  had  no  right  to  stipulate  or 
agree  that  real  estate  was  personal  property,  and  that 
such  agreement  could  not  be  carried  into  effect  by 
the  court ;  and  second,  that  even  conceding  the  efii- 
cacy  of  such  an  agreement  between  the  parties,  the 
mortgagee  in  this  case  could  not  be  bound  by  the 
agreement,  and  consequently  his  rights  would  not  be 
affected  thereby,  and  that  the  question  of  intention 
could  not  be  made  to  apply  against  his  interests. 

We  are  satisfied  that  the  trend  of  modern  authority 
is  to  the  effect  that  the  intention  of  the  contracting 
parties  sljould  be  allowed  to  control,  and  that  inten- 
tion will  control,  even  so  far  as  the  rights  of  the 
former  mortgage  is  concerned,  subject  to  the  limita- 
tion that  the  fixtures,  which  outside  of  stipulation 
would  have,  under  the  law,  been  regarded  as  real 
estate,  can  be  removed  only  when  such  removal  can 
be  effected  without  injury  to  the  real  estate,  or  to  the 


GERMAN  SAVINGS  &  LOAN  SOCIETY  v.  WEBER.       99 
Dec.  1806.]  Opinion  of  the  Court — Dunbab,  J. 

building  to  which  they  are  attached.  We  think  this 
is  the  almost  unbroken  current  of  modern  authority, 
and  is  even  borne  out  by  most  of  the  cases  cited  by 
the  appellant. 

The  appellant,  on  page  10  of  his  brief,  cites  the  fol. 
lowing  from  Mr.  Ewell  in  his  work  on  Fixtures,  page 
68: 

''A  limitation  to  the  rights  of  the  parties  to  change, 
by  their  agreements,  the  status  of  property  from  that 
which  the  law  would  assign  to  it  in  the  absence  of  a 
special  agreement,  has,  however,  been  made  in  some 
cases,  and  the  rule  has  been  stated  to  be,  that  whether 
an  agreement  shall  preserve  the  character  of  person- 
alty in  things  so  affixed  to  the  freehold,  as  that  but 
for  such  agreement,  they  would  become  part  of  the 
realty,  depends  upon  their  essential  character,  and  the 
mode  in  which  they  are  annexed,  e.  g.,  whether  they 
can  be  removed  without  serious  damages  to  the  free- 
hold, or  substantially  destroying  their  own  qualities 
and  value." 

Applying  this  test  to  the  case  at  bar  it  does  not  ap- 
pear that  any  damage  would  be  done  to  the  freehold 
by  the  removal  of  these  fixtures,  in  fact,  it  is  stipu- 
lated that  no  damage  would  be  done  other  than  loss 
to  the  realty  of  the  value  of  the  fixtures,  and  they  are 
of  such  a  nature  that  it  seems  to  us  that  their  value 
would  not  be  destroyed  as  merchandise  :  therefore  the 
rights  of  the  mortgagee  have  not  been  deleteriously 
affected  by  the  removal  of  these  fixtures,  for  the 
building  upon  which  his  lien  attached  has  lost  noth- 
ing in  value,  and  his  security  has  been  in  no  way 
affected  by  reason  of  the  entering  into  this  contract 
between  his  mortgagor  and  C.  F.  Weber  and  Com- 
pany. This  limitation  to  contract  with  reference  to 
fixtures  is  even  severely  criticised  by  Mr.  Ewell,  in  the 
section  above  referred  to,  excepting  where  it  affects 
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the  rights  of  third  parties.     The  author,  continuing, 
says  : 

"  Where  the  rights  of  third  parties  intervene,  the 
propriety  and  necessity  of  such  a  limitation  will  be 
very  readily  conceded  ;  but,  as  between  the  immediate 
parties  to  the  agreement,  the  limitation  seems,  to  say 
the  least,  sufficiently  strict ;  and  where,  as  in  the  case 
of  a  house,  the  materials  might  be  of  value  after 
severance,  no  more  reason  is  perceived  why  such  an 
agreement  should  not  be  effectual  as  between  the  par- 
ties, than  in  the  case  of  a  fixture  that  might  be 
removed  uninjured,  the  difference  between  the  two 
cases  being  not  one  of  principle,  but  simply  degree, 
one  of  more  or  less.*' 

Mr.  Ewell,  to  sustain  this  proposition,  cites  the  case 
of  Ford  V.  Cobb,  20  N.  Y.  344,  also  cited  by  the  appel- 
lant  in  this  case,  where  Judge  Dbnio,  in  rendering 
the  opinion  for  the  court,  said  : 

"  It  will  readily  be  conceded  that  the  ordinary  dis- 
tinction between  real  estate  and  chattels  exists  in  the 
nature  of  the  subject,  and  cannot  in  general  be 
changed  by  the  convention  of  the  parties.  Thus,  it 
would  not  be  competent  for  parties  to  create  a  per- 
sonal chattel  interest  in  a  part  of  the  separate  bricks, 
beams,  or  other  materials  of  which  the  walls  of  a 
house  were  composed." 

Of  course  it  would  not,  for  under  such  circum- 
stances the  realty  would  be  more  or  less  injured  or 
destroyed,  and  the  court  in  that  case  proceeds  to  verify 
this  idea,  for  it  says  : 

**  Thus,  a  house  or  other  building,  which  from  its 
size  or  the  materials  from  which  it  was  constructed, 
or  the  manner  in  which  it  was  fixed  to  the  land,  could 
not  be  removed  without  practically  destroying  it» 
would  not,  I  conceive,  become  a  mere  chattel,  by 
means  of  any  agreement  which  could  be  made  con* 
cerning  it.  So  of  the  separate  materials  of  a  building, 
and  things  fixed  into  the  wall,  so  as  to  be  essential  to 
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its  support;  it  is  impossible  that  they  should  by  any 
arrangement  between  the  owners  become  chattels." 

But  the  court  emphasizes  the  test  which  we  have 
above  referred  to  by  proceeding  to  say: 

"  But  it  is  otherwise  with  things  which,  being  origi- 
nally personal  in  their  nature,  are  attached  to  the 
realty  in  such  a  manner  that  they  may  be  detached 
without  being  destroyed  or  materially  injured,  and 
without  the  destruction  of,  or  material  injury  to  the 
things  real  with  which  they  are  connected  ;  though 
their  connection  with  the  land  or  other  real  estate  is 
such  that  in  the  absence  of  an  agreement  or  of  any 
special  relation  between  the  parties  in  interest,  they 
would  be  a  part  of  the  real  estate." 

And  that  court  cited  approvingly  Fryatt  v.  The  Sulli- 
van Co.,  5  Hill,  116,  stating  that  that  case  was  decided 
upon  this  distinction.  That  case  was  where  a  certain 
steam  boiler  and  engine  were  leased,  and  the  lessees 
took  them  and  aflSxed  them  so  firmly  to  the  freehold 
that  they  could  not  be  removed  without  destroying 
the  building  in  which  they  were  placed.  The  case  of 
Ford  V.  Cobb,  supra,  is  in  point  in  all  particulars,  for 
there,  as  here,  the  right  of  a  prior  conveyancer  ^ras 
brought  in  question. 

BinkUsy  v.  Forkner,  117  Ind.  176  (19  N.  E.  753),  is 
a  well  considered  case  and  there  it  was  held  that 

"Where  one  purchasing  machinery  gives  a  chattel 
mortgage  for  its  price,  and  orally  agrees  that  it  shall 
be  treated  as  personalty  until  paid  for,  and  the  realty 
to  which  it  is  afterwards  attached  by  him  will  not  be 
injured  by  its  removal,  the  machiney  will  be  consid- 
ered as  personal  property,  as  against  a  prior  mortgagee 
of  the  realty." 

And  the  cases  relied  upon  by  the  appellant  in  this 
case  are  distinguished  in  that  case.  Thus,  where  the 
case  of  Campbell  v.  Roddy,  M  N.  J.  Eq.  244  (6  Am. 
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St.  Rep.  889,  14  Atl.  279),  is  quoted,  the  court  made 
use  of  the  foUomng  language  : 

"  Thus,  if,  in  the  course  of  constructing  a  house, 
brick  should  be  placed  in  the  walls,  and  joists  and 
beams  in  their  proper  places,  the  brickmaker  and 
sawyer  would  not  be  permitted  to  despoil  the  house 
by  asserting  an  agreement  with  the  owner  that  the 
brick  and  beams  were  to  retain  their  character  as  per- 
sonalty notwithstanding  their  annexation." 

After  citing  cases,  the  court  goes  on  to  say: 

*'  But  when  chattels  are  of  such  a  character  as  to 
retain  their  identity  and  distinctive  characteristics 
after  the  annexation,  and  do  not  thereby  become  an 
essential  part  of  the  building,  so  that  the  removal  of 
the  chattels  will  not  materially  injure  the  building,  or 
destroy  or  unnecessarily  impair  the  value  of  the  chat- 
tels, a  mutual  agreement  in  respect  to  the  manner  in 
which  the  chattels  shall  be  regarded  after  annexation 
will  have  the  effect  to  preserve  the  personal  character 
of  the  property  between  the  parties  to  the  agreement.'' 

It  was  held  there  that 

"A  prior  mortgagee  cannot  occupy  the  attitude  of 
an  innocent  purchaser.  The  interests  and  rights  of 
the  holder  of  a  chattel  mortgage  upon  property  which 
is  annexed  to  real  estate  upon  which  there  is  an  exist- 
ing mortgage,  must  be  determined  by  the  practical 
application  of  equitable  principles  to  the  rights  of  the 
respective  parties.  Whether  the  chattel  mortgage 
shall  be  postponed,  notwithstanding  the  agreement 
between  the  owner  of  the  land  and  the  mortgagee, 
must  depend  upon  the  inquiry  whether  or  not  the 
preservation  of  the  rights  of  the  holder  of  the  chattel 
mortgage  will  impair  or  diminish  the  security  of  the 
real  estate  mortgagee  as  it  was  when  he  took  it.  If  it 
will  not,  then  it  would  be  inequitable  that  the  latter 
should  defeat  or  destroy  the  security  of  the  former. 
If  it  will,  then  it  was  the  folly  or  the  misfortune  of  the 
holder  of  the  chattel  mortgage  that  he  permitted  the 
property  to  be  annexed  to  a  freehold  from  which  it 
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cannot  be  removed  without  diminishing  or  impairing 
an  existing  mortgage  thereon. 

This  is  only  announcing  the  rule  which  we  an- 
nounced at  the  outset, — that  an  agreement  by  which 
fixtures  should  be  considered  personal  property  can 
be  carried  into  effect,  if  the  removal  of  the  same  could 
be  effected  without  injuring  the  real  estate,  or,  apply- 
ing it  to  this  case,  without  diminishing  the  security  of 
the  mortgagee. 

In  Tifft  V.  Hortony  53  N.  Y.  377  (13  Am.  Rep.  537), 
it  was  held: 

"Where  chattels  are  annexed  to  real  estate  with  the 
intent  that  they  shall  not  thereby  become  part  of 
the  freehold,  as  a  general  rule  the  intent  will  control; 
to  preserve  their  character  as  personalty  a  concurrent 
intent,  on  the  part  of  a  prior  mortgagee  of  the  real 
estate,  is  not  necessary;  and  neither  a  prior  nor  subse- 
quent mortgagee  of  the  lands  can  claim,  as  subject 
to  the  lien  of  his  mortgage,  chattels  brought  upon  and 
aflSxed  to  the  lands  under  an  agreement  between  the 
owner  of  the  fee  and  the  owner  of  the  chattels,  that 
the  character  of  the  latter  as  personal  property  is  not 
to  be  changed,  and  that  they  are  subject  to  a  right 
of  the  owner  to  remove  them." 

This  case  squarely  decides  all  of  the  points  that 
there  are  raised  in  the  case  at  bar.  It  is  a  well  con- 
sidered case  and  has  been  cited  by  nearly  all  the  cases 
that  have  been  adjudicated  on  this  subject  since  its 
decision. 

We  think  it  announces  the  overwhelming  weight  of 
authority  that  the  security  of  the  appellant  in  this  case 
has  not  been  diminished  by  the  agreement  which  was 
entered  into  and  executed  by  the  mortgagor  and  the 
respondent,  C.  F.  Weber  &  Company,  and  that  there 
is  no  reason,  which  can  be  sustained  by  either  legal 
or  equitable  principles,  why  the  respondents  in  this 


104  MERRIAM  V.  RIDPATH. 

Opinion  of  the  Court— Dukbab,  J.  [16  Wash. 

case  should  not  have  the  benefit  of  the  contract  which 
they  made  with  the  Cannons. 

The  judgment  will  be  affirmed. 

Scott,  Andbrs  and  Gordon,  JJ.,  concur. 


[No.  2266.    Decided  December  8. 1896.] 

H.  C.  Mbrriam,  Appellant,  v.  W.  M.  Ridpath  et  aL, 
Respondents. 

RIQHT  OF  LB8BBB  TO  BBMOVB  BUILDINOB. 

The  failure  of  a  tenant  to  remove  buildings,  placed  upon  leased 
premises  within  the  period  of  his  tenancy,  will  not  work  a  forfeiture 
of  the  right  to  remove  them,  when  the  delay  has  been  caused  by  the 
pendency  of  negotiations  between  landlord  and  tenant  respecting 
a  renewal  of  the  lease  or  a  purchase  of  the  buildings. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jambs  Z.  Moorb,  Judge.     Affirmed. 

Willis  H,  Merriamf  for  appellant. 
Blake  &  Post,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
Dunbar,  J. — This  action  was  brought  by  plaintiff  and 
appellant  against  the  respondents  to  restrain  them  from 
removing  certain  buildings  from  a  portion  of  block  14, 
Railroad  Addition  to  Spokane  Falls,  on  the  grounds 
that  the  respondents  forfeited  all  rights  to  remove  said 
buildings  in  not  removing  them  within  the  terms  of 
their  holding.  The  original  lease  was  made  to  W.  H. 
Taylor.  Under  its  terms  it  expired  on  the  1st  day  of 
March,  1892.  The  respondents  held  under  the  assign- 
ment of  Taylor's  lease.     There  is  a  claim  by  the  ap- 
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pellant  that  the  respondents  held  as  sub-lessees  rather 
than  as  assignees  under  the  Taylor  lease.  We  think 
that,  even  if  this  question  had  not  been  precluded  by  the 
pleadings,  the  property  was  held  by  the  respondents 
by  assignment  from  the  original  lessee.  1  Washburn, 
Real  Property  (5th  ed.),  541. 

This  question  is  unimportant  under  the  pleadings 
in  this  case,  and  under  the  undisputed  testimony  in 
the  case,  for  the  testimony  shows  conclusively  that 
the  relation  of  landlord  and  tenant  existed  between 
the  parties,  and  the  correspondence  and  negotiations 
in  evidence  show  that  the  respondents  were  treated  by 
the  appellant  as  assignees  of  Taylor. 

The  material  portion  of  the  answer  of  the  defend- 
ants is  to  the  effect  that,  before  the  expiration  of  said 
lease,  and  when  they  were  about  to  remove  the  build- 
ings (the  original  lease  having  provided  that  the 
lessee  should  have  the  right  to  remove  the  buildings 
at  any  time  prior  to  the  expiration  of  the  lease),  the 
plaintiff  negotiated  with  them  for  the  purchase  of  the 
buildings  and  agreed  with  them  that  in  event  the 
negotiations  should  fail,  defendants  should  not  be  pre- 
judiced by  the  delay  occasioned  by  such  negotiations, 
but  should  have  the  time  extended  beyond  the  terms 
of  the  lease,  within  which  to  tear  down  and  remove 
said  buildings;  that  said  negotiations  commenced  long 
prior  to  the  expiration  of  the  lease  and  continued  up 
to  within  a  few  days  before  the  filing  of  this  suit,  when 
said  negotiations  failed,  and  the  defendants,  unmo- 
lested, began  to  tear  the  buildings  down,  when  they 
were  stopped  by  these  proceedings:  that  said  buildings 
would  have  been  torn  down  and  removed  within  the 
time  fixed  by  the  lease,  but  for  the  negotiations  pend- 
ing and  the  request  of  the  plaintiff  and  his  agreement 
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to  extend  the  time,  and  upon  the  faith  of  which  these 
defendants  relied. 

Upon  these  issues  the  case  went  to  trial,  and  mach 
correspondence  was  introduced  upon  this  point  as  to 
whether  or  not  the  failure  of  the  defendants  to  remove' 
the  buildings  during  the  term  of  the  lease  had  been 
caused  by  the  acts  and  promises  of  the  plaintiff.  The 
court  found  in  substance  that  the  failure  of  the  de- 
fendants to  remove  the  buildings  daring  the  life  of 
the  lease  was  caused  by  negotiations  pending  between 
the  plaintiff  and  defendants,  and  found  that  some 
time  in  the  month  of  February,  1892,  said  negotiations 
were  still  in  progress  and  the  defendants  were  assured 
by  the  plaintiff  through  his  agent  that  no  advantage 
would  be  taken  of  them  on  account  of  delay  in  remov- 
ing the  buildings  during  the  pendency  of  such  nego- 
tiations.    Finding  6  is  as  follows: 

''Sixth.  In  March,  1892,  during  which  month, 
according  to  the  then  concession  of  the  plaintiff  to  the 
defendants,  the  defendants  might  have  removed  the 
buildings,  the  plaintiff  wrote  to  Ridpath,  who  was  the 
then  actor  for  the  defendants,  that  defendants  need 
not  be  alarmed;  that  no  snap  judgment  would  be 
taken.  This  was  with  reference  to  the  time  drawing 
to  a  close,  when  defendants  might  remove  the  build- 
ings, as  both  plaintiff  and  defendants  then  construed 
the  lease  under  which  defendants  held.  But  failing 
to  agree  upon  a  lease  of  the  lands  or  a  sale  of  the 
buildings,  the  defendants  began  the  work  of  removing 
the  buildings  and  plaintiff  immediately  sued  out  this 
injunction.'^ 

The  court  found  that  the  relation  of  landlord  and 
tenant  existed  between  the  plaintiff  and  the  defendants 
prior  to  the  expiration  of  the  lease  on  March  1,  1892, 
and  that  their  relations  after  that  date  were  of  tenants 
holding  over  pending  negotiations  for  renewal  of 
the  lease  or  sale  of  the  buildings,  such  holding  over 
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being  with  the  consent  and  approval  of  the  plaintiff. 
Finding  ninth  is  as  follows: 

"Ninth.  But  for  the  pendency  of  said  negotiations 
and  the  bringing  of  this  action,  defendants  would  have 
removed  the  buildings  in  controversy  within  the  limits 
as  to  the  time  of  their  right  so  to  do;  that  the  delay 
on  the  part  of  the  defendants  to  begin  the  removal 
of  said  buildings  and  their  failure  to  do  so  up  to  the 
present  time  were  occasioned  by  the  acts,  representa- 
tions and  conduct  of  the  plaintiff,  which  acts,  repre- 
sentations and  conduct  were  done  and  made  with  the 
purpose  on  the  part  of  the  plaintiff  that  defendants 
should  act  upon  the  same  in  the  manner  they  did.^' 

The  conclusion  of  law  was 

''That  plaintiff  is  not  entitled  to  an  injunction  nor 
any  other  relief  in  this  case,  and  his  complaint  should 
be  dismissed." 

An  investigation  of  the  record  in  this  case,  and  es- 
pecially of  the  correspondence,  satisfies  us  that  the 
findings  of  the  court  are  justified  by  the  testimony 
introduced.  Under  the  pleadings  there  are  no  ques- 
tions of  law  involved  that  affect  the  merits  of  this  case. 
It  becomes  a  plain  question  of  fact  as  to  whether  the 
failure  of  the  defendants  to  remove  the  buildings  was 
the  result  of  the  negotiations  entered  into  between  the 
plaintiff  and  defendants,  and  of  inducements  held  out 
by  the  plaintiff. 

Believing  that  the  testimony  warrants  the  conclusion 
reached  by  the  court,  the  judgment  will  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 
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[  No.  2267.    Decided  December  8, 1896.] 

Mitchell,  Lewis  &  Staver  Company,  Appellant^  v. 
Robert  O'Neil  et  ux.f  Respondents. 

BALE    BY    MORTGAOBB    OF    MORTGAGED    CHATTELS  —  DBFICXBNCT  — 
BHBBFFF's  return  —  SUFFICIENCY — CONCLUSIVENESS  OF. 

Where  a  mortgagee  of  chattels  takes  possession  of  the  property 
and  sells  same  withoat  foreclosing  the  mortgage,  he  is  not  entitled 
to  recover  for  a  deficiency. 

A  sherififs  return  of  service  upon  a  defendant  of  notice  of  the  sale 
of  mortgaged  chattels  is  insufficient,  when  it  recites  service  as  made 
upon  the  defendant  by  leaving  a  copy  with  the  father  of  said  de- 
fendant "at  his  usual  place  of  residence,"  there  being  no  recital  that 
the  defendant  could  not  be  found  nor  that  the  attempted  service 
upon  the  father  was  made  at  the  dwelling  house  of  the  defendant. 

The  statements  in  a  sherifiTs  return  reciting  facts  not  within  his 
personal  and  official  knowledge,  but  which  are  gathered  by  him 
from  information  received,  are  not  conclusive,  but  are  subject  to  con- 
tradiction. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     Aflfirmed. 

Shank  &  Smith,  for  appellant. 

jET.  a.  Fairchild,  and  S.  M.  Bruce,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  defendants  purchased  a  threshing 
machine  of  the  plaintiff,  giving  their  notes  for  the 
purchase  price,  with  a  chattel  mortgage  upon  the 
property  purchased,  and  also  a  real  estate  mortgage 
upon  certain  land  to  secure  the  payment  of  the  notes. 
This  action  was  brought  to  foreclose  the  real  estate 
mortgage.  Judgment  was  rendered  for  the  defendants 
and  the  plaintiff  has  appealed. 

The  main  attack  is  directed  upon  the  findings  of 
fact  made  by  the  trial  court,  and  while  some  of  them 
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may  be  open  to  criticism,  it  yet  seems  to  us  that  the 
judgment  of  the  court  was  right.  One  of  the  conten- 
tions between  the  parties  was  that  the  property  pur- 
chased was  not  as  warranted  by  the  plaintiff.  But 
plaintiff  contends  that  the  defendants  had  not  com- 
plied with  the  terms  of  the  warranty  as  to  the  giving 
of  notice  of  defects,  etc.  It  was  further  contended  by 
the  defendants,  that  the  defect  was  a  hidden  one,  and 
that  notice  of  it  was  given  as  soon  as  it  was  discovered; 
but  that,  in  any  event,  upon  the  giving  of  such  notice 
the  plaintiff  came  and  took  the  property.  The  con- 
tention upon  the  part  of  the  plaintiff  was,  as  against 
this,  that  it  took  the  property  under  proceedings  to 
foreclose  the  chattel  mortgage.  j| 

It  appears  that  a  notic^  to  foreclose  the  mortgage 
out  of  court,  under  the  provisions  of  §§  1650  to  1655, 
Gen.  Stat.  (Vol.  1  of  the  Code),  was  drawn  and  signed 
by  the  attorneys  for  the  plaintiff  and  sent  to  the 
sheriff  of  Whatcom  county;  that  the  sheriff  took  pos- 
session of  the  property  and  sold  it  after  posting 
notices,  etc.  But  the  defendants  contended  that  there 
was  no  foreclosure  of  the  mortgage,  in  consequence  of 
the  failure  of  the  sheriff  to  serve  upon  them  the 
notice  prescribed.  The  return  of  the  sheriff  is  as  fol- 
lows: 

"  State  op  Washington,  ) 

County  of  Whatcom,    s  ^^' 

"I  hereby  certify  that  I  received  the  annexed  *  No- 
tice of  Sheriff's  Sale '  on  the  16th  day  of  June,  A.  D. 
1895,  and  thereafter  on  the  17th  day  of  June,  A.  D.. 
1895,  I  served  one  of  the  said  copies  upon  Robert 

O'Neil,    by  delivering   to  and   leaving  with  

O'Neil,  father  of  said  Robert  O'Neil,  at  his  usual  place 
of  residence,  in  the  County  of  Whatcom,  State  of 
Washington.  And  on  said  17th  day  of  June,  I  posted 
three  of  said  '  Notices '  in  public  places  in  said  county, 
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and  on  the  28th  day  of  June,  A.  D.  1895,  I  sold  the 
machinery  described  in  said  notice,  at  public  auction, 
to  Mitchell-Lewis  &  Staver  Co.,  who  was  the  highest 
bidder  therefor. 

"Dated  this  11th  day  of  November,  A.  D.  1895. 
"  J.  J.  Bell, 

"  Sheriff  of  Whatcom  County, 

"  State  of  Washington." 

The  court  allowed  the  defendants  to  prove  that  they 
were  residents  of  and  lived  in  Whatcom  county  dur- 
ing the  times  in  question,  and  that  no  notice  of  fore- 
closure was  served  upon  them,  and  that  the  defendant 
Robert  O'Neil's  father,  upon  whom  the  substituted 
service  is  claimed  to  have  been  made,  resided  at  a 
diflferent  ^lace  in  said  county.  The  plaintiff  contends 
that  this  proof  was  inadmissible  on  the  ground  that 
the  sheriff's  return  could  not  be  contradicted.  If  the 
return  was  to  be  construed  to  show  a  service  upon  the 
father  of  Robert  O'Neil,  at  Robert  CNeiPs  usual  place 
of  residence,  we  think  that  last  statement  could  be 
contradicted,  and  that  it  is  not  within  the  rule  con- 
tended for  by  the  plaintiff.  But  the  return  in  this 
case  is  utterly  insufficient  to  show  any  authority  or 
right  to  make  the  substituted  service  upon  the  father 
of  Robert  O'Neil.  There  is  no  statement  therein  that 
the  defendants  could  not  be  found;  nor  does  it  appear 
that  the  attempted  service  upon  the  father  was  made 
at  the  dwelling  house  of  the  defendants. 

In  consequence  of  a  failure  to  serve  the  notice, 
there  was  no  foreclosure  of  the  mortgage  under  the 
statute,  and  it  must  be  held  that  the  sheriff  took  pos- 
session of  the  property  merely  as  the  agent  of  the 
plaintiff,  and,  by  selling  the  property  without  foreclos- 
ing the  mortgage,  the  plaintiff  was  not  entitled  to  re- 
cover for  a  deficiency.  Jones,  Chattel  Mortgages, 
(4th  ed.),  §  711. 
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The  court  found  that  there  was  no  foreclosure  of 
the  mortgage,  and  this  finding  must  be  sustained,  and 
and  that  of  itself  warranted  the  judgment  entered. 

Affirmed. 
Anders,  Dunbar  and  Gordon,  JJ.,  concur. 
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The  State  of  Washington,  Respondent,  v.  Richard  f^  ^00 

B..  Straub,  Appellant.  Jg  J^.j 

CONTICnOM  IK  ABSENCE  OF  PLEA  —  BBCEPTIOK  OF  VERDICT  ON  SUNDAY 
—  CHANOB  OF  VENUE  —  JURY  LIST — SELECTION  —  CHALLENGE  OF 
JUBOB  —  MUBDEB  IN  FIBST  DCGBBE  —  IN8TBUCTION8. 

Where  a  defendant,  without  objection,  enters  upon  the  trial  of  a 
crimiDal  case,  in  which  he  has  failed  to  enter  a  plea,  and  the  case 
is  tried  on  the  merits  by  the  prosecution  and  defense,  as  if  a  plea  of 
not  guilty  has  been  interposed,  and  the  instructions  of  the  court 
give  the  jury  to  understand  that  every  material  fact  charged  in  the 
information  is  in  issue,  such  error  is  without  prejudice,  being  a 
mere  irregularity  not  affecting  any  substantial  rights  of  the  defend- 
ant. 

The  objection  that  defendant  has  been  convicted  in  a  criminal 
case,  without  any  plea  having  beeu  interposed  by  or  for  him,  can- 
not be  raised  for  the  first  time  on  appeal. 

Where  a  plea  to  a  criminal  information  has  actually  been  made 
but  not  recorded,  and  the  record  has  been  subsequently  corrected 
by  the  trial  court  by  a  nunc  pro  tunc  order,  the  want  of  plea  in  the 
original  record  cannot  be  urged  as  ground  of  reversal  on  appeal. 

Art.  4,  §6,  of  the  constitution,  which  provides  that  superior 
courts  *'  shall  always  be  open  except  on  non- judicial  days  "  and  that 
*' injunctions  and  writs  of  prohibition  and  habeas  corpus  may  be 
issued  and  served  on  legal  holidays  and  non- judicial  days,"  cannot 
be  construed  as  prohibiting  the  reception  of  a  verdict  on  non -judi- 
cial days,  since  such  act  is  a  ministerial,  and  not  a  judicial  one. 

The  refusal  of  the  court  to  grant  a  change  of  venue  is  not  ground 
of  reversal,  except  upon  a  showing  of  an  abuse  of  the  discretion 
lodged  in  the  court  in  such  matters. 
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Upon  an  application  for  a  change  of  venoe,  it  is  not  error  to  re- 
fuse to  grant  an  oral  examination  of  witnesses  whose  affidavits  have 
been  sabmitted  in  the  matter. 

The  fact  that  the  county  commissioners  selected  lees  than  the 
names  of  one  hundred  persons  to  serve  as  petit  jurors  during  a  cer- 
tain year,  is  not  ground  of  challenge  to  the  panel,  under  Code  Proc., 
§58,  giving  the  right  to  select  less,  *'  if  from  any  cause  the  county 
commissioners  are  unable  to  select  the  full  number,"  even  though 
no  showing  is  made  in  the  certificate  of  the  commissioners  to  the 
clerk  of  the  superior  court,  setting  forth  the  reason  why  such  less 
number  had  been  selected. 

A  change  in  the  law  providins:  for  the  selection  of  a  list  of  jurors, 
is  not  ground  of  challenge  to  the  panel  of  jurors  selected  under  the 
former  law,  when  it  does  not  appear  that  any  material  interest  of 
the  defendant  is  affected  thereby,  and  the  new  law  especially  pro- 
vides that  it  is  the  intention  of  the  act  that  the  selection  under  the 
old  law  should  remain  intact,  unless  for  some  good  reason  the 
county  commissioners  see  fit  to  set  it  aside  and  make  a  new  selec- 
tion. 

It  is  not  ground  of  challenge  for  cause  to  a  juror  on  the  ground  of 
entertaining  an  opinion  as  to  the  guilt  or  innocence  of  a  defendant, 
when  the  juror  has  not  voluntarily  testiOed  to  such  fact,  but  has 
been  led  into  the  expression  of  an  opinion  by  the  adroit  question- 
ing of  the  attorneys  for  the  defense. 

A  charge  to  the  jury  that  murder  in  the  first  degree  is  the  crime 
mentioned  in  the  information  in  the  case,  and  is  where  a  person 
purposely  and  of  his  deliberate  and  premeditated  ^  malice  kills 
another,  is  not  erroneous  on  the  ground  that  the  language  used  as- 
sumes that  the  crime  of  murder  in  the  first  degree  had  been  com- 
mitted. 

A  charge  to  the  jury  in  a  prosecution  for  homicide  that  "  malice  is 
deliberate  and  premeditated  when  it  has  been  dwelt  upon  at  all  in 
the  mind  and  when  the  motive  or  consideration  moving  to  his  act 
has  been  to  any  extent  mentally  weighed.  Premeditation  may  be 
as  quick  as  thought  in  the  mind  of  man,"  is  not  objectionable  on 
the  ground  of  obliterating  the  distinctions  between  murder  in  the 
first  and  second  degrees.  {State  v,  Rutten,  13  Wash.  203,  distin- 
guished). 

Appeal  from  Superior  Court,  San  Juan  County. — 
Hon.  John  R.  Winn,  Judge.     Affirmed. 


Charles  F.  Repath,  for  appellant. 
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W.  H.  ThackeVf  Prosecuting  Attorney,  H.  S.  King, 
and  ThomoB  0.  Newman^  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — Defendant  was  convicted  in  the  lower 
court  of  murder  in  the  first  degree,  and  the  death 
penalty  was  imposed.  An  appeal  has  been  taken  to 
this  court  by  a  bill  of  exceptions,  and  many  errors  are 
alleged. 

The  first  assignment  is  that  the  trial,  verdict  and 
sentence  of  death  are  void  and  illegal,  for  the  reason 
that  the  record  fails  to  show  that  the  defendant  ever 
entered  a  plea  to  the  information.  While  it  must  be 
confessed  that  many  authorities  are  cited  to  sustain 
this  contention,  and  while,  in  the  earlier  history  of 
criminal  trials  and  especially  under  the  common  law 
practice,  such  omission  was  almost  uniformly  held  to 
be  reversible  error,  we  think,  under  the  system 
adopted  by  the  code  in  this  state,  that  such  an  omis- 
sion is  purely  technical,  that  it  does  not  affect  any  of 
the  substantial  rights  of  the  defendant,  and  that,  if 
otherwise  properly  convicted,  the  judgment  should 
not  be  reversed.  Indeed,  this  is  the  holding  of  many 
modern  courts  under  statutes  similar  to  ours.  The 
record  shows  that  the  defendant  demurred  to  the  in« 
dictment;  that  on  October  3d  he  asked  for  further 
time  in  which  to  plead,  being  present  both  in  person 
and  by  counsel;  that  time  was  given  for  one  day,  or 
until  October  4;  that  on  October  4  the  defendant,  on 
being  called  on  to  present  a  plea,  again  asked  for  further 
time,  which  was  granted,  and  the  time  extended  one 
day  more,  or  until  October  5.  After  that  he  filed  a 
motion  for  a  change  of  venue  and  court  adjourned 
until  October  8.  Subsequently  the  defendant  inter- 
posed a  challenge  to  the  jury,  had  subpoenas  issued 
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for  witnesses  in  his  own  behalf,  introduced  evidence 
in  his  behalf  and  testified  himself,  and  in  every  way, 
without  objection,  entered  into  the  trial  of  the  case 
on  the  merits;  and  the  case  was  treated,  both  by  the 
prosecution  and  by  the  defendant,  as  though  a  plea 
had  been  entered.  Defendant  availed  himself  of 
privileges  which  he  would  not  have  been  entitled  to 
on  any  other  theory.  The  plea  of  not  guilty  is  a  de- 
nial of  all  material  allegations  and  simply  puts  them 
in  issue.  According  to  the  record  the  whole  case  was 
tried  upon  this  theory.  Under  the  instructions  of  the 
court  the  jury  understood  that  every  material  fact  was 
in  issue,  and  that  all  of  said  facts  must  be  proven  be- 
fore conviction  could  follow.  Under  such  instruc- 
tions the  defendant  went  into  the  trial  with  the 
presumption  of  innocence  in  his  favor,  and  the  onus 
was  upon  the  state  throughout  the  trial  and  up  to  the 
time  of  rendition  of  the  verdict  to  exactly  the  same 
extent  as  it  would  have  been  if  the  plea  had  been 
formally  entered.  So  that  the  defendant  actually  had 
the  benefit  of  the  plea  of  not  guilty  though  it  were  not 
formally  entered.  It  affirmatively  appears,  then, 
from  the  record,  that  this  error,  if  error  at  all,  was 
without  prejudice;  that  it  was  a  mere  irregularity 
which  did  not  affect  any  substantial  rights  of  the  de- 
fendant. And  the  same  law,  which  gives  him  the 
right  to  appeal  to  this  court  at  all,  provides  in  §  1448  of 
the  Code  of  Procedure,  that  "  the  supreme  court  shall 
hear  and  determine  all  causes  removed  thereto,  in 
the  manner  hereinbefore  provided,  upon  the  merits 
thereof,  disregarding  all  technicalities."  Moreovor, 
under  the  special  provisions  of  our  statute,  if  the  de-  ^ 
fendant  does  not  see  fit  to  plead  after  the  overruling 
of  the  demurrer,  it  is  the  duty  of  the  court  to  enter 
judgment  even  without  trial,  except  in  cases  where  it 
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is  necessary  to  ascertain  the  degree  of  oflPense.     Sec. 
1282  is  as  follows  : 

"  If  the  demurrer  is  overruled,  the  defendant  has  a 
right  to  put  in  a  plea.  If  he  fails  to  do  so,  judgment 
may  be  rendered  against  him  on  the  demurrer,  and  if 
necessary,  a  jury  may  be  impaneled  to  inquire  and 
ascertain  the  degree  of  the  offense.^' 

Nor  does  this  conflict  with  §  1290,  which  provides 
that :  ''  If  the  defendant  fail  or  refuse  to  answer  the 
indictment  or  information  by  demurrer  or  plea,  a  plea 
of  not  guilty  must  be  entered  by  the  court;"  but 
rather  strengthens  the  construction  given  above,  that, 
if  the  demurrer  is  denied,  further  plea  is  unnecessary 
and  the  result  will  be  the  same  as  in  a  civil  action, 
where,  upon  the  overruling  of  the  demurrer  to  a  com- 
plaint, the  defendant  refuses  to  answer.  But,  under 
the  section  just  above  quoted,  the  plea  of  guilty  is 
entered  by  the  court  only  when  the  defendant  fails  or 
refuses  to  answer  the  indictment  or  information  either 
by  demurrer  or  plea. 

In  addition  to  this,  this  question  was  not  raised  in 
the  lower  court.  Many  of  the  cases  cited  by  the  ap- 
pellant, even  if  we  should  hold  with  them,  are  where 
the  question  was  raised  upon  a  motion  in  arrest  of 
judgment,  or  a  motion  for  a  new  trial,  where  the  mat- 
ter was  brought  to  the  attention  of  the  trial  court  so 
that  it  could  be  corrected  there.  But  in  this  case  the 
first  mention  that  is  made  of  this  alleged  error  is  in 
the  brief  of  appellant  in  this  court,  and  the  motion 
for  a  new  trial  being  especially  intended  to  direct  the 
attention  of  the  trial  court  to  the  error  complained  of 
and  his  attention  never  having  been  so  directed,  under 
the  rule  announced  in  numerous  decisions  of  this 
court,  it  is  too  late  to  raise  it  now. 

A  third  reason  for  refusing  a  reversal  for  this  alleged 
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error  is  the  fact  that  it  appears  from  a  supplemental 
record  afterwards  certified  by  the  court,  that  the 
omission  to  plead  was  not  an  omission  in  fact  but  an 
omission  simply  of  the  record.  Upon  proper  notice 
to  correct  the  record,  it  plainly  appears  that  the  plea 
was  actually  made  but  failed  to  be  recorded,  and  the 
trial  court  made  an  order  of  entry  nunc  pro  tunc^ 
showing  what  the  actual  facts  of  the  case  were,  and 
correcting  the  record  in  this  respect.  Any  one  of  the 
reasons  mentioned  above  would  be  sufficient  to  defeat 
the  motion  for  reversal  on  this  ground. 

The  next  error  assigned  is  that  the  verdict  and 
sentence  are  void  because  the  verdict  was  received 
and  recorded  on  a  non-judicial  day,  viz  ,  Sunday.  It 
is  admitted  by  the  appellant  that  the  weight  of  au- 
thority is  to  the  effect  that  the  receiving  of  a  verdict 
is  not  a  judicial,  but  merely  a  ministerial  act,  which 
may  be  done  on  a  non-judicial  day.  It  is  also  con* 
ceded  that  we  have  a  statute  in  this  state  expressly 
authorizing  courts  to  receive  verdicts  on  non-judicial 
days.  But  it  is  contended  that  §  6  of  art.  4  of  the 
constitution,  which  prescribes  the  jurisdiction  of  the 
superior  courts,  and  especially  that  portion  of  the  sec- 
tion which  provides  that  "  they  [such  courts]  shall 
always  be  open  except  on  non-judicialdays,'^  and  that 
'^  injunctions  and  writs  of  prohibition  and  habeas^ 
corpus  may  be  issued  and  served  on  legal  holidays  and 
non-judicial  days,"  excludes  the  idea  that  anything 
else  can  be  done  by  the  court  on  non-judicial  days; 
and  that  the  court  cannot  be  open  on  non-judicial 
days  except  in  matters  of  injunction,  prohibition  and 
habeas  corpus.  We  do  not  think  that  the  constitu- 
tional provision  is  susceptible  of  this  construction; 
but  think,  as  contended  by  the  respondent,  that  the 
provision  that  courts  shall  always  be  open,  except  on 
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Don-judicial  days^  in  no  wise  affects  the  rule,  which 
would  obtain  in  the  absence  of  any  such  provision, 
that  they  could  properly  be  open  on  such  days  for  the 
performance  of  non-judicial  acts  such  as  the  recep- 
tion of  verdicts.  The  object  of  the  constitution,  un- 
doubtedly, was  not  to  affect  the  law  which  already  ex- 
isted in  relation  to  the  disability  of  courts  to  transact 
business  on  non-judicial  days,  but  to  make  a  provision 
that  the  courts  should  always  be  open  for  business  ex- 
cept on  non-judicial  days. 

The  third  assignment  of  error,  viz.,  that  the  court 
erred  in  overruling  a  motion  for  a  change  of  venue, 
is  also  without  merit.  This  is  a  matter  which  is 
largely  addressed  to  the  discretion  of  the  trial  court, 
and  an  examination  of  the  record  fails  to  convince  us 
that  that  discretion  was  abused. 

The  fourth  assignment,  that  the  court  erred  in 
overruling  appellant's  demurrer  to  the  information, 
has  been  passed  upon  so  many  times  by  this  court, 
and  is  so  avowedly  presented  here  for  the  purpose  of 
saving  a  right  to  appeal  to  the  supreme  court  of  the 
United  States,  that  it  is  unnecessary  to  discuss  it. 

The  fifth  allegation,  that  the  court  erred  in  denying 
defendant's  motion  for  an  examination  ore  tenus  of  the 
compurgators  Churchill  and  Jansen,  on  the  motion 
for  a  change  of  venue,  is  equally  without  merit. 

It  is  strenuously  insisted  by  the  appellant  that  the 
6th  assignment,  viz.,  that  the  court  erred  in  overrul- 
ing  defendant's  challenge  to  the  panel  of  jurors, 
should  have  been  sustained.  It  appears  from  the 
record  that  two  members  of  the  board  of  county  com. 
missioners  of  San  Juan  county  certified  a  list  of 
names  of  persons  selected  by  them  to  serve  as  petit 
jurors  for  1895,  and  filed  the  list  on  January  15, 1895, 
with  the  clerk  of  the  superior  court.     This  list,  it  is 
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conceded  by  both  appellant  and  respondent,  was 
selected  under  the  act  of  1888,  before  the  change  of 
the  law  in  1895.  It  appears  that  a  list  of  ninety-seven 
persons  was  selected  to  serve  as  petit  jurors,  and  it  is 
the  contention  of  the  appellant  that  he  was  entitled  to 
have  the  jury  drawn  from  a  selection  of  one  hundred 
persons  as  by  the  law  required.  Sec.  58  of  the  Code 
of  Procedure  provides  that  every  board  of  county 
commissioners  shall  select  from  the  persons  in  their 
county  qualified  to  serve  as  petit  jurors,  the  names  of 
one  hundred  persons  to  serve  as  petit  jurors  for  the 
ensuing  year;  •*  provided,  that  if  from  any  cause  the 
county  commissioners  are  unable  to  select  the  full 
number  of  names  in  this  section  provided  for,  they 
shall  select  such  less  number  as  they  may  agree  upon." 
So  that  the  fact  that  this  selection  was  made  of  ninety- 
seven  instead  of  one  hundred  is  not  prejudicial  to  the 
appellant,  because  the  law  especially  provides  that  the 
commissioners  shall  select  a  less  number,  if  there  is 
occasion  so  to  do. 

But  appellant  contends  that  he  is  injured  because 
the  commissioners  did  not  included  in  their  certifi- 
cate to  the  clerk  of  the  superior  court  the  reason  why 
such  less  number  had  been  selected.  We  cannot 
understand  how  this  certificate  affects  the  appellant 
one  way  or  the  other.  The  alleged  error  is  simply  an 
irregularity  in  the  procedure  in  which  he  has  no 
vested  right. 

It  is  further  contended  by  appellant  that  he  had  a 
right  to  have  the  jury  drawn  from  a  list  of  three  hun- 
dred^names  selected  by  the  board  of  county  commis- 
sioners, under  the  provisions  of  ch.  78,  Laws  1895, 
p.  139,  which  is*an  amendment  to  the  law  just  above 
mentioned.  But  it  appears  that  the  selection  in  this 
instance  was  made  prior  to  the  passage  of  the  law  of 
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1895;  and  §  5  of  that  act  plainly  indicates  that  it  is  the 
intention  of  the  act  that  the  selection  under  the  old 
law  should  remain  intact  unless  for  some  good  reason 
the  County  commissioners  see  fit  to  set  it  aside  and 
make  a  new  selection  ;  for  the  last  section  of  the  act 
asserts  as  a  reason  for  the  emergency  clause,  that  in 
some  of  the  counties  *'  the  number  of  jurors  now 
authorized  to  be  selected  is  insufficient  to  transact  the 
business  of  the  courts."  Besides,  this  court  has  held 
so  many  times,  that  it  seems  that  we  ought  not  to  be 
called  upon  to  further  discuss  this  character  of  ques- 
tions, that  these  conditions  in  regard  to  the  selection 
of  jurors  are  directory,  and  that  no  litigant  has  a 
vested  right  in  the  procedure.  Certainly,  in  the 
absence  of  a  showing  that  a  material  interest  had 
been  affected,  the  judgment  would  not  be  reversed  for 
an  irregularity  so  far  as  the  procedure  is  concerned. 

Assignments  7,  8,  9,  10,  11  and  12  are  in  relation 
to  the  overruling  of  defendant's  challenge  for  cause  to 
certain  jurors.  We  have  investigated  these  examina- 
tions and  think  that  no  error  was  committed.  Where 
this  court  has  had  occasion  to  reverse  judgments  for 
the  reason  that  jurors  had  been  retained  over  the 
objection  of  defendants,  they  were  cases  where  the 
jurors  had  themselves  testified  that  they  entertained 
opinions  in  regard  to  the  guilt  or  innocence  of  the 
defendant,  and  where  the  court  or  the  prosecution,  by 
cross-examination,  had  led  the  jurors  to  state  that 
they  could  lay  aside  these  opinions  and  try  the  de- 
fendant impartially.  But  in  this  case  it  is  evident 
from  the  examination  that  the  jurors  had  been  led  to 
the  expression  of  an  opinion  by  the  adroit  question- 
ing of  the  attorneys  for  the  defense,  and  in  each 
instance  we  think  the  challenge  was  properly  refused. 

The  householder  question  has  already  been  passed 
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upon  by  this  court  and  we  will  not  notice  it  further 
here. 

We  think  that  no  error  was  committed  by  the  court 
in  overruling  the  defendants's  objection  to  the  ques- 
tion asked  witness  Nordyke  on  cross-examination  by 
the  state. 

The  only  other  assignment,  which  is  not  involved 
in  what  we  have  already  said,  is  alleged  error  of  the 
court  in  its  instructions  to  the  jury.  The  appellant 
finds  fault  with  the  court  for  stating  to  the  jury  in  its 
instructions  that  '*  murder  in  the  first  degree  is  the 
crime  mentioned  in  the  information  in  this  case,  and 
is  where  a  person  purposely  and  of  his  deliberate  and 
premeditated  malice  kills  another,"  on  the  ground  that 
the  language  used  by  the  court  assumes  that  the  crime 
of  murder  in  the  first  degree  had  been  committed. 
This,  we  think,  is  a  strained  construction  to  be  placed 
upon  the  language  of  the  court,  and  the  language  is 
entirely  without  prejudice  in  any  way  to  the  defend- 
ant. 

The  main  contention  of  the  appellant  on  the  in- 
structions is  that  they  are  in  conflict  with  the  an- 
nouncement made  by  this  court  in  State  v.  Rutten,  18 
Wash.  203  (43  Pac.  30).  In  that  case  the  language 
of  the  lower  court  was  as  follows  : 

"  Premeditated  malice  is  where  the  intention  to  un- 
**  lawfully  take  life  is  deliberately  formed  in  the  mind 
'^  and  that  determination  meditated  upon  before  the 
*/  fatal  stroke  is  given.  There  need  not  be  any  ap- 
''  preciable  space  of  time  between  the  formation  of 
**  intention  to  kill  and  killing.  They  may  be  as  in- 
"  stantaneous  as  successive  thoughts.  It  is  only  neces- 
"sary  that  the  act  of  killing  be  preceded  by  the 
"  concurrence  of  will,  deliberation  and  premeditation 
"  on  the  part  of  the  slayer." 

This  language  was  criticized  by  this  court  for  the 
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reason  that,  in  our  opinion,  it  abolished  or  wiped  out 
the  distinction  between  murder  in  the  first  degree  and 
murder  in  the  second  degree.  The  case  was  reversed, 
but  not  for  this  reason,  there  having  been  no  excep- 
tions taken  to  the  instructions  mentioned,  and  the 
criticism  was  simply  a  suggestion  of  the  court  to  guide 
the  judge  in  the  new  trial.  We  are,  however,  satisfied 
with  what  was  said  in  that  case,  but  think  the  in- 
struction there  given  can  be  distinguished  from  those 
in  the  case  at  bar.  Here,  the  instruction  on  this  sub- 
ject was  as  follows : 

''I  said  a  moment  ago  I  would  define  to  you  the 
"diflFerent  terms  of  deliberation,  premeditation,  pur- 
**  posely  and  malice.  I  have  already  defined  to  you 
"  what  malice  is.  Purposely,  as  used  in  these  instruc- 
''  tions,  means  an  intentional  doing  with  the  intent  of 
**  the  party  who  does  the  act  to  do  that  certain  thing. 
''  Deliberation  is  the  mental  operation  of  weighing 
*'  motive  or  consideration  that  makes  for  or  against  an 
**  inclination  of  the  proposed  act  or  line  of  action. 
**  Premeditation  is  the  mental  operation  of  thinking 
"  upon  an  act  before  doing-  it  or  upon  an  inclination 
"  before  carrying  it  out," 

And  the  culmination  of  this  instruction,  which  is 
specially  objected  to  by  the  appellant,  is  as  follows: 

'^Malice  is  deliberate  and  premeditated  when  it  has 
**  been  dwelt  upon  at  all  in  the  mind  and  when  the  mo- 
"  tive  or  consideration  moving  to  his  act  has  been  to 
"  any  extent  mentally  weighed.  Premeditation  may 
"  be  as  quick  as  thought  in  the  mind  of  man." 

Although  ''premeditation  may  be  as  quick  as 
thought,"  this  instruction  does  not  do  away  with  the 
idea  of  deliberation,  which  the  instruction  in  the 
Rutten  case  did,  because  it  does  not  connect  defend- 
ant's premeditation  directly  with  the  act,  and  does  not 
instruct  the  jury  that  there  need  be  no  appreciable 


122  STATE  V.  STRAUB. 


Opinion  of  the  Coart — Dunbar,  J.  [  16  Wash. 

space  of  time  between  the  formation  of  the  intention 
to  kill  and  the  killing,  or  that  it  is  no  matter  how 
quickly  the  premeditation  is  followed  by  the  act  of 
killing,  which  was  the  language  objected  to  in  the 
case  cited.  Premeditation  must  be  as  quick  as 
thought,  for  any  conviction  or  intention  that  enters 
into  the  mind  of  man  enters  with  the  rapidity  of 
thought.  It  has  to  enter  there  at  some  particular 
moment.  The  intention  to  kill  may  come  instantan- 
eously to  the  mind;  but  this  instruction  does  not  tell 
the  jury  that  that  intention  must  be  instantaneously 
carried  into  execution;  or,  in  other  words,  so  far  as 
the  instruction  complained  of  is  concerned,  this  pre- 
meditation on  the  part  of  the  appellant  may  have  been 
in  his  mind  a  week  or  a  month  or  any  length  of  time 
before  the  carrying  of  it  into  execution  by  the  killing, 
and  would  not  thereby  obliterate  the  distinctions 
which  the  law  creates  between  murder  in  the  first 
degree  and  murder  in  the  second  degree,  by  eliminat- 
ing the  idea  of  deliberation. 

We  think  that  no  error  was  committed  by  the  court 
in  refusing  the  instructions  asked  for  by  the  defend- 
ant, as  the  instructions  given  completely  covered  the 
law  of  the  case,  and  that  no  error  was  committed  by 
the  court  in  its  instructions. 

Finding  no  error  anywhere  in  the  record,  the  judg- 
ment must  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 
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[Na  2312.    Decided  December  8, 1806.] 

Miles  C.  Mookb  et  al..  Executors^  AppeUants^  v.  David 
GiLMORE  ei  al.,  Respondents, 

G.\RNI8HMBNT  —  INDIVIDUAL  INTEREST  IN   JOINT  DEBT  —  PARTIES. 

In  an  action  against  one  party,  a  debt  due  such  party  and  another 
person  jointly  may  be  reached  by  garnishment  to  the  extent  of  the 
principal  defendant's  interest  therein  for  the  purpose  of  satisfying 
his  individual  debt. 

Where  the  object  of  a  garnishment  proceeding  is  to  reach  the  in- 
debtedness dae  by  the  garnishee  to  the  principal  defendant  and  an- 
other jointly,  such  other  joint  creditor  should  be  made  a  party  to  the 
proceeding,  in  order  that  the  rights  of  all  persons  interested  in  the 
subject  matter  of  the  garnishment  proceedings  may  be  duly  deter- 
mined and  protected. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Boyer  &  Gkiie,  and  Oreene,  Turner  &  Lewis,  for  appel- 
lants. 

Ira  Bronsonf  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^The  plaintiffs  brought  suit  upon  a  prom- 
issory  note  and  obtained  judgment  against  the  defend- 
ant Gilmore.  While  the  action  was  pending,  and  a  few 
days  prior  to  the  rendition  of  the  judgment,  they 
caused  a  writ  of  garnishment  to  be  issued  and  served 
on  the  other  parties  respondent.  The  garnishees  ap- 
peared and  answered,  but  did  not  disclose  any  liability 
to  the  principal  defendant.  Plaintiffs  controverted  the 
answers,  and,  a  jury  being  waived,  the  issue  came  on 
for  trial  before  the  court.  The  facts  showed  that  some 
of  the  garnishees  were  indebted  to  Gilmore  and  one 
Kirkman  as  joint  claimants;  that  Kirkman  was  dead; 
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that  after  his  death  Gilmore  and  Kirkman's  executors 
brought  suit  on  said  claim  against  said  garnishees 
and  obtained  judgment;  that  thereafter  the  plaintiffs 
brought  suit  on  a  bond  given,  in  said  action  last  here- 
inbefore mentioned,  to  the  plaintiffs,  by  all  of  the 
garnishees,  and  obtained  a  judgment  against  all  of 
them;  and  that  none  of  the  judgments  had  been  paid. 
On  these  facts  the  court  discharged  the  garnishees, 
and  the  plaintiffs  have  appealed. 

The  question  is  presented  whether,  upon  a  claim 
against  one  party,  garnishees  can  be  held  upon  a  debt 
owed  such  party  and  another  person  jointly.  The  au- 
thorities  are  in  conflict  upon  this  point.  A  number 
of  cases  have  been  cited  by  the  appellants,  holding 
that  a  joint  claim  may  be  reached  for  the  individual 
debt  of  one  of  the  joint  claimants,  and  some  of  the 
text  books  are  to  that  effect.  Whitney  v.  Munroe,  36 
Am.  Dec.  732;  Thamdikc  v.  De  Wolf,  6  Pick.  119;  Mil- 
lev  V.  Richardson,  1  Mo.  310;  Fogleman  v.  Shively,  4  Ind. 
App.  197  (30  N.  E.  909);  Perry  v.  Blatch,  2  Kan.  App. 
522  (43  Pac.  989);  Drake,  Attachments,  §§  566  to  572; 
8  Am.  &  Eng.  Enc.  Law,  p.  1169. 

There  are  other  cases  and  text  books,  cited  by  the 
respondents,  holding  to  the  contrary,  and  a  number 
of  cases  have  been  cited  by  both  parties  relating  to  the 
garnishment  of  debts  due  a  partnership  on  a  claim 
against  one  of  the  partners.  A  distinction  is  drawn 
in  the  authorities  between  debts  due  joint  claimants 
and  those  due  to  a  partnership,  and  in  some  states 
where  it  is  held  that  joint  claims  may  be  reached  upon 
a  debt  against  one  joint  claimant,  it  is  held  that  the 
interest  of  a  single  partner  in  a  partnership  claim 
cannot  be  so  reached.  The  reasons  for  this  usually 
given  are  that  a  partner  has  no  separable  interest  in 
any  specific  partnership  property,  and  that  such  prop- 
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ertv  is  first  liable  for  partnership  debts,  and  to  such 
claims  as  may  be  due  the  other  partners  owing  by  the 
partner  proceeded  against,  and  that  the  effect  of  this 
is  to  so  involve  the  proceedings  as  to  render  the  rem- 
edy impracticable  of  enforcement.  If  there  were  no 
such  debts,  however,  it  would  seem  that  this  reason 
ought  not  to  prevail,  but  with  that  question  we  have 
not  to  deal  in  this  case. 

We  shall  not  undertake  to  review  the  authorities 
cited  in  detail,  but  we  have  examined  them  and  are  of 
the  opinion  that  the  better  sustained  rule  is  that  a 
joint  claim  may  be  reached  by  garnishment  to  the  ex- 
tent of  one  of  the  claimant's  interests  therein  to  sat- 
isfy his  individual  debt.  The  reasons  given  in  those 
cases  holding  that  a  joint  debt  may  not  be  so  reached 
are  not  always  satisfactory  or  tenable.  A  very  general 
one  given  is  that  the  garnishing  creditor  can  have  no 
greater  rights  or  privileges  than  the  principal  defend- 
ant or  primary  creditor  of  the  garnishee.  Another 
one  is  that  the  demand  cannot  be  severed  and  thus 
subject  the  garnishee  to  the  liability  of  several  suits. 
Also,  that  the  other  joint  claimant  is  an  interested 
party  and  entitled  to  half  the  moneys  collected. 

Aside  from  the  question  that  the  garnishing  cred- 
itor may  always  inquire  into  fraudulent  transactions 
between  the  principal  defendant  and  the  garnishee 
for  the  purpose  of  placing  such  defendant's  property 
beyond  the  reach  of  his  creditors,  the  law  is  well  settled 
that  a  single  claim  against  one  party  may  be  severed 
to  the  extent  of  taking  only  sufficient  of  it  to  satisfy 
the  demands  of  the  garnishing  creditor.  The  fact  that 
the  garnishee  may  be  authorized  to  pay  the  whole  de- 
mand to  the  officer,  or  to  turn  over  the  whole  property 
to  him,  as  the  case  may  be,  can  have  no  bearing  on 
this,  for  it  might  not  always  be  allowable,  at  his  op- 
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tion,  as  in  a  case  where  he  should  be  under  two  gar- 
nishments from  different  courts,  to  recover  different 
claims  against  the  principal  defendant.  If  the  law 
will  thus  sever  a  single  demand  owing  by  the  gar- 
nishee to  the  principal  defendant  solely,  it  would  seem 
that  the  only  reason  for  holding  that  the  garnishee 
cannot  be  held  to  answer  for  the  debt  of  one,  where 
he  owes  two  or  more  jointly,  would  be  in  consequence 
of  a  failure  in  the  law  to  provide  for  the  protection  of 
the  interests  of  the  other  joint  claimants  and  the  gar- 
nishee as  against  them;  and,  if  such  protection  is  given, 
the  difficulty  is  obviated. 

As  the  right  of  garnishment  is  a  statutory  one,  it  is 
probable  that  the  conflict  in  the  authorities  is  due  in 
a  measure  to  a  difference  in  the  statutory  provisions 
of  the  several  states  upon  the  subject  of  garnishment. 
The  tendency  of  legislation,  in  this  state  at  least,  has 
been  to  extend  rather  than  curtail  the  right.  The 
general  purpose  of  the  law  is  to  subject  all  property  of 
the  debtor,  over  and  above  his  exemptions,  to  the  pay- 
ment of  his  debts.  Where  the  right  of  garnishment 
is  given  it  would  seem  that  the  question  as  to  whether 
it  would  be  available  in  a  particular  case  would  be  de- 
pendent upon  two  matters:  these  are,  that  the  remedy 
should  be  capable  of  enforcement,  and  a  due  protec- 
tion given  to  the  rights  of  third  parties  who  thus 
become  unwillingly  involved  in  such  controversies 
between  a  creditor  and  his  debtor.  It  may  be  said 
that  the  law  must  award  such  parties,  who  may  well 
be  styled  "  innocent  parties,"  ample  protection,  where 
they  are  called  upon  to  respond  to  some  other  person 
than  their  own  contract  creditor,  as  in  the  case  of  gar- 
nishment. Such  questions,  of  course,  must  be  largely 
determined  by  the  statutes  of  the  particular  state  upon 
the  subject  of  garnishment,  and  the  question  arises. 
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what  are  the  statutory  provisious  of  this  state  relating 
to  these  matters? 

The  last  act  upon  the  suhject  of  garnishment,  which 
was  in  force  when  the  proceedings  here  in  question 
were  instituted,  will  be  found  in  the  laws  of  1893, 
commencing  at  page  95,  and  contains  very  general  and 
liberal  provisions.  In  addition  to  the  usual  ones  al- 
lowing persons  indebted  to,  or  holding  property  of, 
the  principal  defendant  to  be  garnished,  it  provides 
that  a  joint  stock  company  or  corporation,  in  which 
the  principal  defendant  is  an  owner  of  shares,  may  be 
garnished.  There  are  other  provisions  of  the  code 
authorizing  the  garnishment  of  a  sheriff  or  constable, 
a  judgment  debtor,  an  executor  or  administrator,  or  a 
fund  in  court.  Code  Proc,  §§  306  and  307.  The  law 
provides  that  both  the  plaintiff  and  the  defendant  in 
the  principal  action  may  controvert  the  answer  of  the 
garnishee,  and  provides  for  a  trial  of  the  issue  thus 
formed,  and  liberal  provisions  are  made  as  to  pro- 
tecting the  garnishee  from  costs.  So  it  will  be  seen 
that  the  remedy  here,  is  a  favored,  broad  and  com- 
prehensive one,  and  §  322  of  the  code  requires  that  it 
shall  be  liberally  construed  in  furtherance  of  its  ob- 
jects. 

There  can  be  no  question  as  to  the  practicability  of 
the  remedy  as  applied  to  the  facts  of  this  case,  and  it 
would  seem,  therefore,  that  the  only  question  is,  does 
the  law  afford  sufficient  protection  to  the  rights  of 
these  garnishees  and  the  other  joint  claimants?  If  so, 
a  reasonable  construction  to  effect  its  evident  purposes, 
would  require  us  to  hold  that  a  joint  debt  may  be 
reached  to  satisfy  a  demand  against  one  of  the  joint 
claimants.  But  we  are  of  the  opinion  that  the  other 
joint  claimants  must  be  held  to  be  interested  parties 
in  a  proceeding  like  this,  as  the  relations  between  the 


116  STATE  T.  BTRAUB. 


Opinion  of  the  Court — Dumbab,  J.  [16  Wash. 

error  is  the  fact  that  it  appears  from  a  supplemental 
record  afterwards  certified  by  the  court,  that  the 
omission  to  plead  was  not  an  omission  in  fact  but  an 
omission  simply  of  the  record.  Upon  proper  notice 
to  correct  the  record,  it  plainly  appears  that  the  plea 
was  actually  made  but  failed  to  be  recorded,  and  the 
trial  court  made  an  order  of  entry  nunc  pro  tunc^ 
showing  what  the  actual  facts  of  the  case  were,  and 
correcting  the  record  in  this  respect.  Any  one  of  the 
reasons  mentioned  above  would  be  sufficient  to  defeat 
the  motion  for  reversal  on  this  ground. 

The  next  error  assigned  is  that  the  verdict  and 
sentence  are  void  because  the  verdict  was  received 
and  recorded  on  a  non-judicial  day,  viz  ,  Sunday.  It 
is  admitted  by  the  appellant  that  the  weight  of  au- 
thority is  to  the  effect  that  the  receiving  of  a  verdict 
is  not  a  judicial,  but  merely  a  ministerial  act,  which 
may  be  done  on  a  non-judicial  day.  It  is  also  con- 
ceded that  we  have  a  statute  in  this  state  expressly 
authorizing  courts  to  receive  verdicts  on  non-judicial 
days.  But  it  is  contended  that  §  6  of  art.  4  of  the 
constitution,  which  prescribes  the  jurisdiction  of  the 
superior  courts,  and  especially  tbat  portion  of  the  sec- 
tion which  provides  that  *'  they  [such  courts]  shall 
always  be  open  except  on  non- judicial  days,''  and  that 
'Mn junctions  and  writs  of  prohibition  and  habeas 
corpus  may  be  issued  and  served  on  legal  holidays  and 
non-judicial  days,"  excludes  the  idea  that  anything 
else  can  be  done  by  the  court  on  non-judicial  days; 
and  that  the  court  cannot  be  open  on  non-judicial 
days  except  in  matters  of  injunction,  prohibition  and 
habeas  corpus.  We  do  not  think  that  the  constitu- 
tional provision  is  susceptible  of  this  construction; 
but  think,  as  contended  by  the  respondent,  that  the 
provision  that  courts  shall  always  be  open,  except  on 
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Don-judicial  days,  in  no  wise  affects  the  rule,  which 
would  obtain  in  the  absence  of  any  such  provision, 
that  they  could  properly  be  open  on  such  days  for  the 
performance  of  non-judicial  acts  such  as  the  recep- 
tion  of  verdicts.  The  object  of  the  constitution,  un- 
doubtedly,  was  not  to  affect  the  law  which  already  ex- 
isted in  relation  to  the  disability  of  courts  to  transact 
business  on  non-judicial  days,  but  to  make  a  provision 
that  the  courts  should  always  be  open  for  business  ex- 
cept  on  non-judicial  days. 

The  third  assignment  of  error,  viz.,  that  the  court 
erred  in  overruling  a  motion  for  a  change  of  venue, 
is  also  without  merit.  This  is  a  matter  which  is 
largely  addressed  to  the  discretion  of  the  trial  court, 
and  an  examination  of  the  record  fails  to  convince  us 
that  that  discretion  was  abused. 

The  fourth  assignment,  that  the  court  erred  in 
overruling  appellant's  demurrer  to  the  information, 
has  been  passed  upon  so  many  times  by  this  court, 
and  is  so  avowedly  presented  here  for  the  purpose  of 
saving  a  right  to  appeal  to  the  supreme  court  of  the 
United  States,  that  it  is  unnecessary  to  discuss  it. 

The  fifth  allegation,  that  the  court  erred  in  denying 
defendant's  motion  for  an  examination  ore  tenus  of  the 
compurgators  Churchill  and  Jansen,  on  the  motion 
for  a  change  of  venue,  is  equally  without  merit. 

It  is  strenuously  insisted  by  the  appellant  that  the 
6th  assignment,  viz.,  that  the  court  erred  in  overrul- 
ing defendant's  challenge  to  the  panel  of  jurors, 
should  have  been  sustained.  It  appears  from  the 
record  that  two  members  of  the  board  of  county  com. 
missioners  of  San  Juan  county  certified  a  list  of 
names  of  persons  selected  by  them  to  serve  as  petit 
jurors  for  1895,  and  filed  the  list  on  January  15, 1895, 
with  the  clerk  of  the  superior  court.     This  list,  it  is 


130  MOOBE  T.  GILMOBE. 

Opinion  of  the  Court  —  Scott,  J.  [16  Wash. 

wholly  inoperative,  and  we  can  see  no  reason  for  so 
holding  and  thus  depriving  it  of  any  effect.  Provi- 
sion is  also  made  whereby  the  other  joint  claimant 
could  intervene  upon  his  own  motion,  or,  in  case  there 
was  a  dispute  as  to  the  fund,  provision  is  made  for  the 
payment  of  the  same  into  court  by  the  garnishee. 
Code  Proc,  §§  152  to  156. 

Now,  while  either  of  the  parties  could  have  applied 
to  the  court  to  have  the  other  joint  claimants  brought 
into  the  proceedings,  it  seems  to  us  that  the  obligation 
rested  upon  the  plaintiffs,  as  they  were  the  moving 
parties.  They  might  have  done  this  in  the  first  in- 
stance, if  they  knew  the  facts,  by  applying  to  the  court 
for  an  order  and  having  suitable  process  or  notice 
served  upon  the  other  joint  claimants  requiring  them 
to  appear  in  the  proceeding  and  ask  for  such  relief  as 
they  were  entitled  to;  or,  in  consequence  of  a  failure 
to  do  so,  to  be  concluded  by  the  judgment  thereafter 
rendered;  or  they  might  have  done  so  afterwards, 
when  the  nature  of  the  indebtedness  was  disclosed. 
While  the  defendants  in  the  garnishment  proceeding 
had  this  privilege,  it  was  not  incumbent  on  them  to 
exercise  it,  and  as  the  plaintiffs  did  not  ask  to  have 
the  matter  put  in  shape  so  the  court  could  protect  the 
interests  of  all  parties,  there  was  no  error  in  dismiss- 
ing the  proceedings,  and  for  that  reason  the  judgment 
is  affirmed. 

Dunbar  and  Gordon,  JJ.,  concur. 
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flTBKBT  niPBOVBMBirrS— BBA88BS8MBNT  OF  BBNBFIT8  —  NOTIOB  —  DUB 
PB0CB88  OF  LAW  —  FOBBCLOSUBB  —  FUBCHA8B  BY  CITY  —  TAXATION 
OF  COSTS. 

In  an  action  to  enforce  a  reassessment  of  the  costs  of  local  im- 
provements, a  finding  that  the  property  had  been  duly  assessed 
under  proceedings  which  were  invalid  is  supported  by  the  introduc- 
tion in  evidence  of  the  original  assessment  roll,  pleadings,  findings 
and  judgment  of  the  superior  court  and  judgment  of  the  supreme 
court  declaring  said  assessment  ineffectual  and  void. 

Notice  of  the  reassessment  of  costs  for  local  improvements,  under 
a  statute  requiring  objections  to  the  roll  to  be  made  within  ten  days 
from  the  last  publication  of  the  notice,  cannot  be  held  as  so  short  as 
not  to  constitute  due  process  of  law,  wden  it  appears  that  the  pro. 
ceedings  to  reassess  the  property  had  been  pending  for  some  time, 
that  the  reassessment  could  be  had  only  by  ordinance  and  this  had 
been  published  in  the  official  newspaper  setting  forth  in  substance 
the  facts  relating  to  the  first  assessment,  and  that  defendant  had 
been  contesting  the  cost  of  the  improvements  for  several  years,  and 
was,  in  some  sense,  a  party  to  the  entire  proceedings  from  the  be- 
ginning. 

The  fact  that  an  assessment  was  not  legally  levied  as  respects 
benefits  charged  cannot  be  urged  on  foreclosure  when  objections 
had  not  been  urged  at  the  time  of  making  assessment. 

An  assessment  of  property  for  street  improvements  according  to 
Its  fronti^,  is  not  improper,  under  a  statute  requiring  assessments 
to  be  according  to  benefits,  when  the  benefits  have  been  actually 
assesaed  in  proportion  to  frontage. 

The  introduction  in  evidence  of  certified  copies  of  ordinances  is 
proper  without  any  showing  of  inability  to  produce  the  originals, 
and  the  expense  of  such  copies  may  be  properly  taxed  as  an  item  of 
coets. 

In  an  action  to  foreclose  street  assessments,  a  decree  providing 
that  the  city  might  purchase  the  lands  at  the  foreclosure  sale  is  not 
erroneous,  when  its  charter  authorizes  the  dty  to  purchase,  receive, 
hold  and  enjoy  real  and  personal  property  and  dispose  of  the  same 
for  the  public  benefit,  and  the  legislature  has  further  authorized 
cities  to  bid  in  property  in  default  of  other  bidders,  when  sold  for 
special  assessments. 
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Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R-  Winn,  Judge.     Afl5rmed. 

Newman  &  Howard^  for  appellant. 
T.  E.    Cade,  D.  W.  Freeman,  and  Kerr  &  McCord, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  a  consolidated  action  of  a  num- 
ber of  suits  presenting  similar  questions  brought  by 
plaintiff  against  the  defendant  to  foreclose  liens  for 
street  assessments  under  the  provisions  of  the  act 
(Laws  1893,  p.  226),  authorizing  the  reassessment  of 
costs  of  local  improvements.  Plaintiff  had  judgment 
and  the  defendant  has  appealed. 

Some  of  the  findings  of  fact  are  excepted  to  on  the 
ground  that  they  are  not  supported  by,  or  are  con- 
trary  to,  the  evidence.  These  findings  relate  to  the 
ordering  of  the  improvements,  letting  of  the  contract, 
execution  of  the  work,  the  attempt  to  levy  an  assess- 
ment therefor  according  to  benefits  and  that  it  had  been 
rendered  ineffectual  by  a  decision  of  the  supreme  court, 
the  making  of  the  reassessment,  the  amount  due  from 
the  defendant,  and  its  non-payment  and  delinquency. 
It  is  contended  that  there  was  no  evidence  to  sup- 
port the  findings  with  reference  to  the  first  assessment 
upon  which  the  reassessment  is  based.  The  record 
shows  that  the  original  assessment  roll,  the  pleadings, 
findings  and  judgment  of  the  superior  court,  and  the 
judgment  of  this  court  whereby  said  assessment  was 
held  ineffectual  and  void,  were  introduced  in  evi- 
dence, and  this  was  sufficient,  prima  facie  at  least,  to 
support  said  findings.  See  Town  of  Elma  v.  Carney^ 
4  Wash.  418  (30  Pac.  732). 
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The  other  findings  questioned  involve,  first,  the 
sufficiency  of  the  notice  given  appellant  of  the  reas- 
sessment.  The  act  (§4),  provides  that  such  notice 
shall  be  given  by  three  successive  publications  in  the 
ofiScial  newspaper  of  the  city  or  town  where  such  as- 
sessment roll  is  on  file,  that  it  shall  contain  the  date 
when  it  was  filed  and  state  a  time  at  which  the  coun- 
cil will  hear  and  consider  objections  to  the  roll,  and 
provision  is  made  for  the  filing  of  objections  at  any 
time  within  ten  days  from  the  last  publication  of  the 
notice. 

It  is  conceded  that  notice  by  publication  is  suffi- 
cient, but  the  objection  urged  is  that  the  time  pre- 
scribed is  so  short  as  not  to  constitute  due  process  of 
law,  and  many  cases  are  cited  by  both  sides  upon  this 
much  litigated  question.  It  is  well  settled  that  the 
legislature  has  power  primarily  to  prescribe  the  kind 
of  notice  to  be  given,  although  it  cannot  dispense 
with  all  notice,  and  it  has  aldo  been  held  that  where,  a 
notice  is  not  prescribed,  if  a  reasonable  notice  is  in 
fact  given,  that  is  sufficient.  Patdaen  v.  Portlandy  149 
U.  S.  30  (18  Sup.  Ct.  750);  Williamav.  Mayor,  2  Mich. 
660;  Oaich  v.  City  of  Des  Moinea,  63  Iowa,  718  (18  N. 
W.  310);  Baltimore  &  0.  R.  R.  Co.,  v.  PiUaburg,  etc.,  R. 
R.  Co.,  17  W.  Va.  812;  JTajfar  v.  Reclamation  Diat.,  Ill 
U.  S.  701  (4  Sup.  Ct.  663). 

See,  also,  as  bearing  upon  this  act,  Frederick  v.  Seat- 
Ue,  13  Wash.  428  (43  Pac.  364). 

We  are  of  the  opinion,  under  the  authorities,  that  it 
should  not  be  held  that  the  notice  prescribed  in  the 
act,  which  it  is  conceded  was  given,  did  not  constitute 
due  process  of  law,  as  applied  to  the  facts  of  this  case. 
It  appears  that  the  appellant  has  been  contesting  the 
proceedings  to  collect  the  costs  of  these  improvements 
for  several  years  past,  and  that  no  hardship  has  re- 
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suited  in  consequence  of  the  shortness  of  time  pre- 
scribed. The  notice  of  the  filing  of  the  assessment 
roll,  while  it  fixed  a  time  within  which  objections 
might  be  filed,  was  not  in  fact  the  only  notice  of  the 
proceedings.  The  proceedings  to  reassess  the  prop- 
erty had  been  pending  for  some  time.  The  reassess- 
ment could  be  had  only  by  ordinance,  and  the 
ordinance  had  to  bo  published  in  the  official  news- 
paper, and  it  appears  that  the  ordinance  providing 
for  this  reassessment  was  duly  passed  and  published. 
It  set  forth  in  substance  the  facts  relating  to  the  first 
assessment. 

Appellant  was  in  a  sense  a  party  to  the  entire 
proceedings  from  the  beginning,  and  although  this 
would  not  dispense  with  notice  of  the  reassessment,  it 
should  have  some  bearing  in  determining  the  suffi- 
ciency of  the  notice  given  in  considering  the  length 
of  time  allowed  for  filing  objections. 

Appellant  contends  tha;t  the  court  erred  in  striking 
portions  of  appellant's  answer,  whereby  appellant 
sought  to  attack  the  validity  of  the  assessment  on  the 
ground  of  its  not  having  been  made  according  to 
benefits,  but  as  the  appellant  did  not  appear  and  file 
any  objections  against  the  proposed  assessment  after 
ample  opportunity  to  do  so,  we  think  it  was  not  en- 
titled to  offer  proof  to  contest  the  same  in  the  fore- 
closure suit  on  that  ground,  and  that  the  paragraphs 
in  question  were  properly  stricken.  Of  course,  it 
must  appear  that  the  assessment  was  according  to 
benefits.  Session  Laws,  1893,  p.  227.  And  §  5,  p.  160, 
provides : 

"That  the  cost  and  expense  thereof  shall  be  taxed 
and  assessed  upon  all  the  property  in  such  local  im- 
provement district,  which  cost  shall  be  assessed  in 
proportion  to  the  number  of  feet  of  such  lands  and 
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lots  fronting  thereon,  and  included  in  said  improve- 
ment district,  and  in  proportion  to  the  benefits  de- 
rived by  said  improvement." 

While  the  language  here  may  be  somewhat  involved, 
it  is  apparent  that  the  controlling  idea  is  that  the  as- 
sessment must  be  according  to  benefits,  at  the  same 
time  having  reference  to  the  frontage  of  the  lots.  In 
this  case  the  council  found  that  the  property  was 
equally  benefited  in  proportion  to  its  frontage,  and, 
while  in  fact  the  assessment  under  that  finding  was 
made  according  to  the  front  foot,  it  was  also  made  ac- 
cording to  benefits. 

It  is  contended  that  the  court  erred  in  admitting 
certain  ordinances  in  evidence  on  the  ground  that 
they  were  not  competent  proof  of  the  facts  therein  re- 
cited. However  this  may  be,  it  is  not  apparent  that 
the  court  attached  any  weight  to  them  as  proof  of  the 
facts  recited,  and  as  a  prima  facie  case  to  support  the 
findings  and  judgment  was  made  by  the  produc- 
tion of  the  assessment  roll  and  the  records  of  the 
previous  action,  and  as  there  was  no  contradictory  proof, 
there  was  no  harmful  error  in  this  respect  in  admit- 
ting them. 

It  is  further  contended  that  the  court  erred  in 
taxing  an  item  of  costs  for  copies  of  ordinances  intro- 
duced in  evidence,  on  the  ground  that  the  originals 
must  be  produced,  or  an  inability  to  produce  them 
shown,  before  certified  copies  could  be  offered,  and 
the  other  party  burdened  with  costs  to  that  extent,  if 
the  decision  should  go  against  it.  It  would  be  most 
inconvenient  to  require  the  production  of  original 
ordinances  in  actions  of  this  kind,  and  keep  them  tied 
up  in  court  pending  the  determination  of  the  case, 
and  it  was  proper  to  use  certified  copies  instead. 
These  ordinances  were  matters  of  public  record  and 
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were  duly  pleaded^  and  proof  of  them  was  rendered 
necessary  in  consequence  of  the  issues  raised  by  the 
defendant.  Ordinarily^  production  and  proof  of  such 
ordinances  is  not  rendered  necessary  by  the  pleadings, 
but  the  appellant,  having  denied  their  existence,  has 
no  meritorious  ground  of  complaining  as  to  the  man- 
ner adopted  in  proving  them. 

It  is  also  contended  that  the  court  erred  in  provid- 
ing in  the  decree  that  the  city  might  purchase  the 
lands  at  the  foreclosure  sale.  Its  charter  authorizes 
it  to  purchase,  lease,  receive,  hold  and  enjoy  real 
and  personal  property,  and  to  control  and  dispose  of 
the  same  for  the  public  benefit,  and  the  legislature 
has  recognized  the  right  of  any  municipal  corporation 
to  bid  in  property,  in  default  of  other  bidders,  when 
sold  for  special  assessments.  Laws  1893,  p.  379, 
§  122.  It  would  certainly  be  a  hardship  if,  in  the 
absence  of  other  purchasers,  the  city  was  not  author- 
ized to  bid  up  to  the  extent  of  the  charges  against  the 
property.  The  liens  must  be  foreclosed  by  an  action 
in  court,  and  this  should  not  be  rendered  ineffectual 
in  consequence  of  an  inability  to  sell  the  land,  if  there 
should  be  no  other  bidders. 

Affirmed. 

Anders,  Dunbar  and  Gordon,  JJ.,  concur. 
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[Na  2361.    Decided  December  8,  1806.] 

City  of  New  Whatcom,  Respondent,  v.  Bellingham 
Bay  and  British  Columbia  Railroad  Company, 
Appellant. 

STREET  DCPSOYEMSNTS  —  A88S68MEMT  OP  RAILBOAD  TRACKS. 

A  railroad  track  and  right  of  way  are  liable  to  assessment  for 
benefits  resulting  from  the  construction  of  street  improvements, 
under  Laws  1898,  p.  227,  sees.  1,  2,  which  provide  that  all  prop- 
erty  benefited  by  the  improvement  shall  be  assessed  to  the  extent 
to  its  proportionate  part  of  the  expense. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     Affirmed. 

Newman  &  Howard,  for  appellant. 
T.  E.  Cade,  D.  W.  Freeman,Sind  Kerr  &  McCord,  for 
respondent. 

Per  Curiam. — ^The  facts  presented  in  this  case  are 
similar  to  those  in  the  cases  between  the  city  and  the 
Bellingham  Bay  Improvement  Company,  recently 
decided,  ante  p.  131  with  the  exception  that  the  defend- 
ant  contends  that  a  railroad  track  cannot  be  assessed 
for  benefits  in  making  street  improvements;  and  a 
number  of  authorities  have  been  cited  upon  this  prop- 
osition by  both  parties.  But  the  statute  upon  which 
this  proceeding  was  had  provides,  that  all  property 
benefited  by  the  improvement  shall  be  assessed  to  the 
extent  of  its  proportionate  part  of  the  expense  thereof. 
Laws,  1893,  p.  227,  §§  1  and  2. 

It  is  not  within  our  province  to  say  that  a  railroad 
track  and  right  of  way  cannot  be  benefited  under  any 
circumstances  by  the  construction  of  street  improve- 
ments; and  as  it  may  have  been  benefited  in  this  in- 
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stance  and  the  defendant  did  not  appear  and  object  to 
the  assessment,  we  think  the  judgment  should  be 
affirmed. 


iNo  2358.    Decided  December  8.  1806.] 

The  City  of  New  Whatcom,  Respondent,  v.  Belling- 
HAM  Bay  Improvement  Company,  Appellant 

8TBBET IMPBOVBMSNTB  —  COLLECTION  OF  A8fiB88MBNTB  — OOUMTBBCLAIM. 

In  an  action  by  a  city  to  recover  benefits  for  street  improvements, 
the  defendant  cannot  offset  a  claim  for  materials  famished  the 
contractor  who  had  charge  of  making  the  improvements. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.    AflBrmed. 

Newman  &  Howard,  for  appellant. 
T.  E.  Cade,  D.  W,  Freeman,  and  Kerr  &  McCord,  for 
respondent. 

Per  Curiam, — This  action  is  similar  to  another  case 
between  the  same  parties,  just  decided,  ante,  p.  131 
with  the  exception  that  the  defendant  sought  to  offset 
a  claim  for  lumber  furnished  the  contractors  in  mak- 
ing the  improvements,  and  its  defense  was  stricken 
from  the  answer.  The  contractors  were  not  parties 
to  the  proceeding.  The  warrants  for  the  improvement 
were  outstanding,  and  the  defense  was  not  available 
in  an  action  by  the  city  to  foreclose  the  assessment 
liens. 
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Scott  Krbmer  et  al,  Appellants^  v.  W.  Walton  et  aL,     I  w  139 
Respondents,  Lysandbr  Smith  et  aZ.,  Appellants. 

mechanics'     LIBMB  —  BUILDING     BBBCTBD    BY     LB8SEB  —  LIABIUTY    OF 

LB880B. 

The  owner  of  land  may  be  charged  with  meclianics'  liens, 
through  the  construction  of  a  building  thereon  by  a  lessee,  when 
the  contract  between  landlord  and  tenant,  while  in  effect  a  lease,  at 
the  same  time  is  equivalent  to  a  building  contract,  authorizing  the 
lessee  to  proceed  with  the  construction  as  the  agent  of  the  owner. 

Appeal  from  Superior  Court,  Yakima  County. — 
Hon.  Carroll  B.  Graves,  Judge.    Reversed. 

Frank  H.  Rudkin,  Jones  &  Newman,  and  MacKinnon 
&  Murane,  for  appellants. 

Whitson  &  Parker^  and  D.  H.  Careys  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — A  rehearing  was  granted  in  this  case 
upon  the  petition  of  the  respondents  Ashton  and  the 
Willapa  Improvement  Company,  and  on  the  argu- 
ment it  was  earnestly  contended  that  the  opinion 
heretofore  announced  and  which  is  reported  in  11 
Wash.  120  (39  Pac>  374),  was  erroneous,  mainly  for 
the  reason  that  it  did  not  appear  from  the  record  that 
the  labor  and  material  for  which  the  appellants  were 
awarded  liens,  was  performed  and  furnished  at  the 
instance  of  the  respondent  Ashton,  the  owner  of  the 
lot  on  which  the  building  in  question  was  erected,  or 
by  his  agent,  as  required  by  §  1  of  the  act  of  March 
21,  1893  (Laws  1893,  p.  32);  and,  if  that  be  true,  it  fol- 
lows  of  course  that  the  decision  was  wrong  and  should 
now  be  corrected. 
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It  has  never  been  claimed  by  appellants  that  they 
were  employed  or  requested  by  Mr.  Ashton  in  person 
to  perform  the  labor  or  furnish  the  materials  for 
which  they  seek  to  establish  liens  on  his  premises. 
On  the  contrary,  they  have  always  admitted  that  they 
were  employed  by  Johnson;  but  have  insisted  all 
along  that  Johnson  was  the  agent  of  Ashton  for  the 
purpose  of  establishing  the  liens;  and  the  decision  of 
this  court  turned  upon  the  question  of  agency  between 
Johnson,  the  employer,  and  Ashton,  the  owner. 

Now,  an  agent  is  generally  understood  to  be  a  per- 
son employed  to  do  an  act  or  acts  by  another;  but, 
in  order  that  there  might  be  no  misunderstanding  as 
to  what  the  legislature  meant  by  the  word  "  agent,"  as 
used  in  the  first  section  of  the  lien  act  above  men- 
tioned, they  declare  therein  that  "every  contractor, 
sub-contractor,  architect,  builder  or  person  having 
charge  of  the  construction,  alteration  or  repair  of  any 
property  subject  to  the  lien  as  aforesaid,  shall  be  held 
to  be  the  agent  of  the  owner  for  the  purposes  of  the 
establishment  of  the  lien  created  by  this  acf  It  is 
conceded  that  Mr.  Ashton  was  the  owner  of  the  lot  at 
the  time  the  labor  and  materials  were  furnished  by 
appellants,  and  it  is  not  disputed  that  Johnson  was 
the  builder  and  person  having  charge  of  the  construc- 
tion of  the  building,  nor  that  the  appellants  per- 
formed the  labor  thereon  and  furnished  the  material 
therefor,  mentioned  in  the  respective  lien  claims 
which  appear  in  the  record  herein.  It  therefore  fol- 
lows, as  heretofore  intimated,  that,  if  by  the  terms  of 
the  contract  between  Ashton  and  Johnson  the  build- 
ing when  erected  was  to  be  paid  for  by  the  former 
and  to  become  his  property,  both  the  building  and 
the  lot  on  which  it  was  erected  are  subject  to  the  liens 
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in  favor  of  appellants,  under  the  provisions  of  the 
statute. 

Upon  the  former  consideration  of  this  case,  the 
majority  of  the  court  came  to  the  conclusion  that,  by 
a  fair  construction  of  the  contract  between  Ashton 
and  Johnson,  whether  viewed  as  a  contract  amounting 
to  a  lease,  or  simply  as  a  contract  for  a  lease,  the 
building  was  to  be  erected  and  paid  for  by  Mr.  Ash- 
ton, not  in  cash,  it  is  true,  but  —  which  amounts  to 
the  same  thing — in  rents  to  be  retained  by  Johnson; 
and  upon  a  further  consideration  and  investigation 
we  are  still  of  the  same  opinion.  The  contract  in 
question  must  be  deemed  to  have  been  a  contract  in 
writing  and  was  evidenced  by  the  letter  written  by 
Mr.  Ashton  to  Mr.  Johnson  set  out  in  the  opinion  of 
this  court,  and  a  telegram  from  Johnson  to  Ashton, 
together  with  Ashton's  reply  thereto.  About  a  month 
after  the  letter  was  received  by  Johnson,  he  tele- 
graphed to  Ashton  at  St.  Paul  that  he  had  made  ar- 
rangements for,  or  secured,  his  money  and  was  ready 
to  proceed  with  the  construction  of  the  building.  To 
this  the  respondent  Ashton  replied  "proceed,"  or 
"go-ahead,"  or  words  to  that  effect.  Thereupon 
Johnson  employed  laborers,  contracted  for  material 
and  constructed  a  one-story  brick  building  upon  the 
lot  referred  to  in  Mr.  Ashton's  letter. 

It  was  the  province  and  duty  of  the .  court  to  de- 
termine the  contractual  relations  between  Ashton  and 
Johnson  from  the  contract  itself;  and  hence  this  court 
in  its  opinion,  said,  after  alluding  to  the  testimony  of 
Mr.  Ashton  upon  the  trial  that  he  had  no  knowledge 
of  the  fact  that  Johnson  had  entered  upon  the  erection 
of  the  building  until  after  the  labor  and  materials  for 
which  liens  were  claimed  had  been  furnished,  that 
"  such  testimony     .     .     .     can  have  little  weight  in  de- 
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iermining  the  contract  relations  between  him  and  said 
Johnson;  for  the  reason  that  such  relations  must  be 
determined  by  the  construction  of  the  correspondence 
above  referred  to,  regardless  of  what  may  have  been 
the  intention  of  the  owner."  Of  course,  the  court  did 
not  mean  to  say,  or  to  be  understood  as  saying,  that 
the  intention  of  the  owner  would  not  be  regarded, 
but  simply  that  such  intention  must  be  gathered  from 
the  correspondence  between  the  parties,  and  not  from 
any  intention  not  expressed  therein;  and,  therefore, 
the  apparent  contention  of  coi^nsel  that  this  court 
found  that  Ashton  did  not  know  that  the  building  was 
being  constructed,  and  yet  determined  that  it  was 
erected  at  bis  instance,  is  without  any  substantial 
foundation. 

In  whatever  aspect  this  contract  between  Ashton 
and  Johnson  may  be  viewed,  we  think  it  fairly  appears 
therefrom  that  Johnson  was  authorized  by  Ashton  to 
construct  the  building  for  him  on  the  premises  where 
it  was  erected,  and,  that  being  so,  Johnson  became 
his  agent  in  so  far  at  least  as  to  charge  the  property 
with  liens  and  for  labor  and  material. 

That  a  contract  may  be  in  effect  a  lease  and  at  the 
same  time  a  building  contract,  as  to  mechanics  and 
material  men,  is  clearly  shown  by  the  following  cases : 
Woodward  v.  Leiby,  36  Pa.  St.  437;  Leiby  v.  WUson,  40 
Pa.  St.  63;  Hopper  v.  Childs,  43  Pa.  St.  310;  Fisher  v. 
Rush,  71  Pa.  St.  40. 

We  have  examined  the  cases  cited  and  relied  on  by 
the  respondents,  but  none  of  them  are  directly  appli- 
cable  here,  for  the  reason  that  the  decisions  are  based 
upon  statutes  not  identical,  in  important  particulars, 
with  ours.  % 

Nor  do  we  think  that  the  complaint  failed  to  state 
a  cause  of  action.     It  does  not  state  in  express  words 
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that  Johnson  was  the  agent  of  Ash  ton,  nor  that  he  con- 
structed the  building  at  the  instance  of  Ashton,  but  it 
does  state  facts  from  which  the  law  implies  the  agency 
of  Johnson,  and  that  is  sufficient. 

The  disposition  heretofore  made  of  this  case  will  be 
adhered  to. 

HoYT,  C.  J.,  and  Dunbar,  J.,  concur. 
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Thb  State  of  Washington,  Respondent,  v.  Obokob 
W.  Booos,  Appellant 

APPEAL  —  BBBOR  MOT  OV  SBCORD  —  BaCBEZZLBlCBNT  BT  CITY  TRBABURBB 
—  BLXMEMT8    OF    CRIliB  —  INFORMATION  —  BUFPICIBNCT    OF    BVIDBNCB. 

Alleged  error  of  the  trial  court  in  refusing  to  quash  an  information, 
on  the  ground  that  the  offense  therein  charged  was  a  different  one 
from  that  for  which  the  defendant  had  heen  extradited  from  another 
state,  wiU  not  he  considered  on  appeal  when  there  is  nothing  in  the 
record,  heyond  such  motion,  showing  a  difference  in  the  two  infor- 
mations. 

An  information  charging  a  city  treasurer  with  making  a  profit 
<mt  of  public  funds  intrusted  to  him  for  safe  keeping  by  receiving 
and  accepting  interest  thereon  from  a  ceftain  bank,  sufiiciently 
charges  a  crime  under  $57,  Penal  Code,  which  forbids  public  officers 
from  using,  in  any  manner  not  authorized  by  law,  any  portion  of  the 
money  intrusted  to  them  for  safe  keeping,  in  order  to  make  a  profit 
oat  of  the  same. 

In  a  prosecution  against  an  officer  for  making  a  profit  out  of  pub- 
lic funds  intrusted  to  his  safe  keeping,  a  verdict  of  guilty  is  war- 
ranted when  it  appears  that  he  was  treasurer  of  a  certain  city ;  that 
the  money  of  the  city  was  in  his  control ;  that  he  deposited  the 
same  wiih  a  certain  hank,  which  gave  defendant  credit  for  in- 
terest on  the  city's  money;  that  defendant  had  an  individual 
account  at  the  bank,  to  which  credit  for  interest  on  the  city's  money 
was  transferred  by  direction  of  the  bank  president ;  and  that  de- 
fendant checked  against  said  individual  account  to  the  amount  of 
bis  deposit  and  of  such  interest  credited  to  him,  although  he  may 
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have  testified  to  his  having  no  knowledge  of  the  fact  that  such  in- 
terest was  being  credited  on  his  account,  there  being,  however,  cir- 
cumstances tending  to  show  knowledge  on  his  part,  such  as  a  rapid 
increase  of  deposits  soon  after  interest  began  to  be  credited  and  a 
corresponding  increase  in  defendant's  overdrafts  on  the  bank  in 
proportion  as  the  interest  deposits  increased. 

The  fact  that  public  moneys  are  deposited  by  a  city  treasurer  in 
bank  with  no  intent  of  making  a  profit  out  of  them,  will  not  ex- 
cuse such  ofiSicer  from  penal  liability,  if  he  thereafter  knowingly 
receives  and  appropriates  to  his  own  use  the  interest  allowed  on 
such  deposits  of  public  moneys. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Emmett  N.  Parker,  Judge.     Affirmed. 

Fremont  Campbell,  and  Taylor,  Dennis  &  Luse,  for 
appellant. 

B.  W.  Coiner,  Prosecuting  Attorney,  and  Lewis  P. 
Shackleford,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  appellant  was  indicted  for  the 
violation  of  §67  of  the  Penal  Code.  The  essential 
part  of  the  indictment  was  as  follows: 

''And  of  such  moneys  of  said  city  so  in  his  pos- 
session and  under  his  control  and  entrusted  to  him 
for  safe  keeping  ad  aforesaid,  he,  the  said  George  W. 
Boggs  did  then  and  there  unlawfully,  feloniously  and 
in  a  manner  unauthorized  by  law  use  the  amount  of 
thirty  thousand  dollars  thereof  in  order  to  make  a 
profit  out  of  the  same  and  for  a  purpose  not  then  and 
there  authorized  by  law;  and  did  then  and  there  make 
a  profit  out  of  the  same  by  then  and  there  receiving 
and  accepting  interest  thereon  from  the  Tacoma  Trust 
&  Savings  Bank,"  etc. 

Upon  the  closing  of  the  state's  testimony  a  motion 
was  made  to  instruct  the  jury  to  bring  in  a  verdict 
of  not  guilty,  upon  the  ground  that  the  testimony 
offered  by  the  state  was  not  sufficient  to  sustain  a  ver- 
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diet,  and  for  other  reasons  of  similar  import.  The 
motion  was  overruled;  testimony  was  introduced  by 
the  defense,  and  the  jury  was  charged  by  the  court 
and  returned  a  verdict  of  guilty.  Upon  this  verdict 
the  judgment  of  the  court  was  entered,  to  the  effect 
that  the  defendant  should  be  imprisoned  in  the  peni- 
tentiary at  hard  labor  for  six  years. 

A  statement  is  made  in  the  brief  of  appellant  that  the 
defendant  was  extradited  from  the  state  of  Oregon 
upon  a  warrant  issued  upon  a  complaint  which  was 
not  substantially  the  complaint  upon  which  the  de- 
fendant was  tried,  and  motion  was  made  by  the  defend- 
ant to  quash  the  information  upon  the  ground  that 
the  offense  therein  charged  was  a  different  offense  from 
that  for  which  he  was  extradited  from  the  state  of 
Oregon;  that  he  was  not  being  tried  for  the  offense  for 
which  he  was  extradited,  and  that  he  had  not  been  held 
or  arrested  upon  the  charge  or  for  the  offense  named 
or  set  out  in  the  information  and  was  not  extradited 
for  said  offense.  This  motion  was  overruled  and  ex- 
ceptions taken,  and  the  allegation  that  the  court  erred 
in  overruling  this  motion  is  argued  quite  extensively 
by  the  appellant  in  his  brief.  The  record,  however, 
fails  to  disclose  that  this  question  is  properly  before 
this  court.  It  shows  that  the  motion  was  made,  as 
alleged  by  the  appellant,  and  overruled  by  the  court; 
but  there  is  nothing  in  the  record  from  which  this 
court  can  determine  that  the  defendant  was  not  being 
tried  for  the  offense  for  which  he  was  extradited,  and 
that  the  offense  charged  in  the  new  complaint  was  in 
any  way  different  from  the  offense  charged  in  the  com- 
plaint upon  which  he  was  extradited.  So  that  this 
court  does  not  feel  called  upon  to  decide  any  questions 
that  are  not  raised  by  the  record. 

It  is  alleged  in  appellant's  brief  that  a  demurrer  was 
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interposed  to  the  information  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  public  of- 
fense, and  that  it  did  not  comply  with  the  require- 
ments and  constitution  of  the  state  of  Washington  or 
the  constitution  of  the  United  States,  and  was  not 
in  accordance  with  the  provisions  of  the  statutes  made 
and  provided.  We  think  the  record  is  not  correctly 
stated.  The  demurrer  as  shown  by  the  record  was  as 
follows: 

''Comes  now  the  defendant  George  W.  Boggs  and 
demurs  to  the  information  filed  in  the  above  men- 
tioned case  on  the  following  grounds,  to-wit,  first,  that 
the  said  information  does  not  state  facts  sufficient  to 
constitute  any  crime  under  the  laws  of  the  state  of 
Washington;  that  said  information  does  not  state  facts 
sufficient  to  constitute  any  crime." 

This  demurrer  was  overruled,  and  we  think  very 
properly.  The  sufficiency  of  this  indictment  and  the 
legality  of  the  statute  under  which  it  is  drawn  were 
passed  upon  in  the  case  of  jS^^a^  v,  Krug,  12  Wash. 
288  (41  Pac.  126),  and  we  think  that  it  is  not  neces- 
sary to  enter  into  a  discussion  again  of  the  propositions 
discussed  in  that  case.  It  is  contended,  however,  by 
the  appellant  that  this  indictment  is  distinguished 
from  the  one  in  the  Krug  case  by  the  fact  that  this 
indictment  goes  further  and  states  the  manner  in 
which  the  profit  was  made,  by  saying  that  the  defend- 
ant did  then  and  there  make  a  profit  out  of  the  same 
by  then  and  there  accepting  and  receiving  interest 
thereon;  that  these  last  words  are  a  limitation  of  the 
general  words  preceding;  that  the  first  being  the  gen- 
eral statement  that  the  crime  has  been  committed,  the 
latter  states  the  precise  act  which  constitutes  the  of- 
fense, and  unless  the  particular  facts  constitute  a 
crime,  then  no  crime  is  charged  by  the  information. 
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We  do  not  think  there  is  anything  in  this  contention. 
It  might  be  that  with  this  specific  charge,  if  the  specific 
charge  had  not  been  proven,  the  case  would  have 
failed;  but  if  the  crime  was  proven  at  all,  it  was  proven 
by  testimony  tending  to  show  the  particular  facts 
charged.  In  fact,  that  was  the  theory  upon  which 
the  case  was  tried,  and  the  instruction  of  the  court 
to  the  jury  was  to  that  effect.  On  this  point  the  latter 
part  of  instruction  No.  4  was  as  follows: 

"And  even  though  you  might  believe  that  he  unlaw- 
fully used  the  city  money  in  order  to  make  a  profit 
out  of  the  same  at  any  other  time  than  that  charged, 
you  should  find  him  not  guilty  unless  you  are  satisfied 
from  the  evidence  of  his  guilt  of  the  particular  charge 
in  this  case.'' 

It  is  contended  by  the  appellant  that  the  statute 
does  not  contemplate  this  kind  of  a  case;  that  the  re- 
ceiving of  interest  by  the  treasurer  was  not  in  the 
mind  of  the  legislature  at  the  time  of  the  enactment 
of  the  statute;  that  it  is  a  matter  of  common  knowl- 
edge that  treasurers  have  been  commonly  and  usually 
depositing  money  in  their  hands  in  the  banks  and  re- 
ceiving a  bonus  for  the  same;  that  if  the  legislature 
had  intended  to  stop  this  practice  they  would  have 
passed  a  law  in  express  terms  forbidding  such  practice. 
It  is  argued  that,  as  the  practice  was  so  wide-spread 
and  almost  universal,  the  members  of  the  legislature 
must  have  known  of  it,  and  it  must  be  presumed  that, 
if  they  had  intended  to  make  such  practice  unlawful, 
they  would  not  have  left  the  matter  by  passing  a  law 
in  general  terms  which  might  or  might  not  cover  the 
crime,  but  would  have  passed  a  statute  in  express 
terms  forbidding  such  practice.  The  statute  in  ques- 
tion, it  seems  to  us,  will  not  bear  any  such  loose  inter- 
pretation, for  while  in  one  sense  it  is  comprehensive, 
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yet  at  the  same  time  it  is  definite  enough.     It  is  as 
follows: 

"If  any  state,  county,  township,  city,  town,  village 
or  other  officer  elected  or  appointed  under  the  consti- 
tution or  laws  of  this  state,  court  commissioner,  or  any 
officer  of  any  court,  or  any  clerk,  agent,  servant  or  em- 
ployee of  any  such  officer  shall,  in  any  manner  not 
authorized  by  law,  use  any  portion  of  the  money  in- 
trusted  to  him  for  safe  keeping,  in  order  to  make  a 
profit  out  of  the  same,  or  shall  U9^  the  same  for  any 
purpose  not  authorized  by  law,  he  shall  be  deemed 
guilty  of  a  felony,"  etc. 

It  would  be  impracticable  and  impossible  for  the 
statute  to  specify  all  the  particular  uses  of  public 
moneys  which  would  fall  within  the  scope  of  the  act, 
and  all  of  the  specific  methods  which  are  not  author- 
ized by  law;  but  it  is  enough,  if  the  indictment  shows 
that  the  officer  in  any  manner  not  authorized  by  law 
uses  the  money  to  make  a  profit  out  of  the  same,  or 
for  any  purpose  not  authorized  by  law.  It  evidently 
was  the  intention  of  the  laW  makers  that  the  officer 
should  receive  his  compensation  through  the  medium 
of  the  salary  provided,  and  that  he  should  not  be  al- 
lowed in  any  way  to  speculate  with  the  money  in- 
trusted to  his  care,  or  use  it  in  any  way  directly  or 
indirectly  for  the  purpose  of  making  a  profit  out  of 
it.  An  extract  from  the  opinion  in  State  v,  Krug,  supra^ 
is  cited  and  relied  upon  by  the  appellant,  but  an  ex- 
amination of  that  case  and  of  the  circumstances  under 
which  the  language  was  used  and  of  the  question  un- 
der discussion  at  the  time,  shows  that  it  has  no  rele- 
vancy whatever  to  the  question  at  issue. 

The  record  in  this  case  is  exceedingly  voluminous, 
but  we  have  investigated  it  from  beginning  to  end. 
Exceptions  to  the  introduction  of  testimony  were  in- 
terposed at  every  step,  and  if  such  exceptions  had 
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been  sustained  by  the  court  there  would  have  been  no 
trial  at  all.  The  objections  to  the  admission  of  the 
testimony,  that  are  set  forth  in  the  appellant's  brief  as 
ground  of  error,  we  have  examined  thoroughly  in 
connection  with  the  whole  record,  and  are  of  the 
opinion  that  no  error  was  committed  by  the  court  in 
the  admission  of  any  of  the  testimony. 

The  question,  however,  which  we  regard  as  the  piv- 
otal question  in  the  case,  and  the  one  which  has  given 
the  court  more  trouble  than  all  the  others,  is  whether, 
conceding  the  legality  of  the  testimony  offered,  it  was 
sufficient  as  a  question  of  law  to  sustain  the  verdict. 
If  this  case  should  be  reversed  at  all  it  should  be  re- 
versed on  the  ground  that  the  court  refused  to  instruct 
the  jury  to  bring  in  a  verdict  of  not  guilty  for  the  rea- 
son that  the  testimony  offered  was  not  sufficient  to 
sustain  the  verdict.  It  was  proven  by  the  state  that 
the  defendant  was  the  treasurer  of  the  city  of  Tacoma; 
that  the  money  of  the  city  was  in  his  control;  that  he 
deposited  the  same  with  the  bank  mentioned  in  the 
indictment;  that  while  it  was  so  deposited  the  defend- 
ant was  given  credit  for  interest  on  the  city's  money; 
that  during  said  time  the  defendant  had  an  individual 
account  with  the  said  bank;  that  the  credit  for  inter- 
est was  transferred  to  defendant's  credit  on  his  in- 
dividual account,  and  that  he  checked  against  said 
account  to  the  amount  of  his  deposit  and  of  the  further 
interest  credited. 

The  principal  contention  of  the  appellant  is  that 
this  was  not  legal  proof  against  him;  that  it  was  not 
shown  that  this  credit  was  given  with  the  consent  of 
the  defendant,  or  that  he  ever  knew  that  such  credit 
was  given  him;  that  there  is  no  evidence  of  the  vital 
fact  that  the  money  was  paid  to  him  as  interest  on 
city  deposits,  or  that  he  received  it  as  such;  that  the 
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debit  slips  and  the  credit  slips  were  made  upon  the 
instructions  of  the  bank's  president,  and  that  such 
action  was  in  no  way  brought  to  the  knowledge  of  the 
defendant.  It  is  true  that  the  entry  upon  the  bank's 
books  of  a  credit  to  the  defendant  for  interest  on  city 
money  would  not  bind  the  defendant  or  prove  him 
guilty  of  the  crime,  if  it  stopped  there;  but  the  evi- 
dence shows  that  this  money  actually  came  into  the 
possession  of  the  defendant;  that  he  appropriated  it 
and  received  the  benefit  of  this  credit  by  drawing 
checks  against  it,  which  were  paid. 

It  is  claimed  by  the  appellant  that  over-drafts  were 
allowed  him,  and  that  he  had  no  knowledge  of  his 
accounts  with  the  bank,  and  that,  therefore,  he  can- 
not be  presumed  to  have  known  that  these  credits 
had  been  extended  to  him.  It  is  not  always  neces- 
sary to  prove  a  criminal  intent  by  some  direct  or 
positive  act.  The  intent  may  be  proven  by  circum- 
stances. For  example,  it  was  the  old  theory  of  the 
law  that  if  recently  stolen  property  was  found  in  the 
possession  of  a  person  and  no  explanation  thereof 
made,  such  possession  would  be  conclusive  evidence 
of  guilt,  although  there  was  nothing  connecting  the 
person  with  the  larceny  excepting  the  possession;  and 
under  the  modern  authorities,  and  under  all  author- 
ity, the  possession  of  recently  stolen  property  is  a  cir- 
cumstance which  the  jury  have  a  right  to  consider  in 
arriving  at  a  conclusion  as  to  the  guilt  or  innocence 
of  the  defendant.  And  it  seems  to  us,  that  the  appro- 
priation by  this  defendant  of  the  moneys  which  were 
credited  to  him  by  the  bank  is  a  circumstance  which 
the  jury  had  a  right  to  consider,  in  determining 
whether  or  not  as  a  matter  of  fact  he  did  know  that 
this  money  was  placed  to  his  credit  and  that  it  was 
placed  to  his  credit  as  interest  on  the  money  of  the 
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city.  We  think  that  knowledge  on  the  part  of  the  de- 
fendant was  at  least  a  legitimate  deduction  from  the 
circumstances  proven;  whether  it  would  be  of  suffi- 
cient weight  to  satisfy  the  mind  of  a  juror  is  another 
proposition.  But  these  circumstances,  of  the  interest 
having  been  placed  to  his  credit,  and  his  having  ap- 
propriated that  interest  by  drawing  checks  against  it, 
connected  with  other  circumstances  in  the  case,  to  wit, 
that  about  the  time  the  interest  was  credited  to  the 
treasurer  the  deposits  in  that  bank  began  to  rapidly 
increase;  that  the  overdraft  grew  higher  in  proportion 
as  the  interest  deposits  increased;  that  it  was  the  cus- 
tom of  the  bank  to  allow  interest  on  deposits  of  over 
$100,000,  and  many  other  little  circumstances  which 
are  developed  by  the  record,  convince  us  that  there 
was  sufficient  prima  facie  proof  of  the  appropriation 
of  this  money  knowingly  by  the  defendant  to  sustain 
the  verdict.  The  testimony  further  shows  that  so  far 
as  the  overdraft  is  concerned,  if  there  had  been  an 
overdraft  to  any  extent,  the  defendant  would  have  been 
notified  by  the  bank.  The  jury  was  warranted  in 
coming,  to  the  conclusion  that  it  was  unreasonable 
that  a  man  of  ordinary  business  capacity  would  have 
a  long  transaction  with  a  bank,  without  knowing 
something  about  his  financial  standing  or  something 
about  the  state  of  his  accounts.  It  is  true  that  the  de- 
fendant, when  he  came  to  testify,  stated  that  he  never 
had  any  knowledge  that  this  money  had  been  de- 
posited to  his  credit,  but  the  jury  evidently  did  not 
believe  him.  They  did  not  think  it  was  reasonable 
that  he  should  do  a  large  volume  of  business  with  the 
bank  without  having  a  pass  book  or  without  having 
any  statement  of  his  account  from  the  bank  from  the 
time  that  he  opened  his  account  until  the  closing  of 
the  bank.     The  following  excerpt  from  the  defendant's 
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testimony,  it  seems  to  us,  justifies  the  conclusion 
reached  by  the  jury.  After  testifying  that  he  had  a 
general  account,  and  that  he  deposited  money  there  : 

"  Qv^stion.  What  did  you  take  as  an  evidence  that 
you  deposited  money  there?  Answer,  I  didn't  take 
anything. 

''  Q.  You  did  not  take  any  duplicate  deposit  slips? 
A.  Well,  sometimes  I  did  and  sometimes  I  just  went 
and  laid  the  money  down  and  walked  out. 

"  Q.  Said  nothing  ?     A.  Said  nothing. 

**Q.  Never  had  a  bank  book  ?     A.  No,  sir. 

"  Q.  You  had  as  to  the  city's  deposit,  hadn't  you  ? 
A.  Yes,  sir. 

"  Q.  But  not  as  to  your  individual  deposit  ?  A.  No, 
sir. 

"Q.  Were  you  ever  notified  as  to  the  condition  of 
the  balance  of  your  personal  account  ?     A.  No,  sir. " 

He  further  testified  in  substance  that  he  paid  no  at- 
tention to  his  account;  that  he  knew  nothing  about 
his  standing  with  the  bank,  and  did  not  know  that  he 
had  been  credited  with  this  interest  account  until  the 
commencement  of  this  action  or  the  service  of  the  in- 
dictment upon  him,  which  was  something  over  two 
years  after  the  crediting  of  the  interest  account  to  his 
individual  account;  that  during  all  that  time  he  had 
no  statement  of  his  account  and  knew  nothing  about 
whether  he  owed  the  bank  or  the  bank  owed  him. 
The  jury  were  justified  in  concluding  from  all  the  cir- 
cumstances that  the  defendant  did  have  knowledge  of 
this  credit,  and  that  his  claim  of  ignorance  was  an  un- 
reasonable one  and  not  justified  by  the  circumstances. 
He  testifies,  on  page  408  of  the  record,  that  when 
the  city  had  concluded  that  it  would  demand  interest 
from  the  banks,  he  went  to  the  president  of  this  bank 
and  notified  him  of  the  same;  that  Mr.  Allen,  the 
president  of  the  bank,  said  that  he  did  not  want  to 


STATE  V.  BOGGS.  153 


Dec.  18%.]         Opinion  of  the  Court — Dukbar,  J. 

pay  it,  but  he  guessed  he  would  have  to;  that  when  he 
had  such  conversation  with  Allen,  Allen  never  men- 
tioned the  fact  that  he  was  already  paying  interest  on 
the  city  money  to  the  defendant,  but  that  he  grumbled 
and  protested  against  paying  the  city  interest.  It  is 
not  at  all  likely  that,  if  Allen,  the  president  of  the  bank, 
had  been  in  the  habit — as  the  record  conclusively 
shows  he  had  — of  crediting  the  defendant  on  his  in- 
dividual account  with  the  interest  due  the  city  or  in- 
terest on  the  city  money,  he  would  not  have  mentioned 
this  fact  to  the  defendant,  when  he  was  notified  that 
be  would  thereafter  be  called  upon  to  pay  the  city  in- 
terest on  the  money  which  was  deposited  in  his  bank, 
or  that  he  would  have  contented  himself  with  grum- 
bling and  finally  saying  that  he  did  not  want  to  pay 
it,  but  guessed  he  would  have  to.  This  statement  is 
not  consistent  with  the  actions  of  business  men. 

Some  objections  are  made  to  instructions  No.  3,  5 
and  9.  The  objection  to  No.  3  is  substantially  an  ob- 
jection to  the  sufficiency  of  the  indictment,  because  it 
is  objected  that  the  court  did  not  instruct  the  jury 
sufficiently  as  to  what  particular  use  of  the  money  was 
not  authorized  by  law.  What  we  have  said  in  regard 
to  the  sufficiency  of  the  indictment  will  apply  to  the 
objection  in  regard  to  this  instruction.  No  reasons 
are  given  for  the  exception  to  instruction  No.  5,  and 
we  are  unable  to  see  in  what  respect  it  is  faulty.  In- 
struction No.  9  was  as  follows : 

''Gentlemen,  should  you  find  from  the  evidence 
that  the  defendant  did  not  cause  to  be  made  any 
credits  of  interest  on  his  individual  account  for  the 
use  of  city  money  in  the  bank  subject  to  his  check 
and  control  as  city  treasurer  upon  the  books  of  the 
bank  or  agreed  thereto,  at  or  prior  to  the  time  such 
credits  may  have  been  made,  if  you  find  any  such  were 
made,  that  fact  of  itself  would  not  excuse  him  pro- 
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vided  you'  are  satisfied  beyond  a  reasonable  doubt  that 
he  thereafter,  and  at  the  times  charged,  accepted  the 
benefit  of  such  credits  knowing  they  were  made  by 
the  officers  of  the  bank  for  the  purpose  of  allowing 
him  interest  for  his  individual  account  for  the  use  of 
such  city  money  on  deposit  in  the  bank  so  subject  to 
his  check  and  control  as  such  city  treasurer.'* 

We  think  this  instruction  correctly  states  the  law, 
and  to  hold  this  instruction  bad  would  be  to  hold  that, 
if  a  deposit  were  made  in  good  faith,  no  conspiracy 
could  afterwards  be  entered  into  between  the  bank  and 
the  depositor.  The  appropriation  under  this  statute 
occurs  at  any  time  that  the  officer  knowingly  accepts 
the  interest  on  the  money.  If  the  interest  had  been 
placed  to  his  credit  without  his  knowledge,  as  a  mat- 
ter of  course  he  would  not  be  guilty  of  any  crime,  if 
he  had  accepted  and  appropriated  that  money  with- 
out knowing  that  it  was  money  which  was  paid  for 
the  use  of  the  city  money.  But  the  instant  that  he 
does  accept  it  with  the  knowledge  of  what  money  it  is, 
the  crime  is  committed,  no  matter  when  the  money 
was  deposited  or  when  the  credit  was  made. 

Considering  tKe  whole  record,  we  are  not  able  to  say 
that  any  prejudicial  error  has  been  committed,  and 
the  judgment  will  therefore  be  affirmed. 

Scott,  Anders  and  Gordon,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 
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E.  W.  Dooly,  Appellanty  v.  The  Hanover  Firb  In-  eio  mj 

8URANCE  Company  of  New  York,  Respondent 

FIRE  IN8USANCB  —  CONDITIONS  OF  POLICY  A8  TO  OWNERSHIP  —  WAIVER. 

A  condition  in  a  policy  of  fire  insurance  that  the  policy  should 
be  void,  "  if  the  interest  of  the  insured  in  the  property  covered  by 
said  policy  be  other  than  unconditional  or  sole  ownership,  or  if  the 
subject  of  insurance  be  a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple,"  will  not  prevent  a  recovery  by  the  insured  for 
a  loss,  although  not  the  owner  of  a  fee  simple  title,  when  the  appli- 
cation for  the  poHcy  was  an  oral  one,  and  no  questions  were  asked 
and  answered  concerning  the  title  nor  any  intentional  misrepre- 
sentation in  regard  thereto  made  by  the  insured. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
Carroll  B.  Graves,  Judge.    'Reversed. 

H.  J.  Snively,  and  Fred  Miller,  for  appellant. 
Reavis  &  Englehart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  was  brought  in  the  supe- 
rior court  of  Yakima  county  by  the  plaintiff  (appellant 
herein)  to  recover  from  the  respondent  upon  an  insur- 
ance policy.  The  policy  was  issued  on  the  12th  day 
of  June,  1895,  in  consideration  of  the  payment  by  the 
plaintiff  to  the  defendant  of  the  premium  of  $88.80, 
the  amount  of  the  policy  being  $1,000  upon  building, 
$200  upon  furniture  and  fixtures,  and  $1,000  upon 
stock  of  wines,  liquors  and  cigars.  The  lot  upon 
which  the  property  insured  was  situated  was  held  by 
plaintiff  under  a  contract  of  purchase  with  one  Walter 
N.  Granger,  a  trustee.  The  plaintiff  testified  that  at 
the  time  of  the  issue  of  the  policy  he  had  paid  the 
purchase  price  in  full  and  was  entitled  to  a  deed  there- 
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for.  The  building  was  burned  and  a  certain  amount 
of  fixtures  and  stock  of  wines,  liquors,  etc.,  destroyed. 
No  adjustment  could  be  made,  and  suit  was  brought 
to  recover  the  amount  of  the  policy. 

The  defense  in  this  action,  so  far  as  it  is  necessary 
to  discuss  it  here,  was  based  upon  a  condition  in  the 
policy  which  was  as  follows: 

"This  entire  policy  unless  otherwise  provided  by 
agreement  endorsed  hereon  or  added  hereto,  shall  be 
void,  if  the  interest  of  the  insured  in  the  property 
covered  by  said  policy  be  other  than  unconditional  or 
sole  ownership,  or  if  the  subject  of  insurance  be  a 
building  on  ground  not  owned  by  the  insured  in  fee 
simple,  or  if  the  subject  of  insurance  be  personal  prop- 
erty and  be  or  become  incumbered  by  chattel  mort- 
gages." 

This  provision  of  the  •policy  was  especially  pleaded, 
and  upon  the  close  of  plaintiff's  testimony,  on  motion 
of  the  defendant  the  case  was  taken  from  the  jury  and 
dismissed  at  plaintiff's  cost.  No  written  application 
was  made  for  this  policy,  and  the  undisputed  testi- 
mony is  that  no  questions  were  asked  the  insured 
concerning  the  title  to  the  land.  It  also  developed  in 
the  trial  of  this  cause  that  there  was  a  mortgage  upon 
certain  of  the  goods,  but  the  testimony  of  the  plaintiff 
was  to  the  effect  that  he  made  this  known  to  the  agent 
of  the  insurer.     The  testimony  was  as  follows: 

"  Qvsation:  What  did  you  say  about  this  mortgage? 
Answer:  He  wanted  to  know  whether  the  property  was 
encumbered,  and  I  said  it  was,  and  he  wanted  to  know 
for  how  much,  and  I  told  him  I  couldn't  tell  without 
looking  it  up;  there  was  a  mortgage  on  the  Zillah 
property  and  a  mortgage  on  the  North  Yakima  prop- 
erty to  satisfy  a  debt  of  Rothchild  Brothers. 

"Q.  Did  he  ask  you  anything  about  the  ownership 
of  the  property?     A.  No,  sir. 
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"Q.  Did  you  make  any  statement  whatsoever  about 
the  ownership  of  the  property?     A.  No,  sir. 

Further  on  in  direct  examination,  after  being  re- 
called, the  following  appears: 

** Question:  Who  was  the  owner  of  this  property  that 
was  destroyed?    Answer:  I  was. 

"Q.  Both  the  real  property  and  the  personal  prop- 
erty?    A.  Yes,  sir. 

"Q.  And  the  buildings?    A.  Yes,  sir. 

''Q.  Now,  I  want  to  ask  this  question,  I  am  not  sure 
that  I  covered  it  entirely:  Did  you  make  any  state- 
ment to  Mr.  Leeper,  that  is  the  agent;  I  believe  I  asked 
you  whether  he  asked  you  any  questions  about  the 
title?    A.  Yes,  sir. 

"Q.  And  his  answer  was  (no).  Did  you  make  any 
statement  to  him  about  the  title?    A.  No,  sir. 

"Q.  None  whatever?  A.  No  more  than  I  told  him 
there  was  a  mortgage  upon  the  property. 

"Q.  Did  you  make  any  statement  except  about  this 
mortgage  on  the  property,  this  mortgage  to  Rothchild 
Brothers?    A.  That  is  all. 

There  having  been  no  written  application  in  which 
questions  were  asked  and  answered  concerning  the 
status  of  the  property,  we  think,  under  the  authorities 
and  as  a  question  of  right,  that  this  condition  which 
is  injected  into  the  policy,  among  numerous  other 
conditions  more  or  less  technical  and  hard  to  under- 
stand by  the  ordinary  mind,  ought  not  to  prevent  a 
recovery,  in  the  absence  of  any  misrepresentation  on 
the  part  of  the  insured.  The  insured,  as  a  matter  of 
fact,  ordinarily  knows  nothing  about  the  policy  until 
it  is  made  out  and  returned  to  him  after  the  paymento 
for  the  same  have  been  made  to  the  agent  at  the  time^ 
the  contract  was  made,  and  the  insurer,  having  failed 
to  obtain  this  information,  must  be  held  to  have  done 
so  at  its  peril. 

Even  where  an  application  has  been  made,  which 
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is  the  instrument  to  which  the  insured's  attention  is 
especially  called  and  upon  which  he  relies,  it  is  held 
that  where  the  language  of  the  questions  contained  in 
the  application  calls  for  answers,  which  may  be  to 
some  extent  a  matter  of  opinion,  if  the  insured  answers 
in  good  faith,  he  will  be  excused  though  he  does  not 
give  the  desired  answer.     May,  Insurance,  §  166. 

The  ordinary  layman  is  not  presumed  to  know  what 
a  fee  simple  title  is,  and,  in  the  absence  of  any  ques- 
tions which  would  tend  to  enlighten  him  as  to  the 
true  definition  of  that  phrase,  he  might  very  well  con- 
clude that  he  was  the  owner  in  fee  simple,  if  he  was 
the  owner  and  in  possession  and  had  such  title  to  the 
property  as  is  testified  to  by  the  assured  in  this  case. 
Much  more  liberally  ought  the  language  to  be  con- 
strued when  it  is  found  in  the  policy  alone  and  not  in 
an  application  to  which  the  assured  is  directly  a  party. 

"  The  issuing  of  a  policy,"  says  Mr.  May  in  the  sec- 
tion above  referred  to,  "  on  an  application  which  with- 
out fraud  contains  no  answer  to  certain  questions  is  a 
waiver  of  answer  to  those  questions,  even  though  in 
answer  to  another  question  the  insured  may  have  said 
there  were  ^no  other  circumstances  affecting  the  risk:' 
and  to  avoid  the  policy  in  such  cases  the  insurers 
must  prove  untrue  statements  other  than  those  in- 
quired about." 

The  rule  as  announced  by  Wood  on  Insurance,  §  212, 
is  as  follows: 

"When  no  inquiries  are  made,  the  intention  of  the 
insured  becomes  material,  and  in  order  to  avoid  the 
policy,  they  must  find,  not  only  that  the  matter  wcu 
material,  but  also  that  it  was  intentionally  fraudulently 
concealed.'^ 

And  in  Insurance  Company  of  North  America  v.  Bach- 
ler,  44  Neb.  549  (62  N.  W.  911),  it  was  held  that: 
''  Where  the  insured  was  not  questioned  as  to  en- 
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cumbrances  on  his  property,  and  did  not  intentionally 
conceal  the  facts,  the  existence  of  a  mortgage  thereon 
did  not  invalidate  the  policy," 

following  Van  Kirk  v.  Citizens'  Ins.  Co.,  79  Wis.  627 
(48  N.  W.  798). 

The  court  in  that  case  found  that  the  existence  of 
the  mortgage  on  the  property  was  a  fact  material  to 
the  risk,  but  that,  no  inquiries  having  been  made  by 
the  agent  of  the  insurance  company  as  to  the  condi- 
tion of  the  title  to  the  property,  and  the  insured  hav- 
ing said  nothing  about  the  existence  of  the  mortgage 
for  the  reason  that  he  did  not  know  that  it  was  his 
duty  to  disclose  the  existence  of  the  mortgage,  it  was 
not,  under  the  circumstances,  a  representation  that 
the  insured  property  was  free  from  the  mortgage. 

In  O'Brien  v.  Ohio  Ins.  Co.,  52  Mich.  131  (17  N.  W. 
726),  it  was  held  that: 

"Where  insurance  is  applied  for  orally,  and  the 
applicant  is  unaware  of  any  provision  in  the  policy 
regarding  incumbrances,  and  is  not  guilty  of  any  mis- 
leading conduct,  his  bare  silence  cannot  be  deemed  a 
misrepresentation;  and  if  the  agent  in  such  a  case  did 
not  read  the  policy  to  the  applicant,  or  call  his  atten- 
tion to  the  clause  relating  to  incumbrances,  the  exist- 
ence of  a  mortgage  would  be  no  impediment  to  a 
recovery  from  the  insurance  company." 

"  If  an  insurer,"  said  the  court,  "is  apparently  in- 
different whether  a  property  is  unincumbered,  and  is 
content  to  insure  without  in  any  way  suggesting  an 
interest  in  the  question,  the  bare  silence  of  the  appli- 
cant upon  it  cannot  be  deemed  a  misrepresentation." 

In  Clark  v.  Manufacturers'  Insurance  Co,,  8  How. 
235,  after  giving  the  general  rule  concerning  the  an- 
swering of  questions,  the  court  says: 

"  But  the  {relation  of  the  parties  seems  entirely 
changed,  if  the  insurer  asks  no  information  and  the 
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insured  makes  no  representations.  That  is  the  chief 
novelty  in  this  question,  as  hypothetically  stated  in 
the  bill  of  exceptions.  We  think  that  the  governing 
test  on  it  must  be  this, — it  must  be  presumed  that  the 
insurer  has  in  person  or  by  agent  in  such  a  case  obtained 
all  the  information  desired  as  to  the  premises  insured, 
or  ventures  to  take  the  risk  without  it,  and  that  the 
insured  being  asked  nothing,  has  a  right  to  presume 
that  nothing  on  the  risk  is  desired  from  him." 

And  further  on  the  court  says: 

'^  But  when  representations  are  not  asked  or  given, 
and  with  only  this  general  knowledge  the  insurer 
chooses  to  assume  the  risk,  he  must  in  point  of  law  be 
deemed  to  do  it  at  his  peril.  '  With  this  knowledge, 
and  without  asking  a  question,  the  defendant  under- 
wrote; and  by  so  doing  he  took  the  knowledge  of  the 
state  of  the  place  upon  himself,'  etc." 

Citing  1  Marshall  on  Insurance,  481,  482;  Carter  v, 
Boehm,  3  Burr.  1905,  and  a  distinction  is  made  be- 
tween cases  of  fire  insurance  and  of  marine  insurance, 
because  in  the  case  of  fire  insurance  the  subject  in- 
sured is  usually  situated  on  land  and  nearer,  so  as  to 
be  examined  more  easily  by  the  company  or  its  agents, 
and  the  circumstances  connected  with  it  are  more 
uniform  and  better  known  to  all.  To  sustain  this  is 
cited  Jolly's  Admr'a.  v.  Society,  1  Har.  <fe  Gill,  295 
(18  Am.  Dec.  288);  Burritt  v.  Saratoga  M,  F.  Ins  Co., 
5  Hill,  192  (40  Am.  Dec.  345). 

The  same  doctrine  was  announced  in  Wash.  Mills 
Emery  Mfg.  Co.  v.  Weymouth  and  Braintree  Mutual  Fire 
Ins.  Co.,  135  Mass.  503,  where  the  court  in  the  course 
of  its  argument  said: 

'*  The  plaintiff  made  no  misrepresentations  and  no 
concealment  as  to  its  title.  The  policy  is  upon  the 
buildings.  The  defendant  saw  fit  to  issue  this  policy 
without  any  specific  inquiries  of  the  plaintiff  as  to  the 
title  to  the  lan^,  and  without  any  representations  by 
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the  plaintiff  upon  this  point.  It  was  its  own  careless- 
ness, and  it  cannot  avoid  the  policy  without  proving 
intentional  misrepresentation  or  concealment  on  the 
part  of  the  plaintiff.  An  innocent  tailure  to  commu- 
nicate facts  about  which  the  plaintiff  was  not  asked 
will  not  have  this  effect;''  citing  many  prior  Massa- 
chusetts cases. 

A  great  many  other  cases  might  be  cited  to  sustain 
this  doctrine.  It  is  true  that  the  cases  are  not  entirely 
uniform  on  this  proposition,  but  we  think  the  great 
weight  of  authority  and  the  better  reasoning  sustains 
the  appellant's  contention. 

So  far  as  the  question  of  notice  of  proof  was  con- 
cerned, the  testimony  was  overwhelming  that  the 
company  had  disclaimed  responsibility  for  the  loss. 
Under  such  circumstances  no  proof  was  necessary. 

The  judgment  will  be  reversed  with  instructions  to 
overrule  the  motion  for  a  non-suit. 

HoYT,  C.  J.,  and  Scott,  Gordon  and  Anders,  JJ., 
concur. 


[No.  2086.    Decided  December  11,  1890.J 

The  State  op  Washington,  on  the  Relation  of  B.  W. 
Coiner f  Prosecuting  Attorney  of  Pierce  County y  Appel- 
lant, v.  James  Wickersham,  Respondent. 

DIBHISSAL  OF   APPEAL  —  QC70  WABBANTO. 

Where,  pending  an  appeal  by  plaintiff  in  an  action  of  quo  war- 
ranto to  oust  a  defendant  from  office,  the  defendant  is  leigally  ap- 
pointed and  confirmed  in  the  office,  the  appeal  should  be  dismissed. 


Appeal  from  Superior  Court,  Pierce  County. 
John  C.  Stallcup,  Judge.     Dismissed. 


-Hon. 
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B.  W.  Coiner,  and  Stiles,  Stevens  &  Tillinghast,  for 
appellant. 
Ben  Sheeks,  and  Sta4y!/  W.  CHbbs,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J ^This  was  a  proceeding  by  information 

instituted  by  the  prosecuting  attorney  of  Pierce  county, 
under  chapter  10,  title  9,  of  the  Code  of  Procedure  to 
oust  the  respondent  from  the  office  of  city  attorney 
for  the  city  of  Tacoma.  We  will  not  consider  the 
merits  of  the  case  for  the  reason  that  it  appeared, 
when  it  came  on  for  argument  in  this  court,  that  the 
respondent  had  previously  been  appointed  city  at- 
torney by  the  mayor  of  the  city,  and  the  appointment 
had  been  confirmed  by  the  city  council,  and  that  the 
respondent  was  therefore  legally  in  office  under  the 
provisions  of  the  city  charter. 

If  it  be  conceded  that  the  judgment  appealed  from 
was  wrong  and  should  be  reversed,  still  the  judgment 
prescribed  by  §  688  of  the  code,  which  is  that  of  ouster, 
cannot  be  given  against  the  respondent,  and  a  reversal 
of  the  judgment  would  therefore  be  futile.  If  the 
plaintiff  was  entitled  to  the  relief  demanded,  or  any 
relief,  when  the  proceeding  was  commenced,  such 
right  has  ceased  to  exist,  and  in  such  cases  a  motion 
to  dismiss  the  appeal  will  be  granted.  Cutcomp  v,  Utt, 
60  Iowa,  156  (14  N.  W.  214);  State  v.  Porter,  58  Iowa, 
19  (11  N.  W.  715);  Little  v.  Bowers,  134  U.  S.  547  (10 
Sup.  Ct.  620);  Washington  Market  Co.  v.  District  of 
Columbia,  137  U.  S.  62  (11  Sup.  Ct,  4). 

The  appeal  is  dismissed  on  the  respondent's  motion. 

HoYT,  C.  J.,  and  Scott  and  Gordon,  JJ.,  concur. 

Dunbar,  J. — I  think  appellant  should  recover  costs. 
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[No.  2089.    Decided  December  11,  1886.] 

Samuel  Hice,  Appellant^  v.  Edward  S.  Orr,  Mayor  of 
the  City  of  Tacoma^  Reiipondent 

DISHISBAL  OF  AFPBAL  —  CB88ATION  OF  C0NTS0VBR8Y. 

Where  pending  an  appeal  the  controversy  between  the  parties, 
or  tlie  rights  involved  in  the  action,  has  ceased  to  exist,  the  appeal 
will  be  dismissed  upon  a  showing  thereof,  either  by  the  record  or  by 
the  evidence  outside  of  it,  upon  the  ground  that  there  is  no  subject 
matter  upon  which  the  judgment  of  the  court  could  operate. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.     Appeal  dismissed. 

Stiles,  Stevens  &  Tillinghasty  for  appellant. 
Stacy  W.  Oibbs,  and  Ben  Sheeks,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — By  a  provision  of  the  charter  of  the  city 
of  Tacoma,  the  city  attorney  is  appointed  by  the  mayor 
and  confirmed  by  the  city  council.  On  two  separate 
occasions  the  mayor  of  said  city  appointed  by  nomi- 
nation one  James  Wickersham  for  the  office  of  city 
attorney,  but  each  time  the  council  refused  to  confirm 
such  appointment.  For  more  than  a  month  after  the 
last  presentation  of  the  appointment  of  Mr.  Wicker- 
sham  to  the  city  council,  the  mayor  failed  to  make 
another  nomination  to  that  office;  and  thereupon  the 
appellant  obtained  an  alternative  writ  of  mandate  from 
the  superior  court  of  Pierce  county  commanding  the 
respondent,  as  mayor  of  said  city,  from  time  to  time 
at  the  regular  sessions  of  the  city  council,  to  appoint 
by  nomination  some  qualified  person  to  hold  said  of- 
fice of  city  attorney  until  such  appointment  should  be 
confirmed,  or  to  show  cause  why  he  had  not  done  so. 
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On  the  return  day,  a  demurrer  to  the  writ  was  sustained, 
and|  the  plaintiff  electing  to  stand  upon  the  sufficiency 
of  the  writ,  a  judgment  was  entered  dismissing  the 
proceedings,  and  the  plaintiff  appealed. 

When  the  cause  came  on  for  hearing  in  this  court 
it  was  made  to  appear  by  the  affidavit  of  the  city  clerk 
and  a  certified  copy  of  the  proceedings  of  the  city 
council,  that  after  the  appeal  was  perfected  and  briefs 
filed  heren,  the  said  James  Wickersham  had  been  ap- 
pointed city  attorney  by  the  respondent,  and  that  said 
appointment  had  been  confirmed  by  the  city  council, 
and  that  said  appointee  was  then  holding  the  office. 
Upon  this  state  of  facts  respondent  moved  to  dismiss 
this  appeal  for  the  alleged  reason  that  there  was  no 
longer  any  actual  controversy  involving  any  substan- 
tial rights  between  the  parties  to  the  record,  and  no 
subject  matter  upon  which  the  judgment  of  this  court 
could  operate. 

As  the  object  of  the  proceeding  has  been  fully  ac- 
complished, there  is  no  longer  any  controversy  to  be 
determined,  and  the  motion  must  therefore  be  granted. 
The  fact  that  there  is  no  controversy  between  the 
parties  to  an  action,  or  that  a  right  involved  in  an 
action  has  ceased  to  exist,  may  be  shown  at  any  time 
before  the  case  is  decided.  Little  v.  Bowers,  134  U. 
S.  547  (10  Sup.  Ct.  620).  And  such  fact  may  be  shown 
either  by  the  record  or  by  evidence  outside  of  it.  2 
Enc.  PI.  &  Pr.,  p.  344.  See,  also,  Washington  Market 
Co.  V.  District  of  Columbia,  137  U.  S.  62  (11  Sup.  Ct.  4). 

The  appeal  is  dismissed. 

HoYT,  C.  J.,  and  Scott  and  Gordon,  JJ.,  concur. 

Dunbar,  J This  case  simply  involves  a  question 

of  costs  which  has  been  ignored  by  the  majority 
opinion.     If  the  appellant  was  entitled  to  costs,  if  the 
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litigation  had  been  determined  before  the  object  of 
the  proceeding  bad  been  accomplished,  he  is  entitled 
to  them  now.  I  concur  so  far  as  the  dismissal  is 
concerned y  but  not  in  the  judgment  for  costs  which 
follows. 


[No.  2300.    Decided  December  11. 1806.1 

Oregon  Mortgage  Company  (Limited),  Appellant,  v. 
Henry  Carstbns,  Respondent. 

ALIBN  OWNBBBHIP  OP  LANDS — HOW  8BT  ABIDE  —  EPFBCT  OF  PRIOB  CON- 
VEYANCB  BT  ALIEN. 

The  conatitational  provision  declaring  void  *'all  conveyances  of 
lands  hereafter  made  to  any  alien,  directly  or  in  trust  for  such  alien/' 
does  not  apply  to  cases  in  which  a  citizen  deeds  to  an  alien  mort- 
gaged lands  in  satisfaction  of  a  bona  fide  mortgage  debt,  since  an- 
other section  of  the  same  constitutional  provision  excepts  from  the 
prohibition  upon  alien  ownership  lands  acquired  "  under  mortgage 
or  in  good  faith  In  the  ordinary  course  of  justice  in  the  collection  of 
debts."    (DuNBAB,  J.,  dissents.) 

Where  an  alien  has  power  to  hold  real  estate  at  all,  a  deed  to  him 
in  violation  of  the  law  will  pass  a  title  good  against  all  the  world 
except  the  state,  and  one  which  can  only  be  attacked  by  a  direct 
proceeding  ui>on  the  part  of  the  state. 

An  alien  holding  lands  in  this  state  under  a  defeasible  title, 
which  is  subject  to  attack  on  the  part  of  the  state  as  in  contraven- 
tion of  the  constitution,  may  by  deed  transfer  a  good  title  thereto 
to  any  person  entitled  to  hold  it,  if  no  proceeding  has  been  taken 
by  the  state  for  the  purpose  of  setting  aside  the  deed  to  the  alien. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Reversed. 

Hastings  &  Stedman,  and  Crowley  &  Orosscupy  for 
appellant. 

Josiah  Collins,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  case  presents  the  question  of  the 
power  and  right  of  an  alien  corporation  to  acquire 
and  hold  real  estate  within  the  State  of  Washington. 
The  plaintiff  loaned  a  sum  of  money  to  one  Mcintosh 
and  took  a  mortgage  to  secure  the  payment  thereof  on 
certain  lands,  and  Mcintosh  being  unable  to  pay  the 
same,  said  parties  entered  into  an  agreement  whereby 
he  executed  a  deed  of  the  lands  to  one  Livingstone  as 
trustee  for  the  plaintiff,  and  Livingstone  subsequently 
deeded  to  the  plaintiff.  Thereafter  the  plaintiff  and 
the  defendant  Carstens  entered  into  an  agreement 
whereby  the  plaintiff  agreed  to  convey  by  good  and 
sufficient  deed  to  the  defendant  the  lands  in  question, 
and  the  defendant  agreed  to  pay  the  plaintiff  therefor 
a  sum  of  money  specified.  It  was  further  provided 
that  in  case  the  defendant  should  fail  to  accept  said 
deed  and  pay  for  the  lands;  the  plaintiff  should  have 
the  option  to  proceed  to  enforce  the  agreement  and 
recover  the  purchase  price  of  the  land  from  the  de- 
fendant. A  tender  of  the  deed  in  pursuance  of  said 
agreement  was  pleaded,  and  the  refusal  of  the  defend- 
ant to  accept  and  pay  for  the  same,  and  that  the  plain- 
tiff exercised  its  option  and  elected  to  bring  suit 
against  the  defendant  for  the  purchase  price.  The 
answer  admitted  the  making  of  the  agreement  and  the 
promise  to  pay  on  the  part  of  the  defendant,  and  a 
tender  of  a  deed  sufficient  in  form  as  alleged;  and  for 
a  further  defense  the  defendant  set  up  the  fact  that 
the  plaintiff  was  a  foreign  corporation,  the  execution 
of  the  mortgage  from  Mcintosh  to  the  plaintiff  and  the 
making  of  the  deed  by  Mcintosh  to  the  plaintiff  as 
aforesaid,  in  satisfaction  of  the  mortgage;  but  alleged 
that  the  plaintiff  acquired  no  title  by  virtue  of  such 
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deed,  and  for  that  reason  that  the  defendant  refused 
to  accept  it  or  pay  the  purchase  price.  Plaintiff  filed 
a  demurrer  to  the  affirmative  defense,  which  was  over- 
ruled, and,  declining  to  plead  further,  the  court  ren- 
dered a  judgment  upon  the  pleadings  in  favor  of  the 
defendant,  whereupon  this  appeal  was  taken. 

The  constitutional  prohibition  against  the  acquisi- 
tion of  real  estate  by  alien  corporations  is  to  be  found 
in  art.  2,  §  33  of  the  constitution,  and  is  as  follows  : 

''The  ownership  of  lands  by  aliens,  other  than  those 
who  in  good  faith  have  declared  their  intention  to  be- 
come citizens  of  the  United  States,  is  prohibited  in 
this  state,  except  where  acquired  by  inheritance,  under 
mortgage  or  in  good  faith  in  the  ordinary  course  of 
justice  in  the  collection  of  debts;  and  all  conveyances 
of  lands  hereafter  made  to  any  alien  directly,  or  in 
trust  for  such  alien,  shall  be  void:  Provided,  That 
the  provisions  of  this  section  shall  not  apply  to  lands 
containing  valuable  deposits  of  minerals,  metals,  iron, 
coal  or  fire-clay,  and  the  necessary  land  for  mills  and 
machinery  to  be  used  in  the  development  thereof  and 
the  manufacture  of  the  products  therefrom.  Every 
corporation,  the  majority  of  the  capital  stock  of  which 
is  owned  by  aliens,  shall  be  considered  an  alien  for 
the  purposes  of  this  prohibition." 

On  March  28,  1890,  the  legislature  enacted  a  law 
for  the  purpose  of  enforcing  this  provision,  substan- 
tially following  its  language.     Gen.  Stat.,  §  1524. 

The  plaintiff  contends  that  this  land  was  acquired 
within  the  exception  contained  in  the  constitutional 
provision;  that  is,  that  the  title  was  acquired  under 
mortgage  or  in  good  faith  in  the  ordinary  course  of 
justice  in  the  collection  of  a  debt.  It  is  conceded 
that  Mcintosh  was  the  owner  of  the  lands  in  fee 
simple,  and  that  the  deeds  were  all  sufficient  in  form 
to  convey  the  title.  It  is  plain  that  the  purpose  of 
the  prohibition  is  to  prevent  the  acquisition  of  lands 
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in  large  quantities  by  alien  and  non-resident  owners. 
It  is  apparent  by  the  exception  referred  to  that  it  was 
not  intended  that  the  provision  should  be  construed 
so  as  to  prevent  the  loaning  of  money  by  aliens  upon 
real  estate  security  within  this  state;  but  it  was  con- 
templated that  such  loans  should  be  permitted  and 
protected,  of  course  with   the  limitation   that  such 
transactions  must  be  bona  fide.     In  this  case  there  is 
no  claim  of  any  bad  faith,  but  the  question  is  whether, 
\  in  the  case  of  an  actual  loan  made,  an  alien  can  take 
!a  direct  deed  from  the  mortgagor  of  the  land  in  satis- 
j  faction  of  the  mortgage  debt,  or  whether  he  must  pro- 
ceed to  acquire  title  by  a  foreclosure  in  the  courts. 

It  will  readily  be  seen,  that  an  agreement  such  as 
was  here  entered  into  between  Mcintosh  and  the 
plaintiff  would  usually  tend  to  the  advantage  of  both 
parties.  The  costs  of  the  foreclosure  suit  would  be 
avoided,  and  as  well  the  liability  to  a  deficiency  judg- 
ment upon  the  part  of  the  mortgagor.  It  would  seem 
that  there  could  be  but  two  objections  urged  against 
it  as  tending  to  defeat  the  purpose  of  the  provision. 
One  is  that,  in  case  of  a  foreclosure  in  the  courts,  the 
mortgagor  would  have  a  right  to  redeem  the  premises. 
But  this  is  a  personal  right  which  he  might  or  might 
not  exercise,  at  his  option.  We  presume  it  will  be 
conceded  that  he  could  waiVe  the  right  to  redeem 
after  a  judgment  of  foreclosure,  and  we  see  no  reason 
why  he  should  not  be  permitted  to  waive  this  right  at 
any  time,  if  he  should  deem  it  to  his  advantage  in 
order  to  avoid  costs  and  a  liability  for  a  deficiency. 
The  other  objection  is  that,  in  case  of  a  foreclosure 
and  public  sale  thereunder,  other  parties  would  be  en- 
titled to  bid  for  the  lands  and  the  result  might  be,  in 
consequence  of  this,  that  the  alien  plaintiff  would  not 
become  the  purchaser. 
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The  respondent  contends  that,  if  a  proceeding  like 
this  can  be  sustained,  it  would  be  an  easy  matter  for 
an  alien  desiring  to  obtain  a  tract  of  land  in  this  state 
to  go  through  the  form  of  making  a  loan  thereon  and 
immediately  thereafter  take  a  deed  in  satisfaction  of 
the  mortgage  and  thus  avoid  the  prohibition.  But 
we  are  unable  to  see  why,  in  case  of  a  fraudulent  ar- 
rangement  between  the  mortgagor  and  the  mortgagee, 
such  a  proceeding  could  not  as  well  be  carried  out 
through  the  form  of  a  foreclosure.  The  loan  could 
be  made  in  so  large  an  amount  and  so  great  a  price 
bid  for  the  lands  upon  the  foreclosure  sale  thereunder 
as  to  prevent  other  parties  from  becoming  purchasers, 
and  it  would  seem  that  the  provision  could  be  as 
readily  violated  in  the  one  case  as  in  the  other. 

Alien  corporations  are  not  prevented  from  acquir- 
ing and  holding  lands  in  this  state  in  all  cases,  and 
the  objections  urged  against  this  transaction  are  sub- 
stantially only  to  the  form  of  acquiring  title  to  lands 
upon  which  mortgage  security  has  been  taken.  It  is 
evident  that  the  clause,  '^  and  all  conveyances  of  land 
hereafter  made  to  any  alien  directly  or  in  trust  for 
such  alien  shall  be  void,"  is  limited  by  the  other  pro- 
visions contained  in  the  section,  and  that  it  was  not 
intended  to  prevent  an  alien  from  holding  land  under 
any  circumstances.  It  simply  goes  to  the  means  or 
purpose  of  the  alien  in  acquiring  title.  In  other 
words,  in  cases  like  this,  the  original  purpose  must 
not  have  been  to  acquire  title  to  the  lands  under  the 
transaction  or  guise  of  a  mortgage  loan,  but  must 
have  been  in  good  faith  to  make  the  loan  as  a  loan, 
and  the  mortgage  taken  as  an  incident  merely  to  se- 
cure its  payment,  and  the  land  acquired  in  good  faith 
thereunder.     It  is  apparent  that  the  form  of  the  con- 
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veyance  is  of  little  or  no  consequence,  unless  it  should 
tend  to  defeat  the  purpose  of  the  provision. 
In  Devlin  on  Deeds,  §131,  it  is  said : 

^'  It  is  not  the  object  of  the  state  to  add  to  its  revenue 
by  the  confiscation  of  property,  but  to  protect  itself 
from  the  danger  of  allowing  persons  who  owe  it  no 
allegiance  to  own  land  within  its  boundaries,  and  per- 
haps use  the  profits  derived  from  the  land  in  acts  of 
hostility  to  the  state.  For  this  reason  is  it  that  the 
land  may  be  forfeited  to  the  state." 

It  is  further  contended  by  the  plaintiff  that  its  title 
so  taken  would  be  only  a  defeasible  one,  at  least,  and 
that  it  could  only  be  attacked  by  a  direct  proceeding 
on  the  part  of  the  state,  and  that  a  deed  of  the  land 
by  the  plaintiff  to  a  party  entitled  to  hold  it,  before 
the  state  should  undertake  to  have  the  conveyance  to 
it  set  aside,  would  transfer  a  good  title;  and  we  are  of 
the  opinion  that  this  position  is  well  taken,  for  the  ob- 
jection would  then  be  obviated;  and  conceding  this  to 
be  true,  the  deed  tendered  by  the  plaintiff  to  the  de- 
fendant would  have  passed  to  the  defendant  an  inde- 
feasible title. 

There  are  a  number  of  authorities  to  which  our 
attention  has  been  called,  upon  provisions  very  simi- 
lar to  the  one  here  in  question,  and  the  tendency  of 
the  decisions  elsewhere,  although  under  somewhat 
different  provisions,  but  all  for  a  like  purpose,  is  to 
strongly  sustain  the  plaintiff  here.  6  Thompson,  Cor- 
porations, §  7918;  Phillips  v.  Moore,  100  U.  S.  208; 
Cross  V.  De  Valle,  1  Wall.  5;  Carlow  v.  Aultman,  28 
Neb.  672  (44  N.  W.  873);  American  Mortgage  Co.  v. 
Tennille,  87  Ga.  28  (13  S,  E.  158);  Williams  v.  BenneU, 
1  Tex.  Civ.  App.  498  (20  S.  W.  856.) 

In  Murfree  on  Foreign  Corporation,  §  353,  it  is  said 
that,  if  a  foreign  company  has  power  to  hold  real 
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estate  at  all,  a  deed  to  it  in  violation  of  the  local  law 
will  pass  a  title  good  against  all  the  world  except  the 
state.  As  an  alien  may  acquire  and  hold  lands  in  this 
state  in  the  instances  specified,  and  in  case  of  mineral 
lands,  etc.,  under  the  last  part  of  the  provision,  may 
clearly  obtain  title  thereto  by  direct  purchase,  the 
mere  form  of  the  conveyance  can  prove  nothing;  and 
the  real  question  in  each  case  must  be  whether  the  land 
was  obtained  in  good  faith  or  by  fraud  in  violation  of 
the  provisions,  and  this  should  only  be  determined  by 
a  proceeding  upon  the  part  of  the  state.  Before  such 
a  determination,  the  presumption  would  be  that  the 
parties  had  kept  within  the  law,  rather  than  that  they 
had  violated  it,  and  prima  facie  the  deed  would  be 
good. 

The  clause  in  the  provision,  'Mn  the  ordinary 
course  of  justice  in  the  collection  of  debts,''  should 
not  be  held  to  require  a  proceeding  in  court  in  the 
case  of  a  mortgage  debt.  The  language  used  does  not 
require  it  necessarily,  and  such  a  construction  would 
go  to  the  form  rather  than  the  substance  of  the  trans- 
action. It  would  afford  little  or  no  protection  against 
an  attempted  fraudulent  acquisition.  While  it  is  true 
that  a  foreclosure  might  result  in  a  sale  to  a  resident, 
it  is  a  well  known  fact  that  the  usual  result  is  a  sale  to 
the  mortgagee.  There  is  no  attempt  or  desire  upon 
the  part  of  the  mortgagee  to  retain  these  lands.  On 
the  contrary  it  is  attempting  to  dispose  of  them,  and 
it  is  evident  that  the  whole  transaction  has  been  con- 
ceived and  carried  out  in  the  utmost  good  faith  to 
collect  its  debt;  and  while  a  direct  provision  of  the 
constitution  as  to  the  form  of  the  conveyance,  even, 
could  not  be  disregarded,  there  is  none  in  the  way 
here,  and  it  will  be  time  enough  to  inquire  into  the 
validity  of  such  transactions  when  fraud  is  charged 
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and  the  desired  protection  invoked  by  a  proceeding 
upon  the  part  of  the  state. 

It  is  not  an  unusual  proceeding  for  a  mortgagor  to 
convey  lands  directly  to  a  mortgagee  in  satisfaction 
of  a  mortgage  debt,  and,  where  the  parties  agree  upon 
such  a  course,  it  would  seem  as  though  it  should  be 
favored  in  a  case  like  this  rather  than  discriminated 
against.  The  only  just  and  effectual  enforcement  of 
the  constitutional  inhibition  can  be  by  a  proceeding 
upon  the  part  of  the  state  to  have  the  transaction  ad- 
judged fraudulent  and  invalid,  and  actual  fraud  of 
course  could  always  be  inquired  into.  It  would  be 
idle  to  assume  that  the  state  has  not  ample  power  to 
protect  itself  in  such  matters,  and  it  might  be  just  as 
necessary  and  desirable  to  resort  to  such  a  proceed- 
ing where  title  was  acquired  through  the  form  of  a 
mortgage  foreclosure  as  in  case  of  a  direct  deed  by  the 
mortgagor  to  the  mortgagee. 

We  are  of  the  opinion  that  the  judgment  of  the 
court  overruling  the  demurrer  was  wrong,  and  it  is 
reversed  and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

HoYT,  0.  J.,  and  Gordon,  J.,  concur. 

Anders,  J.,  concurs  in  the  result. 

Dunbar,  J.  (dissenting). — I  dissent.  The  language 
of  the  constitution  is  plain  and  unequivocal,  and  in 
^y  judgment  is  not  susceptible  of  construction,  and 
the  rights  of  aliens  ought  not  to  be  enlarged  by  the 
courts.  Under  the  constitution,  there  is  only  one 
way  for  them  to  obtain  title  to  land,  so  far  as  obtain- 
ing it  under  mortgage  is  concerned.  This  land  was 
not  acquired  under  mortgage.  It  was  acquired  by 
private  contract  of  sale  —  simply  that  and  nothing 
more.    Neither  was  it  acquired  in  the  ordinary  course 
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of  justice  in  the  collection  of  debts,  or  any  course  of 
justice  at  all.  If  sold  under  foreclosure  some  citizen 
might  have  bought  in  the  land.  The  majority  opin- 
ion  seeks  to  overcome  this  objection  by  asserting  that 
it  is  a  well-known  fact  that  the  usual  result  is  a  sale 
to  the  mortgagee.  I  do  not  think  we  ought  to  concern 
ourselves  about  who  the  purchaser  usually  is.  If  the 
mortgage  were  foreclosed,  the  citizen  would  at  least 
be  placed  upon  an  equal  footing  with  the  alien  in  ob- 
taining title  to  the  land,  which  the  alien  is  resorting 
to  to  collect  his  debt  "  in  the  ordinary  course  of  jus- 
tice." The  object  of  the  constitution  evidently  was  to 
prevent  the  acquisition  of  lands  by  aliens  as  a  matter 
of  public  policy,  and  to  prevent  them  from  acquiring 
lands  excepting  when  it  was  actually  necessary  for  the 
collection  of  their  debts.  That  necessity  cannot  be 
ascertained  until  the  lands  mortgaged  are  offered  for 
sale  in  due  course  of  law.  In  spite  of  all  argument  to 
the  contrary,  it  is  plain  to  my  mind  that  the  construc- 
tion placed  upon  the  constitution  by  the  majority 
facilitates  and  encourages  aliens  in  the  evasion  of 
the  constitution  and  destroys  the  safeguards  placed 
around  such  transactions  by  the  fundamental  law  of 
,  the  state.     The  judgment  should  be  affirmed. 


37    217 
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[No.  2029.    Decided  December  14, 1806.] 

The  Smithson  Land  Company,  Respondent,  v.  John  C. 
Brautigam  et  ux.,  AppeUanU. 

CONVKYANCB  OF  MOBTOAGBD  LAKD8  BT  MOBTGAOBX  —  WHEN  0PXBATB8 
AB  ABSIQNIUNT  OF  MOBTGAGB  —  8BTTIHG  ABIDE  VOID  FOBBGLOBDBE 
—  PABTIR& 

A  mortgagee,  wiio  becomes  the  purchaser  of  the  mortgaged  prem- 
ises at  a  foreclosure  sale,  which  is  void  for  any  reason,  takes  such 
constructive  possession  of  unoccupied  lands  that  his  deed  purporting 
to  convey  the  legal  title  to  such  property  will  vest  in  his  grantee  the 
title  to  the  mortgage  and  the  debt  secured  thereby. 

In  an  action  to  set  aside  foreclosure  proceedings,  a  grantee  of  the 
purchaser  at  a  void  foreclosure  sale  is  a  necessary  party,  and  money 
deposited  in  court  by  the  plaintiff  for  the  redemption  of  the  land 
from  the  mortgage  becomes  the  property  of  such  grantee,  upon  a 
decree  setting  aside  the  foreclosure  proceedings. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.    Affirmed. 

Opinion  on  rehearing  overruling  same  case  reported 
in  14  Wash.  89,  to  which  case  reference  is  made  for  a 
statement  of  the  facts. 

J.  R.  and  R.  M.  Kinnear,  for  appellants. 
Blaine  &  De  Vries,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — In  the  opinion  rendered  upon  the 
former  hearing  of  this  case  (14  Wash.  89,48  Pac.  1096), 
it  was  assumed  that  the  money  paid  into  court  by  the 
plaintiff,  in  the  action  brought  to  set  aside  the  sheriff's 
deed  to  Brautigam  and  Brautigam's  deed  to  Nicholai, 
became,  by  virtue  of  the  decree  entered  therein,  the 
property  of  Brautigam,  the  mortgagee.  Appellants 
contended  that  such  was  the  effect  of  the  decree  in 
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that  action,  and  their  contention  was  not  controverted 
by  respondent.  The  claim  that  this  money  became 
the  property  of  Nicholai  by  virtue  of  this  decree  was 
first  called  to  our  attention  in  respondent's  petition  for 
rehearing;  and,  that  this  question  might  be  argued, 
a  rehearing  was  ordered.  Upon  the  determination  of 
this  question  the  rights  of  the  parties  depend. 

If  the  money  was  the  property  of  Nicholai,  he,  of 
course,  waived  no  rights  by  receiving  it.  If  it  be- 
longed to  the  Brautigams,  Nicholai  obtained  no  right 
thereto  by  virtue  of  his  connection  with  the  action, 
and  must  be  held  to  have  taken  it  by  virtue  of  the 
covenants  in  his  deed  from  Brautlgam,  and  if  he  took 
the  money  by  virtue  of  such  covenants,  it  would  be 
presumed  that  it  was  in  full  satisfaction,  unless  it 
appeared  that  there  was  an  agreement  that  it  should 
not  be  so  taken.  If  the  money  was  Nicholai's,  it  was 
by  reason  of  the  fact  that  the  mortgage  on  account  of 
which  it  was  paid  into  court  became  his  property  by 
force  of  the  deed  from  Brautigam.  If  the  rights  of 
Brautigam  as  mortgagee  passed  by  this  deed,  the  value 
of  the  mortgage  must  in  equity  be  deducted  from  the 
damages  for  breach  of  the  covenants  in  the  deed,  caused 
by  the  fact  that  the  grantors  had  no  title  to  the  land. 
But  this  would  not  prevent  the  grantee  from  making 
use  of  such  covenants  to  recover  as  damages  the  dif- 
ference in  value  between  the  mortgage  so  conveyed 
and  the  land  itself  which  the  deed  purported  to  convey. 
The  value  of  the  land,  for  the  purposes  of  this  action, 
was  fixed  by  the  deed  at  the  sum  of  $600,  and  the 
measure  of  damages  would  be  the  difference  between 
this  sum  and  the  amount  due  upon  the  mortgage.  It 
follows  that  the  merits  of  the  appeal  must  depend 
upon  the  question  as  to  whether  or  not  the  effect  of 
the  deed  from  the  Brautigams  to  Nicholai  was  to  as- 
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sign  to  the  grantee  in  the  deed  the  mortgage  upon  the 
premises  sought  to  be  conveyed. 

The  effect  of  a  deed  which  purports  to  convey  the 
legal  title  to  the  property  therein  described  upon  a 
mortgage  upon  said  property  held  by  the  grantor  in 
such  deed  has  been  often  before  the  courts  and  the 
decisions  upon  the  question  cannot  be  harmonized. 
The  greater  number  have  held  that  such  a  deed  will 
not  convey  the  interest  of  the  grantor  in  the  mort- 
gage, unless  at  the  time  the  deed  was  executed  he  had 
taken  possession  of  the  mortgaged  property  for  condi- 
tion broken;  that  if  he  had  taken  such  possession  his 
interest  in  the  mortgage  would  pass  by  the  deed.  In 
a  few  cases  it  has  been  held  that  the  deed  would 
amount  to  an  assignment  of  the  mortgage,  even  before 
there  had  been  any  breach  of  its  conditions;  but  the 
weight  of  authority  is  to  the  contrary,  and  appellants 
in  their  answer  to  the  petition  for  rehearing  concede 
that,  if  they  had  taken  possession  of  the  land  after  the 
foreclosure  sale,  their  interest  in  the  mortgage  would 
have  passed  by  their  deed.  Does  a  purchaser  in  a 
proceeding  to  foreclose  a  mortgage  take  such  construc- 
tive possession  of  unoccupied  lands  that,  as  between 
him  and  his  grantee,  he  must  be  held  to  have  been  in 
possession  thereof?  It  has  been  expressly  held  that 
a  purchaser  at  such  a  sale,  which  was  void  for  want  of 
proper  notice,  became  the  assignee  of  the  mortgage 
sought  to  be  foreclosed,  and  that  his  deed,  which  pur- 
ported to  convey  only  the  legal  title  to  the  property, 
would  vest  in  the  grantee  named  therein  the  title  to 
the  mortgage  and  the  debt  secured  thereby.  See  jRo6- 
inson  v.  Ryan,  25  N.  Y.  320;  Smith  v.  Hitchcock,  130 
Mass.  570;  Jackson  v.  Bowen,  7  Cow.  13. 

The  theory  upon  which  these  cases  seem  to  have 
been   decided   was  that  the  foreclosure  proceedings. 
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though  void,  were  equivalent  to  an  entry  upon  the 
mortgaged  property  for  breach  of  the  conditions  of  the 
mortgage.  Except  upon  this  theory,  it  is  impossible 
to  harmonize  these  cases  with  others  in  the  same 
courts,  of  which  no  mention  is  made  in  the  opinions. 
If  a  purchaser  at  a  void  sale,  who  had  no  interest  in 
the  mortgage  excepting  that  derived  from  such  sale, 
could  by  his  deed  convey  it,  much  more  could  a  pur- 
chaser who,  in  addition  to  the  interest  derived  from 
such  sale,  had  an  interest  as  mortgagee. 

It  must  follow  that,  under  the  undisputed  facts  shown 
by  the  record,  the  deed  from  the  Brautigams  to  Nich- 
olai,  though  by  its  terms  conveying  only  the  legal  title 
in  the  land,  had  the  effect  of  an  assignment  of  the 
mortgage  held  by  the  grantors  when  the  deed  was 
made.  This  being  so,  Nicholai  was  a  necessary  party 
to  the  action  by  McEachern  to  set  aside  the  foreclos- 
ure proceedings,  and  the  money,  when  deposited  in 
court  to  redeem  the  land  from  the  mortgage,  was  so 
deposited  for  the  benefit  of  Nicholai,  and,  upon  a  de- 
cree setting  aside  the  foreclosure  proceedings,  became 
his  property. 

There  is  another  ground  upon  which  it  must  be  held 
that  this  money  was  the  property  of  Nicholai,  and  that 
is  that  his  grantors  were  not  in  a  situation  to  claim 
that  the  mortgage  did  not  pass  by  the  deed.  If  the 
foreclosure  proceedings  had  been  regular,  the  deed 
would  have  passed  the  legal  title  to  the  property  free 
from  the  lien  of  the  mortgage  held  by  Brautigam,  and 
he  will  not  be  allowed  to  claim  any  rights  by  reason 
of  the  insafiSciency  of  the  foreclosure  proceedings  set 
on  foot  by  him  and  conducted  in  his  interest. 

The  trial  court  correctly  determined  the  law  of  the 
case,  and  its  judgment  will  be  affirmed. 

Scott,  Anders  and  Gordon,  JJ.,  concur. 

12—16  WASH. 
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[f41    ^2l|  [No.  2301.    Decided  December  14, 1890.1 

G.  W.  Felker,  Adminiatratorj  Appellant^  v.  The  City 
OF  New  Whatcom,  Respondent. 

8TBKIBT  ZMPB0VKMKNT8  —  NOTICE — COLLECTION  OF  A88BB8MEMT8 — NAME 
OF  OWNER  —  TAX  DEBD8. 

Where  due  notice  of  intention  to  improve  a  certain  extent  of 
street  is  given,  the  property  owner  cannot  complain  of  want  of 
notice  by  reason  of  the  fact  that  subsequently  another  notice  is 
published  covering  an  improvement  for  which  the  former  notice 
was  given  and  a  continuation  of  such  improvement,  although  the 
subsequent  publication  may  not  afford  notice  for  such  length  of 
time  as  the  law  require8. 

Under  a  city  charter,  which  required  a  survey*  diagram  and  esti- 
mate of  proposed  street  improvements  to  be  filed  in  the  office  of 
the  city  clerk,  a  notice  to  property  owners  referring  to  such  infor- 
mation on  file  is  8ufficient  without  setting  out  the  materials  to  be 
used  or  the  character  of  the  work  proposed. 

Where  a  city  charter  does  not  require  the  completion  of  a 
street  improvement  before  the  collection  of  assessments  therefor, 
the  property  owners  may  be  compelled  to  pay  such  assessments, 
although  the  work  may  have  never  been  completed,  owing  to  the 
exhau8tion  of  the  estimate  made  by  the  engineer. 

The  fact  that  a  lot  assessed  for  a  street  improvement  was  listed 
in  the  name  of  *'  8.  D.  Henning"  instead  of  S.  W.  Herring ,  will 
not  defeat  the  title  of  a  purchaser  of  the  lot  at  a  sale  ordered  for  the 
collection  of  the  assessment,  when  the  property  aasessed  was  prop- 
erly described. 

Under  the  law  in  force  in  1884,  tax  deeds  for  the  sale  of  land  for 
street  improvement  assessments  properly  ran  in  the  name  of  the 
territory,  and  not  of  the  city,  as  grantor. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     Affirmed. 

John  T.  Pidwellf  H.  Julius  Miller,  and  8.  M.  Bruce, 
for  appellant. 

D.  W.  Freeman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^This  is  an  action  of  ejectment  prose- 
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cuted  by  6.  W.  Felker  as  administrator  of  the  estate 
of  Samuel  W.  Herring,  deceased,  against  the  city  of 
New  Whatcom  to  establish  title  to  and  recover  pos- 
session of  lot  5  in  block  33  in  said  city. 

This  land  was  sold  in  1884  for  an  assessment  tax 
bid  in  by  one  Pettibone,  and  afterwards  by  legal  con- 
veyance conveyed  to  the  city  of  New  Whatcom. 
Samuel  W.  Herring,  who  was  the  owner  of  the  prop- 
erty, died  in  1879.  In  1894  the  appellant  was  ap- 
pointed administrator  of  the  estate  of  S.  W.  Herring, 
deceased,  and  shortly  after  proceeded  to  bring  this 
action.  The  appellant  contends  that  the  tax  deed 
made  to  Pettibone  is  void  and  conveyed  no  title  for 
the  reasons,  as  alleged  by  him.  (1)  That  no  notice 
of  intention  to  improve  said  streets  was  ever  given. 
(2)  That  the  pretended  notice  to  improve  did  not 
inform  the  property  owners  of  the  materials  to  be 
used,  or  of  the  character  of  work  proposed,  from 
which  an  estimate  of  the  cost  could  be  made.  (3) 
That  no  ordinance  was  ever  passed  fixing  the  tim.e 
within  which  property  owners  might  comply  in  mak- 
ing the  improvement.  (4)  That  the  work  was  never 
completed  and  the  property  owners  can  not  be  com- 
pelled to  pay  an  assessment  therefor.  (5)  That  the 
name  and  initials  used  in  the  assessment  and  sale  of 
the  land  are  not  the  name  and  initials  of  the  owner. 
(6)  That  the  tax  deed  is  void  upon  its  face  in  not 
being  made  in  the  name  of  the  city  as  grantor.  The 
seventh  assignment,  under  the  view  we  take  of  the 
law,  need  not  necessarily  be  discussed  here. 

No  statement  of  facts  has  been  settled,  the  case 
was  tried  by  a  judge,  a  jury  having  been  waived,  the 
judge  made  findings  of  fact  which  are  not  excepted 
to,  and  the  only  question  for  us  to  determine  is 
whether  or  not  the  findings  of  fact  justify  the  con- 


180  FELKBB  V.  NEW  WHATCOM. 

Opinion  of  the  Ooort  —Dunbar,  J.  [  16  Wash. 

elusions  reached  by  the  lower  court,  the  lower  court 
holding  that  the  city  of  New  Whatcom  was  the  owner 
in  fee  simple  of  the  lot  in  dispute  and  that  the  plain- 
tiff has  no  interest  whatever  in  said  lot.  The  court 
found  that  the  city  of  New  Whatcom  is  a  municipal 
corporation,  that  prior  to  the  22d  day  of  August,  1879, 
Samuel  W.  Herring  was  the  owner  in  fee  simple  of 
the  lot;  that  on  March  14  and  21  the  city  of  New 
Whatcom  caused  a  notice  to  be  published  in  the  news- 
paper doing  the  city  printing.  It  is  not  necessary  to 
set  the  notice  out  in  full  here,  but  the  improvements 
to  be  made  were  described  as  follows  :  "  To  be  piled 
and  planked,''  and  the  other  street  '*  to  be  excavated 
and  filled,  and  the  whole  of  said  streets  to  be  side- 
walked  as  follows,"  describing  the  width  of  the  side- 
walks on  the  different  streets. 

Appellant  contends  that  no  notice  of  intention  to 
improve  said  street  was  ever  given,  that  there  were 
two  notices  published,  but  that  the  second  notice 
made  a  material  departure  from  and  alteration  in  the 
first  by  adding  the  words,  *'  between  E  street  and  the 
Colony  Wharf  Reserve;"  that  this  made  a  new  notice 
and  took  in  new  territory  for  improvement,  and  the 
former  publication  was  without  effect.  We  do  not 
think  there  is  any  merit  in  this  contention.  The 
notice  of  the  street  improvement  was  published 
March  14th  and  21st,  and  it  is  not  disputed  that  the 
property  in  question  was  properly  described  in  that 
notice,  and  the  property  which  was  properly  described 
is  not  affected  by  a  further  publication  which  gives 
notice  of  an  improvement  not  given  in  the  first  pub- 
lication*. Notice  was  given  to  this  property  owner  as 
the  law  required,  and  if  any  one  can  complain  of  a 
want  of  notice  it  is  the  owners  of  the  property  which 
was  omitted  from  the  first  notice  and  included  only 
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in  the  last.  The  owner  of  this  particular  property 
had  longer  notice  than  the  law  required  of  the  city's 
intention  to  improve  this  street  by  the  publication  of 
the  notice  on  the  14th  and  21st  of  March. 

The  next  proposition,  that  the  notice  did  not  in- 
form the  property  owner  of  the  materials  to  be  used, 
or  of  the  character  of  work  proposed,  from  which  an 
estimate  of  the  cost  could  be  made,  is  based  largely 
upon  the  decision  of  this  court  in  Buckley  v.  7\icoma, 
9  Wash.  253,  but  while  we  would  not  extend  the  doc- 
trine announced  in  that  case  as  against  a  municipal 
corporation,  we  do  not  think  that  that  case  is  appli- 
cable to  the  one  at  bar.  Under  the  Tacoma  charter 
the  first  step  required  was  the  passing  of  the  reso- 
lution stating  the  intention  of  the  council  to  improve 
the  street,  and  the  kind  of  improvement  to  be  made, 
but  under  the  charter  of  the  city  of  Whatcom  the  first 
step  is  a  survey,  diagram  and  estimate.  This  esti- 
mate is  filed  in  the  office  of  the  city  clerk  under  the 
provisions  of  section  1,  ch.  9,  p.  151,  of  the  Laws  of  1883 
for  the  inspection  of  all  persons  interested,  and  is  really 
the  basis  of  the  notice  that  is  published,  and  the 
notice  refers  to  the  diagram,  survey  and  estimate,  and 
all  the  information  that  could  be  furnished  by  the 
diagram  is  made  a  part  of  the  notice  and  furnished 
by  the  notice,  so  that  the  owner  of  the  property  has 
an  opportunity  to  obtain  all  necessary  knowledge  as. 
to  the  character  and  cost  of  the  improvement.  The 
finding  shows  that  the  city  made  a  tabulated  list  of  all 
the  lands  to  be  assessed,  showing  the  value,  etc., 
which  was  required  by  the  law,  and  from  this  list 
there  was  no  difficulty  in  the  property  owner  deter- 
mining  how  much  would  be  assessed  upon  his  prop- 
erty, that  it  showed  what  amount  was  proportioned 
against  the  lot  in  controversy,  and  that  the  same  not 
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being  paid  within  the  time  required  by  law,  the  clerk 
of  the  city,  under  orders  of  the  city  council,  issued  an 
order  to  the  marshal  of  said  city  commanding  him  to 
sell  said  lot.  Finds  that  said  lot  was  never  redeemed, 
and  that  the  city  executed  to  Pettibone  a  deed  and 
that  Pettibone  went  into  the  immediate  possession  of 
the  lot  under  the  deed. 

The  owner  of  the  lot  then,  under  these  findings,  we 
think  had  notice  of  this  improvement.  He  had  suf- 
ficient notice  before  the  work  commenced,  and  under 
§  5  of  ch.  9  of  the  charter  of  the  city  of  Whatcom, 
if  he  considered  himself  aggrieved  by  the  appraise- 
ment and  assessment,  he  could  apply  to  the  council 
for  a  modification  of  said  assessment,  which  the  coun- 
cil was  authorized  by  law  to  modify  as  seemed  to  them 
best,  and  there  is  nothing  as  shown  by  the  findings 
in  this  case  that  would  warrant  the  assertion  that  the 
owner  was  in  any  way  deprived  of  his  right  to  make 
the  improvement  in  front  of  his  property,  if  he  had 
desired  to  do  so  within  the  time  allowed  him.  We 
fully  agree  with  the  counsel  for  appellant  that,  where 
there  is  an  entire  failure  to  perform  a  jurisdictional 
act  in  the  time  required,  the  city  council  has  no 
authority  to  proceed  with  the  work,  but  we  do  not 
think  that  the  law  announced  is  applicable  to  this 
case.  It  is  found  by  the  court  that  all  the  other 
notices  relative  to  the  improvement  and  required  by 
the  charter  were  regularly  given  and  duly  published. 

The  fourth  assignment  is  that  the  work  was  never 
completed,  and  that  the  property  owners  cannot  be 
compelled  to  pay  an  assessment  therefor.  On  that 
proposition  the  finding  of  the  court  is  — - 

"That  all  the  work  in  assessment  district  No.  3  was 
completed,  according  to  the  aforesaid  ordinances,  no- 
tices, etc.,  excepting  that  no  sidewalks  were  laid  down 
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in  said  district.  That  as  much  work  was  done  in  front 
of  this  property,  the  aforesaid  lot  5,  block  33,  as  any- 
where in  the  district.  That  the  reason  the  sidewalk 
was  not  laid  in  accordance  with  the  plans,  specifica- 
tions, notices  and  ordinances,  was  because  the  estimate 
of  the  engineer  was  exhausted,  the  work  being  done 
by  days'  labor.  After  the  issuance  of  the  certificate 
of  purchase  to  0.  J.  Pettibone  the  work  was  completed, 
and  that  there  is  now  a  good  sidewalk  and  pavement 
the  entire  length  of  the  streets  included  in  district  No. 
3,  and  the  same  was  done  without  additional  cost  to  S. 
W.  Herring,  his  heirs  or  personal  representatives,  nor 
is  the  same  now  a  charge  against  this  lot  5,  block  33." 

We  do  not  find  anything  in  the  charter  requiring 
the  work  to  be  completed  before  the  sale  of  the  prop- 
erty. The  council  was  required  to  levy  an  assessment 
when  the  stipulated  statement  had  been  proved.  This 
was  done,  and  the  assessment  roll  was  delivered  to  the  * 
city  treasurer,  and  if  the  property  owners  did  not  pay 
within  ten  days,  the  council  was  authorized  to  issue  a 
warrant  of  collection  to  the  marshal  and  require  him 
to  forthwith  sell  the  property  for  assessments.  The 
finding  of  the  court,  however,  in  relation  to  the  work 
having  been  finished  without  any  additional  expense 
to  the  owner,  and  that  it  is  not  a  lien  upon  the  land, 
is  a  sufficient  answer  to  this  assignment. 

It  seems,  however,  that  the  property  was  listed  in 
the  name  of  S.  D.  Henning  instead  of  in  the  name  of 
S.  W.  Herring,  and  it  is  insisted  by  the  appellant  that 
these  names  do  not  fall  under  the  rule  of  idem  aonans. 
The  recitals  in  the  deed  contain  the  name  of  S.  D. 
Tanning  instead  of  S.  D.  Henning  in  one  place,  but 
further  on  the  right,  title,  interest  and  property  of  S. 
D.  Henning  is  conveyed  by  the  deed,  so  that  the  only 
important  question  to  our  minds  is  whether  S.  D. 
Henning  is  sufficiently  like  S.  W.  Herring  to  make 
them  idem  aonans. 
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We  have  examined  all  the  authorities  cited  by  ap- 
pellant and  respondent  on  this  proposition,  and  we 
think  that  the  discrepancy,  slight  as  it  is,  between 
Henning  and  Herring,  ought  not  to  defeat  the  re- 
spondent's title  in  this  case,  and  nearly  all  the  cases 
hold  that  the  difference  in  the  middle  initial  of  names 
is  not  material.  A  great  many  cases  hold  that  it  is 
not  necessary  that  the  property  should  be  listed  in  the 
name  of  the  owner  at  all.  We  held  to  the  contrary  in 
Baer  v.  Choir,  7  Wash.  631  (32  Pac.  776, 36  Pac.  286), 
but  that  was  in  the  case  of  a  general  tax.  It  is  doubt- 
ful if  the  same  rule  ought  to  apply  in  cases  of  street 
assessment. 

Mr.  Elliott  in  his  work  on  Roads  and  Streets,  pp. 
431-2,  after  stating  that  a  reasonably  certain  descrip- 
I  tion  is  all  that  is  required,  because  it  is  not  just  to 
assume  that  the  proceedings  are  necessarily  hostile  to 
the  interests  of  the  property  owners,  because  the  law 
which  authorizes  them  to  levy  the  assessment  proceeds 
upon  the  theory  that  the  improvement  is  for  the  ben- 
efit of  the  owners  of  the  property  assessed,  goes  on  to 
say: 

"The  persons  against  whose  property  the  assess- 
ment is  directed  should  be  identified  in  some  appro- 
priate method,  and  this  is  generally  done  by  naming 
them.  It  is  obvious,  however,  that  it  is  not  always 
possible  to  accurately  name  the  owners,  and  where 
this  is  so  it  seems  unjust  to  deny  any  force  to  the  as- 
sessment. If  the  property  is  well  described  and  the 
officers  have  done  all  that  reasonable  diligence  en- 
abled them  to  do,  the  assessment  should  be  upheld. 
Immaterial  inaccuracies  in  naming  the  owners  ought 
not  to  be  allowed  to  defeat  the  proceedings.  Where 
the  assessment  is  made  by  a  municipal  corporation, 
and  for  the  improvement  of  a  street,  there  is  much 
reason  for  giving  little  weight  to  errors  in  names  if 
the  property  assessed  is  properly  described,  since  from 
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the  nature  of  the  proceedings  and  the  character  of  the 
improvement  it  is  hardly  conceivable  that  an  owner 
can  be  ignorant  of  what  has  been  done,  and  if  he 
knows  the  facts,  be  must  know,  as  matter  of  law,  that 
his  property  is  liable  for  the  assessment." 

We  think  the  deed  was  properly  made,  under  the 
provisions  of  the  law,  in  the  name  of  the  territory. 
With  this  view  of  the  legality  of  the  tax  title  it  be- 
comes unnecessary  to  enter  into  a  discussion  of  the 
questions  raised  in  defense  by  the  respondent. 

The  judgment  will  be  affirmed. 

HoYTy  0.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


(No.  2305.    Decided  December  14,  1806.] 

A.  0.  Uttsrback  et  al.,  Respondents ,  v.  Ezra  M. 
Meeker  et  ux.,  Appellants. 

APPmAL— ACCEPTANCE  OF  RESULTS  OF  DECREE  —  ESTOPPEL  —  IMPROPER 
JOINDER  OF  CAUSES  OF  ACTION. 

The  failare  of  appellants  to  object  to  the  action  of  their  oo-defend- 
anta,  in  receiving  money  tendered  by  plaintiffs  parsaant  to  the  de- 
cree of  the  court,  will  not  estop  them  from  prosecuting  theirappeal, 
when  the  payment  and  acceptance  of  said  money  does  not  pat  an 
end  to  the  controversy  between  the  parties  to  the  appeal. 

An  action  to  remove  a  cloud  upon  the  titles  of  plaintiffs  to  their 
respective  pieces  of  land,  caused  by  a  mortgage  upon  the  whole  of 
said  land  held  by  certain  of  the  defendants,  and  also  to  restrain  de- 
fendants from  fencing  up  certain  alleged  public  streets  and  alleys, 
cannot  be  maintained  jointly  by  parties  claiming  under  separate 
and  distinct  contracts  and  deeds  embracing  separate  and  distinct 
parcels  of  land  purchased  at  different  dates  and  in  different  addi- 
tions, some  of  which  had  been  laid  out  subsequent  to  the  sales  of 
lots  in  the  prior  platted  additions. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.     Reversed. 
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A.  R.  Heilig  {John  P.  Hartman,  Jr.,  of  counsel),  for 
appellants. 

A.  JR.  Titlow,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — PlaintiflFs  brought  this  action  to  remove 
a  cloud  upon  the  titles  of  plaintiffs  to  their  respective 
pieces  of  land,  caused  by  a  mortgage  upon  the  whole 
of  said  land  held  by  the  appellants,  Ezra  M.  Meeker 
and  Eliza  J.  Meeker,  husband  and  wife;  also  to  restrain 
certain  of  the  defendants  from  fencing  up  certain  al- 
leged public  streets  and  alleys  in  the  town  of  Puyal- 
lup  and  interfering  with  the  ingress  and  egress  to 
and  from  the  several  properties  of  the  respondents. 

There  are  thirteen  plaintiffs  in  the  case,  each  claim- 
ing to  be  lawfully  in  possession  of  distinct  and  differ- 
ent pieces  and  parcels  of  land  consisting  of  town  lots 
in  different  additions  to  the  town  of  Puyallup.  The 
possession  and  right  of  possession  of  some  o|  the  plain- 
tiffs is  based  upon  contracts  of  purchase  and  for  deeds 
made  with  the  defendant,  the  Tacoma  and  Puyallup 
Bailroad  Company,  a  corporation,  and  Otis  Sprague, 
receiver  therefor  (not  appealing),  which  contracts 
bear  different  dates  and  embrace  the  premises  claimed 
by  the  respective  defendants.  Other  plaintiff's  claim 
possession  and  right  of  possession  by  virtue  of  deeds 
of  general  warranty  with  covenants  against  incum- 
brances executed  by  said  railroad  company,  convey- 
ing in  severalty  to  such  plaintiffs  the  several  distinct 
pieces  and  parcels  of  land  respectively  claimed  by 
them,  said  deeds  bearing  different  dates.  The  mort- 
gage held  by  the  Meekers,  already  referred  to, 
embraces  within  its  description  all  of  the  lands  in  ques- 
tion owned  by  the  plaintiffs  respectively,  and  was  a 
subsisting  mortgage  and  of  record  in  the  proper  office 
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at  and  prior  to  the  date  of  execution  of  any  of  the  con- 
tracts or  deeds  hereinbefore  referred  to. 

The  complaint,  among  other  things,  alleges  in  sub- 
stance that  prior  to  entering  into  any  of  said  contracts 
with  the  respective  plaintiffs,  the  Tacoma  and  Puyal- 
lup  Railroad  Company —  at  that  time  the  owner  of  the 
lands  in  question  —  entered  into  an  agreement  with 
the  defendants  Ezra  M.  and  Eliza  J.  Meeker  (appel- 
lants), whereby  said  railroad  company  on  behalf  of 
itself  and  appellants  was  to  make  sale  of  said  town 
lots  covered  by  the  aforementioned  mortgage  to  any 
and  all  purchasers  it  might  procure,  and  make  a  full, 
complete  and  clear  title  in  fee  simple  to  said  lands  and 
lots  to  such  purchasers  as  might  be  procured.  That 
thereafter  and,  in  pursuance  of  said  contract  and  agree- 
ment between  said  railroad  company  and  the  Meekers, 
the  various  plaintiffs  purchased  of  said  railroad  com- 
pany the  lots  respectively  claimed  by  them  and  made 
payments  under  their  respective  contracts. 

The  complaint  further  alleges  that  appellants  re- 
ceived from  said  railroad  company  on  account  of  said 
mortgage  the  various  sums  paid  by  plaintiffs  on  ac- 
count of  their  respective  purchases;  and  also  alleges 
that  said  mortgage  and  the  indebtedness  secured  by  it 
have  been  fully  paid,  and  that  the  appellants  knew 
that  by  the  terms  of  the  contracts  between  the  rail- 
road company  and  the  respective  plaintiffs,  the  plain- 
tiffs were  to  receive  from  said  company  full,  complete 
and  perfect  title  in  fee  simple,  free  of  all  incum- 
brances, to  the  respective  lots  so  purchased  by  them, 
and  never,  at  any  time,  objected  to  the  said  railroad 
company  making  any  of  the  aforementioned  deeds 
and  contracts,  nor  gave  plaintiffs  or  either  of  them 
any  notice  that  they  would  assert  any  right  in  and 
to  said  property  by  virtue  of  said  mortgage,  but,  on 
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the  contrary,  by  their  acts  induced  plaintiffs  and  each 
of  them  to  make  said  purchases,  in  consequence  of 
which  the  plaintiffs  were  led  to  believe  that  the  Meek- 
ers  would  make  all  the  necessary  and  proper  releases 
and  acquittances  of  said  pieces  and  parcels  of  land, 
freeing  and  discharging  any  and  all  incumbrances 
against  each  parcel  thereof.  That  some  of  the  plain- 
tiffs have  erected  dwellings  upon  their  respective 
properties  and  otherwise  permanently  improved  the 
same. 

The  complaint  also  alleges  that  the  appellants  un- 
lawfully, against  the  rights  of  the  plaintiffs  and  each 
of  them,  and  without  authority,  have  closed  up,  by 
fencing  and  boarding,  a  number  of  streets  and  alleys 
in  said  addition  to  the  town  of  Puyallup,  ''  although 
the  same  had  been  dedicated  to  the  public  use  for- 
ever, and  although  said  plaintiffs  had  purchased  said 
aforementioned  and  described  pieces  and  parcels  of 
land  in  consideration  that  the  same  should  be  kept 
open  and  free  for  the  use  of  these  plaintiffs  and  for 
the  public  in  general,"  etc.  The  other  allegations  of 
the  complaint  require  no  notice. 

The  appellants  demurred  to  the  complaint  upon 
several  grounds;  among  others:  ''(2)  That  several 
causes  of  action  have  been  improperly  united.''  The 
demurrer  having  been  overruled  and  issues  of  fact 
joined,  the  cause  was  tried  and  a  judgment  and  decree 
entered  by  the  lower  court  in  favor  of  the  plaintiffs, 
from  which  this  appeal  has  been  taken. 

A  preliminary  question  arises  upon  a  motion  to 
dismiss  the  appeal,  which  motion  is  based  upon  the 
theory  that  the  appellants  Meeker  have  by  their 
silence  and  failure  to  make  objections  to  the  action  of 
their  co-defendants  (the  McDonalds)  receiving  from 
plaintiffs  money  tendered  by  plaintiffs  pursuant  to  the 


UTTERBACK  ▼.  MEEKER.  189 

Dec.  1896.]  Opinion  of  the  Coart— Gordon,  J. 

decree  of  the  court,  consented  thereto,  and  conse- 
quently are  estopped  from  further  prosecution  of  the 
appeal.  We  think  there  is  no  merit  in  the  motion. 
The  appellants  can  not  be  held  bound  by  the  conduct 
of  the  McDonalds  in  accepting  the  money  which  the 
decree  provided  should  be  paid  to  them,  and  the 
receipt  and  acceptance  of  said  money  by  the  McDon- 
alds did  not  put  an  end  to  the  controversy  between 
the  parties  here. 

The  demurrer  to  the  complaint  should  have  been 
sustained  upon  the  ground  above  stated. 

The  respondents  contend  that  they  each  and  all  are 
interested  in  the  contract  made  between  the  railroad 
company  and  the  Meekers,  that  they  each  and  all  are 
suffering  from  a  cloud  that  the  appellants  Meeker  are 
attempting  to  cast  upon  their  title,  that  they  each  and 
all  are  suffering  from  the  fencing  up  of  the  streets 
which  they  are  entitled  to  have  kept  open,  and  that 
they  each  and  all  made  their  respective  purchases 
relying  upon  the  representations  of  the  defendants 
Meeker.  They  insist  that  the  action  belongs  to  the 
class — 

"Where  a  number  of  persons  have  separate  or  in- 
dividual claims  or  rights  of  action  against  the  same 
party,  but  all  arise  from  some  common  cause,  are 
governed  by  the  same  legal  rule,  and  involve  similar 
facts,  and  the  whole  matter  might  be  settled  in  a  sin- 
gle suit  brought  by  all  these  persons  uniting  as  co- 
plaintiffs,  or  one  of  the  persons  suing  on  behalf  of  the 
others,  or  even  by  one  person  suing  for  himself  alone." 
1  Pomeroy,  Equity  Jurisprudence,  §  245. 

That  the  rule  thus  laid  down  by  Mr.  Pomeroy  has 
much  authority  in  its  support  cannot  well  be  doubted, 
but  we  are  convinced  that  it  is  not  applicable  to  the 
present  controversy.  The  rights  of  the  plaintiffs  in 
this  action  do  not  arise  from  a  "  common  cause."  Nor 
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is  the  case  of  Osborne  v.  Wisconsin  Central  Ry.  Co.,  43 
Fed.  824,  in  point  here.  In  that  case  the  plaintiffs 
claimed  to  be  the  owners  of  tracts  of  land  acquired 
under  the  provisions  of  the  homestead  and  pre- 
emption laws  of  the  United  States,  and  the  question 
was,  whether  their  lands  were  within  the  limits  of 
the  grant  by  congress  to  the  railway  company  or  re- 
served to  the  United  States,  and  therefore  open  to 
settlement.  The  court  held  that  they  had  a  com- 
munity of  interest  in  the  subject  matter  and  a  com- 
mon source  of  title,  namely, 

"the  action  of  the  land  department  opening  these 
lands  for  entry  under  the  homestead  and  pre-emption 
laws  of  the  United  States." 

But  there  is  a  clear  distinction,  it  seems  to  us,  be- 
tween that  case,  in  which  it  was  said  that  "  the  com- 
pany's claim  is  good  or  bad  against  all  the  plaintiffs, 
as  it  may  be  good  or  bad  against  any  one  of  them," 
and  the  present  case,  in  which  some  of  the  plaintiffs 
claim  under  separate  and  distinct  contracts  to  which 
all  of  their  co-plaintiffs  are  strangers,  and  still  others 
of  them  rely  upon  covenants  contained  in  deeds  to 
which  all  of  their  co-plaintiffs  are  strangers.  As 
already  noticed,  five  of  the  plaintiffs  have  not  yet  se- 
cured deeds  to  the  respective  tracts  claimed  by  them. 
They  assert  that  they  have  performed  the  require- 
ments of  their  respective  contracts,  and  this  of  itself 
suggests  an  obstacle  to  the  action.  The  question,  for 
instance,  of  whether  or  not  a  particular  plaintiff  had 
performed  the  conditions  devolving  upon  him  under 
his  contract  of  purchase  is  a  question  in  which  none 
of  his  co-plaintiffs  can  possibly  have  any  interest.  In 
the  determination  of  that  question  they  have  nothing 
in  common,  and  yet  its  determination  becomes  im- 
portant and  necessary  to  a  decision  of  the  cause.    We 
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say  "necessary,"  because  those  of  the  plaintiffs  who 
are  without  title  have  found  it  necessary  to  allege  in 
their  complaint  that  they  have  performed  the  condi- 
tions of  their  respective  contracts.'  Without  this  alle- 
gation they  would  not  be  entitled  to  any  relief  upon 
the  other  facts  stated,  and,  if  it  was  necessary  or  proper 
to  the  statement  of  a  cause  of  action  that  the  com- 
plaint should  contain  this  allegation,  it  would  be 
equally  permissible  for  the  defendants  to  tender  issue 
thereon,  and,  in  that  event,  could  it  be  said  that  "  the 
defendants'  claim  is  good  or  bad  against  all  the  plain- 
tififs  as  it  may  be  good  or  bad  against  any  one  of 
them?"  Clearly  not.  The  mere  statement  of  the 
proposition  engenders  its  negation.  The  contracts 
and  deeds  under  which  the  respective  plaintiffs  claim 
title,  or  right  to  title,  are  distinct  and  independent 
contracts  and  deeds,  made  at  different  times,  embrac- 
ing separate  and  distinct  parcels  of  land.  For  a  breach 
of  the  covenants  contained  in  the  deed  of  one  of  the 
plaintiffs,  none  of  the  other  plaintiffs  could  have  a 
right  of  action,  and  the  evidence  necessary  to  sustain 
the  cause  of  one  plaintiff  might  and  probably  would 
be  wholly  inadmissible  in  support  of  the  claims  of  the 
other  plaintiffs.  So,  too,  in  regard  to  the  relief  which 
is  sought  against  the  acts  of  some  of  the  defendants  in 
fencing  certain  streets.  The  property  claimed  by  some 
of  the  plaintiffs  is  in  Maplewood  addition  to  the  city 
of  Puyallup,  that  of  some  of  the  others  is  in  the  sec- 
ond Maplewood  addition,  and  that  of  the  others  is 
in  still  another,  viz.,  the  third  Maplewood  addition. 
These  additions  were  platted  at  different  times.  The 
plaintiff  who  bought  lots  in  the  first  Maplewood  addi- 
tion clearly  did  not  buy  with  reference  to  streets  sub- 
sequently laid  out  in  another  and  different  addition. 
He  has  no  interest  in  common  with  his  co-plaintiff 
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who  bought  in  the  last  named  addition,  and  his  right 
of  action,  if  he  has  one  at  all,  is  founded  upon  a  dis- 
tinct and  different  claim.  We  deem  it  unnecessary  to 
extend  the  discussion.  Briefly  stated,  what  is  at- 
tempted here  is  to  unite  in  one  action  several  distinct 
and  separate  causes  of  action  existing  in  favor  of  dis- 
tinct parties,  whose  interests  are  several,  and  neither 
of  whom  has  any  interest  in  the  cause  of  the  others. 

''  The  only  respect  in  which  it  can  be  said  that  they 
have  the  same  interest  is,  that  their  positions  are  simi- 
lar. They  each  happen  to  have  a  right  of  action  against 
the  same  person,  for  causes  almost  identical  in  their 
facts.  This,  however,  is  not  sufficient  to  give  them  a 
joint  right  of  action."  Hendrickson  v.  Wallace's  Exee^ 
utor,  31 N.  J.  Eq.  605;  Sort  v.  Yaw,  46  Iowa,  323;  Sam- 
ueU  V,  Blanchard,  25  Wis.  329;  Bliss,  Code  Pleading 
(3d  ed.),  §  123. 

We  have  examined  every  case  cited  by  counsel  for 
the  respondents  upon  this  point,  and  are  of  the  opin- 
ion that  none  of  them  conflict  with  the  views  herein 
expressed.  Indeed,  we  think  that  TVibette  v.  Illinois 
Central  Ry.  Co.,  70  Miss.  182  (35  Am.  St.  Rep.  642, 
12South.  32),and  Owenv.Frink,  24Cal.l7l,citedby  re- 
spondents, are  decidedly  adverse  to  the  position  taken 
by  them  in  the  present  controversy. 

The  demurrer  should  have  been  sustained.  The 
decree  will  be  reversed  and  the  cause  remanded,  with 
instructions  to  dismiss  the  action. 

HoYT,  C.  J.,  and  Anders,  J.,  concur. 
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C.  W.  Waldron,  Respondent,  v.  Home  Mutual   In- 
surance Company,  Appellant. 

WIRE  DISUBANCS — ORAL  CONTRACT  —  LIABILITY  OF  COMPANY — BURDEN 
OF  PROOF  ~  WBIOHT  OF  TBBTIMONT. 

Where  there  is  an  oral  contract  entered  into  for  insaranoe,  all 
the  essentials  having  been  agreed  upon,  and  loss  occurs  before  the 
policy  is  actually  issued  or  delivered,  the  contract  is  binding  upon 
the  insurance  company  in  accordance  with  the  terms  of  the  agree- 
ment, just  as  though  the  policy  had  been  issued. 

The  plaintiff  in  an  action  against  an  insurance  company  on  an 
oral  contract  of  insurance  is  not  required  to  prove  by  dear  and  con- 
clusive proof  that  such  contract  was  made,  but,  so  far  as  the  weight 
of  testimony  is  concerned,  stands  in  the  same  position  as  any  liti- 
guit  having  the  burden  of  proof  in  matters  where  the  question  of 
proof  is  submitted  to  a  jury. 

The  fact  that  the  testimony  of  a  witness  is  in  the  form  of  a  dep- 
osition, or  of  an  admission,  for  the  purpose  of  avoiding  a  continu- 
ance, that  the  witness,  if  present,  would  swear  to  a  certain  state  of 
facts,  will  not  give  it  greater  weight  than  the  testimony  of  a  witness 
present  in  person,  but  the  jury  have  a  right  to  weigh  it  as  they  do 
any  other  testimony  in  the  case. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     Affirmed. 

Condon  &  Wright,  for  appellant : 

While  the  courts  of  last  resort  have  properly  sus- 
tained oral  contracts  for  insurance,  they  have  heen 
careful  to  require  the  plaintiff  upon  such  an  oral  con- 
tract to  prove  by  clear  and  conclusive  proof  that  such 
contract  was  made.  The  burden  of  proving  the  bind- 
ing and  completed  parol  contract  is  on  the  plaintiff, 
and  the  defendant  is  entitled  to  the  benefit  of  the 
doubt.  McCann  v.  jEtna  Ins.  Co.,  3  Neb.  198;  Din- 
ning V.  PJuenix  Ins.  Co.,  68  111.  414;  Suydam  v.  Colum- 
bus Ins.  Co.,  18  Ohio,  459;  Smith  v.  State  Ins.  Co.,  58 
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Iowa,  487;  1  Wood,  Fire  Insurance  (2d  ed.),  pp.  37-40, 
note  3;  Todd  v.  Piedmont,  etc.,  Ins.  Co.,  34  La.  An.  63; 
Barr  v.  Insurance  Co.,  61  Ind.  488.  The  proof  may  be 
by  parol,  but  must  be  clear  and  conclusive.  Neville 
V.  Merchants*,  etc.,  Ins.  Co.,  19  Ohio,  462;  New  Eng» 
land,  etc.,  Ins.  Co.  v.  Robinson,  25  Ind.  636;  Kelly  v. 
Connecticut  Ins.  Co.,  10  Bosw.  82.  If  the  evidence  is 
conflicting,  no  bill  in  equity  will  lie  and  no  action  at 
law.  Strohn  v.  Hartford  Ins.  Co.,  37  Wis.  628  (19  Am. 
Rep.  777);  Hartford  Ins.  Co.  v.  Wilcox,  67  111.  180;  1 
Wood,  Fire  Insurance  (2d  ed.),  p.  41. 

Maxwell  &  Romaine,  for  respondent : 

Upon  the  point  that  an  insurance  company  is  liable 
for  loss,  upon  an  oral  contract  as  though  a  policy  had 
been  issued,  counsel  cite  Hardwich  v.  State  Ins.  Co.,  26 
Pac.  841  and  31  Pac.  666;  Campbell  v.  American  Fire 
Ins.  Co.,  40  N.  W.  661;  Davenport  v.  Ins.  Co.,  17  Iowa, 
276;  Audubon  v.  Ins.  Co.,  27  N.  Y.  216;  Fish  v.  Cot- 
tenet,  44  N.  Y.  538;  May,  Insurance,  §  665;  1  Wood, 
Insurance,  §  20.  That  in  such  cases  the  insured  is  not 
bound  by  any  conditions  usually  contained  in  the 
policies  of  the  company,  as  to  the  manner  of  furnish- 
ing proof  of  loss,  etc.,  as  a  condition  precedent  to  a 
right  of  action  upon  such  oral  contract.  Baile  v.  Ins. 
Co.,  73  Mo.  371;  Ins.  Co.  v.  Robinson,  56  Pa.  St.  266. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  by  C.  W. 
Waldron  against  the  Home  Mutual  Insurance  Com- 
pany, upon  an  alleged  contract  for  insurance  in  the 
appellant  company  upon  a  certain  two-story  frame 
building  in  Whatcom  county.  The  contract  is  alleged 
to  have  been  made  between  the  respondent  and  the 
firm  of  McLennan  &  Reed,  agents  of  the  appellant 
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company,  at  Fairhaven,  Washington,  on  the  12th  day 
of  September,  1892.  No  policy  was  ever  written  or 
issued  by  appellant  or  by  any  of  its  agents.  On  the 
17th  day  of  September,  A.  D.  1892,  the  said  two-story 
frame  building  was  destroyed  by  fire.  The  answer 
denies  generally  all  the  allegations  of  the  complaint. 
On  trial  by  jury  verdict  was  rendered  against  the  de- 
fendant and  judgment  was  entered  for  the  sum  of 
$552.72  and  interest,  and  an  appeal  was  taken. 

This  cause  was  before  this  court  in  October,  1894, 
the  report  of  which  is  in  9  Wash.  534  (38  Pac.  136). 
lu  the  trial  upon  which  that  appeal  was  based,  the 
judgment  was  rendered  for  the  respondent  as  in  this 
case,  but  the  cause  was  reversed  and  sent  back  for  a 
new  trial,  for  the  reason  that  there  was  a  variance 
between  the  contract  declared  upon  and  the  contract 
proved,  in  that  the  contract  declared  upon  was  for 
the  insurance  of  one  building  in  the  sum  of  $500, 
while  the  evidence  showed  a  contract  to  insure  two 
buildings,  one  for  $500,  and  one  for  $100.  The  re- 
versible error  has  been  obviated  in  this  case. 

The  appellant's  assignments  of  error  based  upon 
erroneous  admission  of  testimony  are  not,  in  our 
opinion,  meritorious;  the  questions  were  admissible 
and,  therefore,  the  appellant  was  in  noway  prejudiced. 
There  was  an  assignment  in  this  connection,  namely, 
that  the  court  erred  in  permitting  the  respondent  to 
testify  as  to  what  the  agent  told  him  concerning  the 
company's  claim  that  the  policy  had  not  been  deliv- 
ered, on  the  ground  that  the  company  could  not  be 
bound  by  the  statement  of  the  agent,  which  might 
have  some  weight  if  it  were  founded  upon  the  record; 
the  record  shows,  however,  that  this  was  not  a  state- 
ment of  the  agent  which  was  intended  to  bind  the 
company,  but  simply  a  statement  of  what  the  com- 
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pany  itself  gave  as  a  reason  for  not  adjusting  the  loss. 

The  answer  in  this  case  raised  a  direct  issue  as  to 
the  main  fact  stated  in  the  complaint,  viz.,  that  the 
appellant  had  agreed  to  insure  the  building  and  had 
taken  the  application  for  such  insurance.  It  is  un- 
doubtedly well  established  law  that  where  there  is  an 
oral  contract  entered  into  for  insurance,  all  the  essen- 
tials having  been  agreed  upon,  and  loss  occurs  before 
the  policy  is  actually  issued  or  delivered,  the  contract 
is  binding  upon  an  insurance  company  in  accordance 
with  the  terms  of  the  agreement,  just  as  though  the 
policy  had  been  issued.  1  May,  Insurance,  §§20-23; 
1  Wood,  Insurance,  §  20. 

Indeed,  this  proposition  is  not  disputed  by  the  ap- 
pellant, but  his  claim  is  that  the  law  requires  the 
plaintiff  upon  such  an  oral  contract  to  prove  by  dear 
and  conclusive  proof  that  such  contract  was  made. 
The  burden  of  proving  this  contract  is,  of  course, 
upon  the  plaintiff,  as  the  burden  is  upon  any  litigant 
to  prove  an  aflBrmative  proposition,  but  we  know  of 
no  reason  why  there  should  be  a  distinction,  so  far  as 
the  weight  of  testimony  is  concerned,  between  this 
and  any  other  case  where  the  question  of  proof  is 
submitted  to  a  jury. 

In  this  case  the  agent  of  the  company  was  not 
present,  and  an  affidavit  was  offered  by  the  appellant, 
setting  up  the  fact  that  the  agent,  if  present,  would 
swear  virtually  in  opposition  to  the  statement  made 
by  the  respondent  concerning  the  contract.  It  was 
admitted  by  the  respondent  that  the  witness,  if  pres- 
ent, would  swear  as  indicated  by  the  affidavit.  Now, 
it  is  contended  by  the  appellant  that,  inasmuch  as 
there  i&  a  direct  conflict  between  the  only  persons 
having  a  knowledge  of  the  facts,  who  testified  at  the 
trial  of  this  case,  that  if  the  witness  McLennan  could 
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have  been  produced  upon  the  witness  stand  so  that 
the  court  or  jury  could  have  found  anything  in  his 
appearance,  manner  of  testifying,  or  the  testimony 
given  by  him  to  warrant  them  in  discrediting  his 
statement  in  any  manner,  that  the  preponderance  of 
the  evidence  necessary  to  sustain  the  respondent's 
case  might  be  admitted;  but  that  inasmuch  as  he  was 
not  present  and  it  was  admitted  that,  if  present,  he 
would  testify  to  the  facts  set  forth  in  the  affidavit,  the 
jury  has  no  right  to  discredit  his  testimony,  and  that 
therefore  it  can  not  be  said  that  the  respondent  has 
sustained  his  duty  of  proving  his  contract  by  pre- 
ponderance of  the  evidence.  We  think  it  would  cer- 
tainly be  the  announcement  of  a  novel  doctrine  that 
the  weight  of  testimony  can  be  increased  by  produc- 
ing it  in  the  form  of  a  deposition  or  by  an  admission 
(for  the  purpose  of  avoiding  a  continuance)  that  the 
witness,  if  present,  would  swear  to  a  certain  state  of 
facts.  This  testimony,  like  any  other  in  the  case,  goes 
to  the  jury  and  they  have  a  right  to  weigh  it  as  they 
do  any  other  testimony  in  the  case,  although  it  may 
be  more  difficult  to  weigh  it  correctly  than  it  is  to 
weigh  the  testimony  of  a  witness  who  appears  in 
proper  person  before  them. 

But  it  is  all  a  question  of  fact  for  the  jury  to  pass 
upon,  and  the  testimony  being  conflicting,  and  the 
jury,  under  proper  instructions,  having  rendered  their 
verdict  presumably  based  upon  the  weight  of  testi- 
mony, and  there  being  sufficient  testimony  on  the 
part  of  the  plaintiff  to  sustain  the  verdict,  under  the 
uniform  rulings  of  this  court,  the  judgment  will  not 
be  disturbed.  Finding  no  error  in  the  record,  the 
judgment  will  be  affirmed. 

Scott,  Anders  and  Gordon,  JJ.,  concur. 
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L.  H.  Anderson,  Respondent,  v.  D.  R.  Biqelow  et  ux., 
Appellants. 

DISMISSAL  OF  APPEAL  —  DBFECTIVB   BOND  —  DEDICATION  —  AUTHORITY 
OF  ATTORNEY   IN  PACT  —  JUDGMENT  —  EVIDENCE. 

An  appeal  will  not  be  dismissed  on  account  of  failure  to  comply 
with  the  exact  terms  of  the  statutory  requirements  in  the  appeal 
bond,  where  its  conditions  are  such  as  to  protect  every  right  of  the 
respondent.    (Anders  and  Gordon,  J  J.,  dissent.) 

A  general  power  of  attorney  by  a  wife  to  her  husband  to  sell  land 
will  not  authorize  him  to  make  a  dedication  for  street  purposes,  and 
accordingly  declarations  and  acts  of  his  tending  to  show  dedication 
by  estoppel  are  not  binding  on  the  wife. 

The  fact  that  a  judgment  in  an  action  had  determined  that  cer- 
tain land  had  been  dedicated  by  a  grantor,  would  not  make  the 
judgment  evidence  in  an  action  by  a  grantee  against  the  grantor, 
when  the  grantor  was  not  a  party  to  the  prior  action  and  had  not 
been  legally  notified  to  protect  the  title  conveyed  by  his  deed ;  and 
his  knowledge  of  the  prior  action  and  presence  there  as  a  witness 
would  not  render  him  responsible  for  the  result  in  such  action. 

Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  T.  M.  Reed,  Jr.,  Judge.     Reversed. 

Milo  A.  Root,  and  Troy  &  Falknor,  for  appellants. 
Phil.  Skillman,  and  J.  R.  Mitchell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — The  respondent  attacks  the  suflBciency 
of  the  appeal  bond.  The  conditions  therein  do  not 
exactly  conform  to  the  provisions  of  the  statute,  but 
there  is  not  such  a  variance  from  the  statutory  re- 
quirements that  it  could  not  be  enforced  as  a  statutory 
bond.  This  being  so,  and  the  conditions  being  such 
as  to  protect  every  right  of  the  respondent,  the  bond 
is  not  so  defective  as  to  require  us  to  dismiss  the  ap- 


ANDERSON  ▼.  BIGELOW.  199 

Dec.  1896.]  Opinion  of  the  Conrt—  Hoyt,  C.  J. 

peal.  See  McEachem  v.  Braekett,  8  Wash.  652  (36  Pac. 
690,  40  Am.  St.t  Rep.  922);  Warburton  v.  Ralph,  9 
Wash.  537  (38  Pac.  140);  Horton  v.  Donohoe-Kelly 
Banking  Co,,  15  Wash.  399  (46  Pac.  409). 

The  action  was  brought  to  recover  damages  for  the 
alleged  breach  of  a  covenant  of  warranty  contained  in 
H  deed  made  by  appellants  to  respondent.  The  cove- 
nant, which  it  was  claimed  had  been  broken,  was  for 
quiet  enjoyment,  and  the  ground  of  the  claim  was 
that,  at  the  time  the  deed  was  delivered,  the  property 
described  therein  had  been  dedicated  to  public  use  for 
the  purposes  of  a  street.  Plaintiff  sought  to  establish 
the  fact  that  the  land  had  been  so  dedicated  by  evi- 
dence tending  to  show  acts  on  the  part  of  the  defend- 
ants which  estopped  them  from  denying  that  it  had 
been  so  dedicated.  He  also  claimed  that  the  fact  that 
the  land  had  been  so  dedicated  had  been  determined 
in  a  certain  action  in  which  he  was  plaintiff  and  one 
Banner  was  defendant,  and  that  the  defendants  were 
80  connected  with  that  action  that  they  were  bound 
by  the  decision  rendered  therein. 

Upon  the  first  proposition,  there  was  evidence  in- 
troduced tending  to  show  that  the  defendant  D.  R. 
Bigelow  had  made  statements  to  those  about  to  pur- 
chase land  in  the  vicinity  that  the  land  in  question 
had  been  set  aside  for  street  purposes;  but  there  was 
no  evidence  tending  to  show  that  the  defendant  A.  E. 
Bigelow,  who  was  the  wife  of  the  other  defendant,  had 
done  or  said  anything.  But  it  was  shown  that,  at  the 
time  D.  R.  Bigelow  made  the  declarations  relied  upon, 
he  held  a  power  of  attorney  from  his  wife  authorizing 
him  to  sell  her  real  estate,  receive  payment  therefor, 
and  make  conveyances  thereof. 

The  superior  court  instructed  the  jury  that  the  wife 
was  bound  by  the  declarations  of  her  husband  by  rea- 
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son  of  having  given  him  this  power  of  attorney.  There 
was  nothing  in  such  power  of  attorney  which  gave 
defendant  D.  R.  Bigelow  authority  to  do  more  than 
sell  the  land.  There  was  nothing  said  therein  about 
platting  it,  nor  about  dedicating  any  portion  thereof 
to  the  use  of  the  public.  And  while  it  is  true  that  the 
setting  aside  of  one  portion  for  street  purposes  might 
have  added  value  to  other  portions,  so  might  the  con- 
veyance of  one  portion  to  an  individual  for  a  certain 
purpose  have  added  value  to  other  portions  for  other 
purposes.  But  the  fact  that  one  tract  had  been  sold 
for  a  certain  purpose  would  not  authorize  the  attorney 
to  convey  another  portion  without  receiving  value 
therefor.  The  general  power  to  sell  did  not  authorize 
the  person  acting  thereunder  to  make  a  dedication  for 
street  purposes.  See  Dupont  v.  Wertheman,  10  Cal. 
354;  Matt  v.  Smith,  16  Oal.  584;  Randall  v.  Duff,  79 
Cal.  115  (19  Pac.  532). 

The  court  held  that  the  allegations  of  the  complaint 
as  to  the  judgment  in  the  other  action  and  as  to  its 
effect  had  not  been  denied  in  the  answer,  and  that 
unless  defendants  had  shown  that  it  was  collusive  and 
fraudulent  they  were  bound  thereby.  It  is  not  neces- 
sary for  us  to  determine  as  to  the  sufficiency  of  the 
denial,  for  the  reason  that  we  are  of  the  opinion  that 
the  allegations  in  the  complaint,  if  admitted  to  be 
true,  were  not  sufficient  to  show  that  the  defendants 
were  bound  by  the  judgment.  The  only  statement 
tending  to  connect  the  defendants,  or  either  of  them, 
with  the  action,  was  that  during  the  pendency  thereof 
they  had  full  notice  and  knowledge  of  the  several 
matters  involved,  and  that  the  said  defendant  D.  R. 
Bigelow  attended  upon  the  trial  of  said  cause  and  was 
a  witness  therein  in  behalf  of  the  plaintiff;  and  this 
was  not  sufficient  to  show  such  a  demand  upon  them 
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to  appear  and  prosecute  the  actiou  as  to  make  them 
responsible  for  the  result.  And  \vhatever  may  be  the 
force  of  a  judgment  against  a  defendant  to  the  effect 
that  the  plaintiff  had  a  title  paramount  to  that  con- 
veyed by  the  deed  under  which  such  defendant  held, 
where  the  grantor  therein  has  not  been  regularly 
called  upon  to  defend,  no  case  can  be  found  where, 
under  such  circumstances,  a  judgment  against  a  plain- 
tiff in  favor  of  a  defendant  has  been  held  to  in  any 
manner  affect  the  rights  of  the  grantor  in  the  deed 
under  which  the  plaintiff  claimed.  In  fact,  it  may 
well  be  questioned  whether  a  grantee  who  sees  fit  to 
voluntarily  go  into  court  is  in  a  situation  to  have  any 
rights  established  in  an  action  thus  voluntarily  brought, 
which  shall  have  any  effect  in  an  action  brought  by 
him  against  his  grantor.  And  it  is  certain  that  a 
judgment  rendered  in  such  an  action  to  which  the 
grantor  is  not  a  party  and  in  which  he  has  not  been 
legally  notified  to  protect  the  title  conveyed  by  his 
deed  is  not  even  prima  facie  evidence  in  an  action 
brought  by  the  grantee  against  the  grantor. 

The  judgment  must  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Scott,  J.,  concurs. 

Anders,  J. — Section  6  of  the  act  relating  to  appeals 
to  the  supreme  court.  Laws  of  1893,  p.  122,  provides 
that: 

"An  appeal  in  a  civil  action  or  proceeding  shall  be- 
come ineffectual  for  any  purpose  unless  at  or  before 
the  time  when  the  notice  of  appeal  is  given  or  served, 
or  within  five  days  thereafter,  an  appeal  bond  to  the 
adverse  party  conditioned  for  the  payment  of  costs 
and  damages  as  prescribed  in  §  7  of  this  act,  be  filed 
with  the  clerk  of  the  superior  court,  or  money  in  the 
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sum  of  two  hundred  dollars  be  deposited  with  the 
clerk  in  lieu  thereof." 

And  §  7  provides  that  the  appeal  bond  — 

"Shall  be  conditioned  that  the  appellant  will  pay 
all  costs  and  damages  that  may  be  awarded  against 
him  on  the  appeal,  or  on  the  dismissal  thereof,  not 
exceeding  two  hundred  dollars.  An  appeal  shall  not 
stay  proceedings  on  the  judgment  or  order  appealed 
from  or  on  any  part  thereof,  unless  the  original  or  a 
subsequent  appeal  bond  be  further  conditioned  that 
the  appellant  will  satisfy  and  perform  the  judgment 
or  order  appealed  from  in  case  it  shall  be  affirmed, 
and  any  judgment  or  order  which  the  supreme  court 
may  render  or  make,  or  order  to  be  rendered  or  made 
by  the  superior  court,  and  (where  such  condition  is 
applicable)  shall  pay  all  rents  of  or  all  damages  to 
property  accruing  during  the  pendency  of  the  appeal, 
out  of  the  possession  of  which  any  respondent  shall 
be  kept  by  reason  of  the  appeal." 

The  only  bond  filed  in  this  case  is  conditioned  as 
follows: 

"  Now,  then,  if  said  appellants  shall  satisfy  and  per- 
form the  judgment  appealed  from  in  case  the  same 
shall  be  affirmed,  and  any  judgment  or  order  which 
the  supreme  court  may  render  or  make  or  order  to  be 
rendered  or  made  by  the  superior  court,  then  this  ob- 
ligation to  be  null  and  void." 

This  is,  according  to  the  statute,  a  stay  bond  pure 
and  simple.  There  is  no  appeal  bond  in  the  record^ 
and  it  is  not  claimed  that  the  sum  of  $200  has  been 
deposited  with  the  clerk  of  the  superior  court  in  lieu 
thereof.  That  an  appeal  bond  is  necessary  to  give 
this  court  jurisdiction  of  the  appeal  is  clearly  indi- 
cated in  §  6  of  the  appeal  act  referred  to  above.  And 
it  seems  to  me  that  there  is  a  wide  difference  between 
this  case  and  the  cases  cited  in  the  foregoing  opinion. 
In  those  cases  the  bonds  required  by  the  statute  had 
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been  given,  but  the  accompanying  affidavits  were  de- 
fective in  some  particulars,  and  it  was  held  that  the 
appeals  would  not  be  dismissed  for  such  defects,  the 
objections  to  the  affidavits  not  having  been  made  in 
the  court  below.  But  here  there  is  neither  bond  nor 
affidavit,  and  I  think  the  appeal  ought  to  be  dismissed 
for  want  of  jurisdiction. 

I  make  no  objection  to  the  disposition  made  of  the 
case  upon  the  merits  in  the  opinion  of  the  chief  jus- 
tice. While  it  was  not  necessary  for  the  plaintiff  to 
give  his  grantor,  Mr.  Bigelow,  notice  of  the  action 
against  Banner  in  order  to  maintain  this  action,  yet, 
in  the  absence  of  such  notice  and  a  request  to  appear 
and  prosecute  the  action,  the  judgment  therein  ren- 
dered was  not  binding  upon  the  defendants  herein. 
Notwithstanding  that  judgment,  it  was  necessary  for 
the  plaintiff  to  allege,  and  to  prove  de  hors  the  record, 
a  sufficient  cause  of  action  against  the  defendants,  and 
this,  I  think,  he  has  failed  to  do. 

Gordon,  J. ,  concurs  with  Anders,  J. 


(No.  2353.    Decided  December  14,  1896.] 

John  B.  Phinney  et  uz,,  Respondents^  v.  Jennie  Camp- 
bell et  vir,  Appellants, 

EJECTMENT  —  WHEN   LIK8  — EVIDENCE  —  BOUNDABIES  —  ESTOPPEL. 

PosseBsion  of  land  by  another,  under  mistake  as  to  the  actual 
boundary,  is  not  sufficient  to  defeat  an  action  of  ejectment  by  one 
holding  the  legal  title,  but  who  owing  to  such  mistake,  has  never 
had  possession. 

The  fact  that  a  division  fence  had  been  built  between  two  ad- 
joining owners  through  a  mistake  as  to  the  true  boundary  line  will 
not  estop  the  legal  owner  from  claiming  beyond  such  fence,  although 
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he  may  have  admitted  to  an  intending  purchaeer  from  the  adjoin- 
ing owner  that  the  fence  was  the  boundary,  if,  prior  to  the  pur- 
chase, he  had  informed  the  purchaEer  that  the  line  according  to  a 
recent  survey  was  quite  a  distance  Eouth  of  the  fence. 

Where  adjoinirg  owners  have  not  established  a  division  fence 
between  them  as  the  real  boundary,  without  regard  to  the  legal 
calls  of  their  deeds,  but  have  allowed  the  fence  to  stand  as  the 
boundary  until  a  proper  survey  should  eBtablish  the  true  line,  a 
purchaser  from  one  adjoining  own^r  acquires  no  greater  rights  than 
his  grantor,  in  the  absence  of  estoppel,  even  if  the  purchase  were 
made  under  the  supposition  that  the  fence  was  the  true  boundary. 

In  an  action  of  ejectment  it  is  not  error  to  admit  in  evidence  a 
conversation  between  plaintiff  and  the  defendants'  grantor,  when 
such  conversation  is  in  disparagement  of  the  grantor's  title. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     Affirmed. 

Bribce  &  Brown,  for  appellants. 
W,  H.  Harris,  and  Charles  H,  Hurlbut,  for  respon- 
dents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  was  prosecuted  in  form  of 
ejectment  to  recover  possession  of  real  estate.  Prior 
to  1886,  one  Eugene  Canfield  was  the  owner  of  the 
north  half  of  section  7,  township  38  north,  range  3 
east  (by  the  government  survey).  There  had  been  a 
duplication  of  the  west  line  corners  of  this  section 
and  stakes  were  set  and  survey  marks  made  indicat- 
ing the  southwest  corner  some  258  feet  north  of  the 
location  made  by  the  United  States  surveyor  general. 
Adjoining  Canfield's  holding  on  the  south  one  Kel- 
logg had  platted  a  tract  of  land  known  in  his  record 
as  "  Kellogg's  second  addition,"  which  addition  had 
been  staked  off  and  stakes  set  in  the  ground  accord- 
ing to  the  stakes  set  258  feet  north  of  the  govern- 
ment survey.  In  1886,  respondent  bought  a  piece  of 
land,  comprising  ten  acres,  of  Canfield,  and  took  from 
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him  a  contract  for  a  deed  calling  for  the  following 
lands :  The  south  i  and  south  15  feet  in  width  of 
west  i  of  south  i  of  southeast  i  of  northwest  i,  sec- 
tion 7,  township  38,  range  3  east. 

It  IS  conceded  that  if  this  description  is  read  by  the 
official  survey  the  southwest  corner  of  lands  called 
for  lies  258  feet  south  of  where  respondent  located; 
and  if  read  by  the  duplicate  corners  and  marks  the 
lands  exactly  meet  the  calls  in  the  deed.  The  tract  of 
land  immediately  south  of  the  respondent's  tract,  viz., 
block  32  of  Kellogg's  addition,  came  by  mesne  con- 
veyances from  one  Nicklin  into  the  ownership  and 
possession  of  one  Barley,  who  occupied  it  and  reduced 
it  to  cultivation.  A  division  fence  was  built  between 
Barley  and  the  respondent,  although  built  by  the  lat- 
ter, and,  a  portion  of  it,  before  Barley  took  possession 
of  said  block  32.  This  fence,  which  was  recognized 
for  a  time  as  a  division  fence,  is  259  feet  north  of  the 
true  or  legal  line  as  called  for  in  the  deed;  so  that,  if  the 
rights  of  the  parties  are  to  be  considered  with  reference 
to  the  proper  survey  as  called  for  in  the  deed,  the  re- 
spondent's line  would  be  moved  south  259  feet,  taking 
in  land  a  portion  of  which  had  been  occupied  by  Bar- 
ley. In  1893  the  lot  above  described,  which  was  occu- 
pied by  Barley,  was  sold  to  the  appellant  Jennie 
Campbell;  she  entered  into  the  possession  of  the  same, 
and  this  action  is  brought  to  dispossess  her. 

If  the  statements  made  in  appellants'  brief  were 
justified  by  the  record,  this  case  would  involve  some 
very  close  questions  of  law.  It  is  asserted  that  there 
is  no  conflict  in  the  testimony;  that  the  undisputed 
facts  show  that  respondent  Phinney  bought  this  land 
from  Canfield;  that  it  was  pointed  out  to  him  by  an 
agent  of  Canfield,  as  it  was  presumed  to  lie  on  the 
face  of  the  earth;  that  he  entered  into  possession  of 
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the  land  as  the  land  which  he  had  purchased,  without 
regard  to  the  description  in  the  deed,  but  as  having 
bought  it  actually  designated  by  metes  and  bounds 
observed;  that,  upon  the  occupation  of  the  adjoining 
land  by  'Barley,  the  division  fence  was  made  and  rec- 
ognized as  the  actual  and  legal  division  between  the 
two  lots  of  land,  and  that  the  legal  line  of  division 
was  ignored  by  the  two  occupants;  further,  that  when 
the  appellant  went  upon  the  land  to  purchase  the 
same  from  Barley  or  his  agent,  the  respondent  pointed 
out  to  her  the  boundary  line  which  was  marked  by 
the  fence  above  referred  to,  and  told  her  that  the  line 
was  established  there;  that  she  bought  upon  this  rep- 
resentation  of  the  respondent  and  would  not  have 
bought  otherwise.  This  is  really  the  gist  of  the  affirm- 
ative defense  pleaded  in  the  answer.  It  is  the  con- 
tention of  the  appellants  that  the  respondents  should 
now  be  estopped  from  asserting  title  or  right  of  pos- 
session to  the  land  which  they  pointed  out,  and  they 
have  cited  an  array  of  authorities  to  show  that  where 
boundary  lines  have  been  adopted  or  agreed  upon 
between  adjoining  proprietors  they  will  be  estopped 
from  denying  the  legal  existence  of  said  boundary. 
But  such  is  not  the  undisputed  testimony.  However, 
before  we  pass  to  that,  on  the  first  proposition,  that 
the  ejectment  was  a  proper  remedy  in  this  case,  we 
think  the  undisputed  facts  show  that  there  was  not 
such  possession  under  the  statute  in  the  appellant  or 
her  grantors  as  would  prevent  this  action. 

On  the  question  of  estoppel,  conceding,  without  de- 
ciding, that  it  has  been  sufficiently  pleaded  and  that 
Mrs.  Phinney  would  be  bound  by  the  representations 
of  her  husband,  the  testimony  is  about  as  conflicting 
as  testimony  can  well  be.  There  is  some  testimony 
by  Mrs.  Campbell  and  her  daughter  with  reference  to 
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the  representations  that  were  made  by  Phinney  at  the 
time  they  went  to  purchase  the  place,  but  they  do  not  as- 
sume to  be  very  definite;  it  is  certainly  not  sufficient 
to  overcome  the  presumption  that  the  land  intended 
to  be  sold  or  purchased  was  the  land  described  with- 
out any  ambiguity  in  the  deed.  The  testimony  of  Mr. 
Bruce,  who  was  the  purchasing  agent  of  the  appellant, 
is  more  definite,  and,  if  uncontradicted,  under  proper 
pleadings  might  go  far  to  establish  an  estoppel  in  pais. 
Mr.  Bruce  rehearsed  a  conversation  at  some  length, 
but  stated  substantially  that  Mr.  Phinney  pointed  out 
to  him,  as  the  Barley  land,  the  land  in  controversy, 
with  the  other  portion  of  the  land;  that  he  stated  to 
Mr.  Phinney  that  he  was  looking  at  it  with  a  view  to 
buying  it  and  wanted  to  know  something  of  its  bound- 
aries, and  that  Mr.  Phinney  told  him,  among  other 
things,  that  the  boundary  was  indicated  by  the  fence. 
This  statement,  however,  is  contradicted  by  Mr.  Phin- 
ney himself.     His  testimony  was  as  follows  : 

"When  he  first  came  out  to  look  at  the  land  he  him- 
self was  alone;  the  ladies  were  not  with  him.  I  didn't 
know  who  he  was,  but  be  pointed  to  my  fence  and 
asked,  'Is  this  the  division  between  the  farms?'  And 
I  don't  think  Barley's  name  was  mentioned,  for  I 
know  mine  was  not,  for  I  would  have  asked  who  he 
was;  and  I  looked  for  him  to  say  more.  And  the  next 
I  saw  of  him  was  with  two  ladies.  I  found  that  the 
ladies  were  there  to  purchase  the  place.  I  knew  it 
was  for  sale  and  I  wanted  to  make  the  correction  after 
I  made  the  statement,  and  I  said  to  him,  '  according 
to  recent  survey  or  correct  survey,  the  line  is  quite  a 
way  south,  and  state  this  for  your  information,'  and 
that  is  all  the  conversation  that  occurred,  and  I  said 
no  more." 

If  it  be  true,  as  testified  by  Mr.  Phinney,  that  he 
told  the  purchasing  agent  that  the  line  according  to 
recent  or  correct  survey  was  quite  a  way  south  and 
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that  he  told  him  this  for  his  information,  it  was  cer- 
tainly enough,  at  least,  to  put  the  purchaser  upon  inves- 
tigation and  was  in  fact  an  absolute  disclaimer  of  the 
fact  that  the  fence  was  really  the  division  line  be- 
tween  the  two  places. 

Neither  does  the  record  bear  out  the  contention 
that  this  fence  was  established  as  a  real  boundary  or 
division  line  between  the  two  places  without  regard 
to  the  legal  calls  of  the  deed;  for  while  it  does  not  ap- 
pear that  the  man,  who  pointed  the  land  out  to  the 
respondent  Phinney  when  he  purchased  it,  was  an 
agent  or  in  any  way  connected  with  the  grantor  Can- 
field,  it  can  fairly,  we  think,  be  gathered  from  the 
testimony  of  Phinney  himself  that  he  thought  at  the 
time  that  the  deed  called  for  the  land  that  he  actually 
occupied,  which  was  north  of  this  fence.  That  is  as 
far  as  the  testimony  goes.  There  is  no  testimony 
showing  that  it  was  the  intention  of  either  Phinney 
or  Barley,  the  respondent's  grantor,  to  arbitrarily  and 
conclusively  establish  the  division  line  along  the  fence 
or  anywhere  outside  of  the  line  called  for  by  the  deed. 
In  fact,  the  testimony  undisputedly  shows  that,  as  soon 
as  the  mistake  in  the  survey  was  ascertained,  which 
was  in  1892 — and  the  deed  from  Barley  to  Mrs.  Camp- 
bell was  not  executed  and  the  sale  made  until  1893 — 
the  new  survey  was  immediately  recognized  and  re- 
spected, and  Barley  waived  all  his  rights  to  the  land 
north  of  the  true  line.  Barley  testified  that,  until  the 
fall  of  1892,  he  did  not  know  that  there  was  much 
error  in  the  location  of  the  fence  line,  but  afterwards 
was  convinced  that  other  parties  had  misinformed 
him.  When  asked  to  state  when  and  under  what  cir- 
cumstances he  first  knew  definitely  the  location  of  the 
true  boundary  line  between  his  land  and  that  of  the 
respondents,  his  answer  was : 
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"In  the  fall  of  1892  Mr.  Campbell,  surveyor,  New 
Whatcom,  found  one  of  the  bearing  trees  and  told  me 
of  it.  I  then  saw  it  for  myself,  made  the  measure- 
ments from  the  section  corner  and  found  I  was  occu- 
pying some  of  J.  B.  Phinney's  land." 

Now,  if  it  had  been  the  understanding  between 
these  adjoining  owners  that  the  line  which  they  estab- 
lished by  the  fence  was  to  have  been  the  actual  settled 
boundary  line  between  them,  Mr.  Barley  would  not 
have  been  interesting  himself  in  any  measurements. 
But  his  testimony  further  on  shows  beyond  any  ques- 
tion that  such  was  not  the  understanding.     He  says : 

"We  agreed  to  let  said  rail  fence  remain  as  the  line 
fence  until  the  proper  line  could  be  located.  I  never 
claimed  the  land  adjoining  Mr.  J.  B.  Phinney's  rail 
fence  after  finding  the  proper  line  between  us,  and 
was  ready  to  give  it  up  at  any  time.'' 

To  the  query  whether  or  not  he  had  expressed  any 
such  willingness  to  Mr.  Phinney  or  any  other  person, 
his  answer  was  : 

"I  was  quite  ready  for  the  fence  to  be  moved  and 
stated  so  to  Mr.  J.  B.  Phinney;  and  think  I  told  some 
of  our  neighbors  the  same." 

It  is  evident  that  from  this  testimony,  if  it  was 
given  to  the  jury  under  proper  instructions  and  was 
believed,  that  no  agreement  had  ever  been  entered 
into  between  the  respondent  and  Barley  which  would 
tend  to  establish  the  fact  that  the  respondent  had 
waived  the  right  to  have  his  land  bounded  by  the 
true  line  as  called  for  by  the  deed;  but  that  the  exact 
reverse  was  the  fact,  and  that  Barley  disclaimed  any 
right  to  the  possession  of  the  land  in  dispute. 

It  must  be  uncontradicted  that  the  appellant  could 
not  stand  in  any  more  favorable  position,  so  far  as  the 
rights  of  the  respondent  are  concerned,  than  could 

14—16  WABB. 
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her  grantor;  so  that,  if  she  has  any  defense  at  all  it 
would  be  that  founded  upon  the  representations  that 
she  alleges  were  made  by  the  respondent;  and,  as  we 
have  before  said,  even  conceding  that  this  defense  was 
properly  pleaded,  the  testimony  concerning  it  is  con- 
flicting. These  questions  were  properly  submitted  to 
the  jury  and  on  this  appeal  must  be  deemed  settled 
by  the  verdict. 

We  think  no  fault  can  be  found  by  the  appellants 
with  the  instructions  given  by  the  court.  If  their 
view  of  the  facts  was  borne  out  by  the  testimony,  the 
instructions  would  have  warranted  a  verdict  in  their 
behalf.  After  reciting  in  substance  the  affirmative 
defense,  the  court  instructed  the  jury  as  follows  : 

'*  In  regard  to  one  of  the  issues  which  I  mentioned 
to  you  in  the  pleadings  in  reference  to  these  defend- 
ants relying  upon  some  disclosures  made  by  Phinney 
as  to  where  the  boundary  line  between  these  two 
places  was,  I  would  instruct  you  that  if  you  find  from 
the  evidence  that  prior  to  the  defendants'  buying  the 
land  or  taking  possession,  they  found  one  George  S. 
Barley  in  the  possession,  and  before  buying  the  same 
of  him  they  made  inquiries,  either  in  person  or  by 
agent,  of  the  plaintiff  John  B.  Phinney  as  to  where 
the  boundary  line  between  said  Barley's  land  and 
plaintiffs  land  existed,  and  that  said  Phinney  in  re- 
sponse pointed  out  such  line  or  designated  such  line 
on  the  ground,  and  that  the  defendants,  believing  the 
line  so  pointed  out  to  be  the  true  line,  purchased  the 
land  from  Barley  relying  upon  the  fact  that  the  line 
so  pointed  out  was  the  correct  line,  and  the  plaintiff 
at  the  time  of  pointing  out  such  line  was  advised 
where  the  legal  line  was,  and  you  also  find  that  the 
line  so  pointed  out  by  the  plaintiff,  if  he  pointed  it 
out,  was  a  fence  dividing  plaintiff's  land  from  Bar- 
ley's, then  the  plaintiff  is  bound  by  such  action  and 
the  defendants  would  hold  the  land  up  to  this  fence.'' 

It  is  plain  to  see  that,  under  this  instruction,  if  the 
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jury  believed  the  facts  to  be  as  represented  by  ap- 
pellants, a  verdict  in  their  favor  would  have  been  in- 
evitable. Both  this  instruction  and  the  others  which 
the  court  gave  were,  to  say  the  least,  as  favorable  to 
the  appellants  as  they  ought  to  have  been  under  the 
law  governing  such  cases. 

There  is  one  objection  made  by  the  appellants  to 
the  introduction  of  the  testimony,  the  acceptance  of 
which  over  their  objection  they  allege  as  error,  viz.,  the 
permitting  the  witness  Phinney  to  state  a  conversa- 
tion with  Requa  and  Barley.  We  think,  under  the 
circumstances  of  the  claim  made  by  appellants  of  the 
agreement  between  Barley  and  Phinney  in  regard  to 
the  establishment  of  this  line,  that  this  testimony  was 
admissible. 

What  we  have  said  in  regard  to  the  conflicting 
character  of  the  testimony  answers  the  objection  of 
the  appellants  that  the  instruction  to  the  jury  that 
the  respondents  could  not  recover  if  there  had  been  a 
division  fence  between  them  and  Barley,  or  if  respon- 
dents had  pointed  out  to  appellants  the  lands  as  be* 
longing  to  Bj^rley,  was  disregarded  by  the  jury. 

The  judgment  will  be  affirmed. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 
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o!r   ^\  [No.  2324.    Decided  December  15,  1896.] 

|f2o  350  J-  H"  McEwAN,  JRespoTident,  v.  The  City  of  Spokane, 

Appellant 

BTBBRT  IMPB0VEMBNT8 — FAILUBB  TO  LEVY   AB8ES8HBNT8  —  LIABILITY 

OF  CITY. 

Where  the  law  governing  the  making  of  8treet  improyementa  by 
cities,  and  a  contract  thereunder,  provide  that  the  special  tax  or 
assessment  for  meeting  the  expense  of  such  improvement  shall  be 
levied  and  collected  without  delay  and  in  the  shortest  time  possible, 
the  failure  of  the  city  to  proceed  with  the  collection  of  assessments 
until  barred  by  the  statute  of  limitations,  in  the  matter  of  enforc- 
ing such  assessments,  will  render  the  city  primarily  liable  for  ex- 
pense of  the  improvements,  even  if  the  delay  was  due  to  a  mistake 
as  to  the  law,  in  which  both  the  city  and  the  contractors  shared. 
( HoYT,  0.  J.,  dissents.) 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Affirmed. 

W.  H.  Flummery  for  appellant. 

Jones y  Voorhees  &  Stephens ^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  by  plaintiff 
(respondent)  against  the  defendant  (appellant ),  the 
city  of  Spokane,  for  not  providing  a  fund  for  the  pay- 
ment of  certain  street  grade  warrants  mentioned  in 
two  separate  causes  of  action.  The  complaint  sets  up 
the  contract  under  which  the  warrants  were  issued, 
alleges  demand  of  payment  and  assignment  of  the 
warrants,  all  of  which  is  admitted  by  the  defendant. 
Paragraph  5  of  the  complaint,  which  is  the  real  alle- 
gation upon  which  the  cause  of  action  rests,  is  as 
follows: 

"5th.  That  defendant  has  wholly  failed  and  neg- 
lected to  make  or  levy  any  assessment  or  tax  upon 
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property  benefited  by  the  work  and  labor  done  upon 
said  street,  and  has  wholly  failed  and  neglected  to 
provide  any  street  grade  fund,  or  any  fund  whatever, 
for  the  payment  of  said  warrants,  or  either  of  them, 
and  has  not  now  and  never  has  had  any  fund  set  aside 
or  created  for  the  payment  of  said  warrants,  or  either 
of  them,  or  any  part  of  either  of  them,  and  has  never 
at  any  time  had  created  or  levied  any  valid  or  any  as- 
sessment or  tax  for  the  payment  of  said  warrants,  or 
either  of  them,  or  any  part  of  either  of  them;  and  de- 
fendant has  exhausted  its  power  and  authority  to  make 
or  levy  any  special  or  local  assessment  or  create  said 
fund,  and  has  no  power  or  authority  so  to  do/' 

It  is  contended  by  the  appellant  that  it  was  neces- 
sary for  the  plaintiff  to  establish  these  allegations  in 
order  to  rightfully  obtain  a  judgment,  and,  further, 
that  the  allegations  were  not  established  by  the  proof; 
that  the  mere  fact  that  the  fund  ^as  not  been  created 
gives  the  plaintiff  no  right  to  recover,  as  the  city  is 
not  a  guarantor  of  the  creation  of  said  fund,  but  is 
only  held  to  ordinary  diligence  in  doing  everything 
possible  under  the  existing  circumstances  to  create 
the  funds.  For  the  purposes  of  this  case,  conceding 
this  to  be  true,  we  think  the  record  plainly  shows  that 
the  city  has  not  exercised  ordinary  diligence  in  mak- 
ing preparations  for  the  payment  of  these  warrants. 
This  contract  was  entered  into  November  15,  1889, 
and  the  action  was  brought  in  April,  1896. 

The  answer  is  not  very  definite  as  to  the  time  when 
these  warrants  will  be  paid,  but  alleges  that  the  city 
warrants  will  be  paid  by  the  city  of  Spokane  as  soon 
as,  and  whenever,  the  assessments  are  collected  and 
paid  into  the  fund  upon  which  said  warrants  are  is- 
sued and  made  payable,  under  and  by  virtue  of  the 
contract  under  which  they  were  issued. 
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The  portion  of  the  contract  with  reference  to  the 
collection  of  the  funds  is  as  follows: 

''  Said  city  of  Spokane  Falls  further  agrees  that  it 
will  proceed,  as  soon  as  its  laws  provide,  to  levy  and 
collect  a  special  tax  or  assessment  upon  the  property 
within  the  assessment  district  created  for  said  im- 
provement for  the  payment  of  the  sums  herein  agreed 
to  be  paid,  and  to  collect  the  same  and  to  pay  the 
same  as  herein  provided;  and  said  city  expressly  cov- 
enants that  it  will  prosecute  the  business  of  levying 
and  collecting  such  special  tax  or  assessment  without 
any  delay  whatever  in  any  part  of  the  proceedings, 
and  in  the  shortest  time  possible  under  its  charter  and 
ordinances  relating  thereto." 

It  can  scarcely  be  said  that  under  the  showing  made 
by  the  city  in  this  case  it  has  proceeded  to  collect 
these  taxes  without  any  delay  whatever.  The  appel- 
lant urges  in  defense  of  the  city  that  the  delay  was 
owing  to  a  mistake  on  the  part  of  the  city  as  to  the  law,  in 
which  mistake,  says  the  answer,  said  Massey  and  said 
Boston  (the  contractors)  shared;  that  said  moneys  had 
not  been  heretofore  collected,  and  assessments  upon 
the  property  enforced,  and  that  said  Massey  and  said 
Boston,  and  their  assignors,  have  never  at  any  time 
done  any  act  to  enforce  the  collection  of  any  assess- 
ments, but  at  all  times  remained  absolutely  silent 
upon  the  matter  of  collecting  the  re-assessments,  or 
assessments,  until  the  commencement  of  this  action. 

Under  the  special  contract  in  this  case  and  under 
the  law,  it  was  not  the  duty  of  the  contractors  to  look 
after  the  assessments;  that  was  a  duty  which  not  only 
the  law  imposed  upon  the  city,  but  which  the  special 
conditions  of  its  contract  imposed  upon  it,  and  if  the 
city  was  mistaken  in  regard  to  its  construction  of  the 
law,  the  city  must  be  responsible  for  such  mistake, 
and  not  the  contractors,  who  were  not  authorized  to 
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construe  or  enforce  the  law.  Eidemiller  v.  Tacoma,  14 
Wash.  376  (44  Pac.  877). 

The  record  shows  that  the  statute  of  limitations  un- 
der the  rule  laid  down  by  this  court  in  Spokane  v. 
Stevens,  12  Wash.  667  (42  Pac.  123),  has  run  against 
a  portion  of  these  grade  taxes,  and  the  city  having 
failed  to  collect  the  said  taxes  until  after  the  statute 
has  run,  would,  of  course,  be  powerless  to  collect  them 
now;  hence  it  must  necessarily  follow  that  the  city  is 
liable  to  the  plaintiff  for  its  failure  to  collect  them 
within  a  reasonable  time,  as  a  reasonable  time  must 
necessarily  be  a  time  prior  to  the  time  when  the  stat- 
ute of  limitations  runs. 

There  is  an  attempt  to  plead  an  indebtedness  by  the 
city  beyond  its  charter  limit,  but  we  think  that  no 
such  indebtedness  was  pleaded  under  the  rule  an- 
nounced in  Baker  v.  Seattle,  2  Wash.  576  (27  Pac.  462), 
and  Winston  v.  Spokane,  12  Wash.  524  (41  Pac.  888). 

Affirmed. 

Anders  and  Gordon,  JJ.,  concur. 

HoYT,  0.  J.,  dissents. 


[No.  2307.    Decided  December  15.  ISOtf.] 

Interstate  Savings  and  Loan  Association,  AppeU    [g  g|j 
lant,  V.  Edward  Cairns  et  al. ,  Respondents,  |~^  2T5 

MOBTOAGB  TO  BUILDING  A8B0CIATI0N — PAYMENT. 

A  borrower  from  a  bailding  and  loan  association  is  entitled  to  a 
cancellation  of  the  mortgage  given  by  him  as  secarity,  when  the 
amount  paid  into  the  association  by  him  in  the  way  of  monthly 
payments,  with  interest  and  premium  thereon  equals  the  amount 
borrowed. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  C.  Denney,  Judge.     AflBrmed. 
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Action  by  plaintiff  to  foreclose  a  mortgage.  The 
findings  of  fact  upon  which  question  is  raised  upon 
this  appeal  are  as  follows,  the  other  findings  being 
merely  formal  : 

"  2.  That  Ewen  K.  Crosby,  since  deceased,  of  whose 
estate  the  defendant  David  R.  Crosby  is  the  duly  ap- 
pointed, qualified  and  acting  administrator,  and  the 
defendant  Edward  Cairns  became  members  of  the 
plaintiff  association  by  subscribing  for  and  receiving 
twenty  (20)  shares  of  its  capital  stock,  under  date 
June  10,  1889,  and  by  reason  thereof  the  said  Ewen 
K.  Crosby  and  Edward  Cairns  were  entitled  to  borrow 
from  the  plaintiff  on  assigning  to  the  plaintiff  said 
stock  as  collateral  security  for  any  loan  that  might  be 
made  by  said  Cairns  and  Crosby,  from  said  plaintiff, 
and  in  addition  thereto  giving  to  plaintiff  such  addi- 
tional real  estate  security  as  it  might  require  and^ap- 
prove. 

"  3.  That  on  September  10th,  1889,  the  said  Cairns 
and  Crosby  for  the  purpose  of  procuring  a  loan  from 
the  plaintiff  to  the  amount  of  fifteen  hundred  ($1,- 
500)  dollars,  assigned  to  the  plaintiff  their  said  twenty 
(20)  shares  of  stock  and  executed  and  delivered  to 
plaintiff  their  certain  promissory  note  dated  on  that 
day,  wherein  and  whereby  they  jointly  promised  to 
pay  to  the  plaintiff  sixty-six  (66)  months  after  said 
date,  for  value  received,  the  said  sum  of  fifteen  hun- 
dred ($1,500)  dollars,  with  interest  thereon  at  six  per 
cent,  per  annum,  and  premium  thereon  at  seven  per 
cent,  per  annum,  both  payable  on  or  before  the  tenth 
day  of  each  month,  and  contemporaneously  with  the  ex- 
ecution and  delivery  of  said  notes  said  Edward  Cairns 
and  Ewen  K.  Crosby,  and  the  defendant  Lillian 
Crosby,  wife  of  said  Ewen  K.  Crosby,  executed  and 
delivered  to  plaintiff  their  certain  mortgage  covering 
lots  one  (1)  and  two  (2)  in  block  twelve  (12)  of  Sno- 
homish city  eastern  part,  in  Snohomish  county,  Wash- 
ington Territory  (now  state),  which  said  mortgage 
was  duly  acknowledged  and  certified,  and  afterwards 
on  September  24th,  1889,  was  duly  filed  for  record  in 
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the  office  of  the  auditor  of  said  county,  and  was 
recorded  in  volume  6  of  mortgages  at  pages  356  to 
369,  and  upon  giving  said  note  and  said  security  the 
said  Cairns  and  Crosby  received  from  plaintiff  the 
said  loan. 

"  6.  That  said  Cairns  and  Crosby  by  themselves  and 
by  the  personal  representatives  of  said  Crosby  paid  to 
the  plaintiff  on  account  of  said  loan  in  numerous  in- 
stallments beginning  at  the  time  of  receiving  said 
loan  and  ending  on  the  15th  day  of  April,  1885,  the 
sum  of  twenty-one  hundred  and  fifty-seven  and  70-100 
($2,157.70)  dollars,  which  said  sum  paid  as  it  was 
paid  as  aforesaid,  fully  repaid  the  said  loan  of  fifteen 
hundred  ($1,500)  dollars,  with  interest  thereon  at  six 
per  cent,  per  annum  and  premium  at  seven  per  cent. 
per  annum  from  the  date  of  its  execution,  and  left  a 
balance  in  excess  of  said  sum  of  more  than  seventy- 
five  ($75)  dollars. 

"  7.  That  the  plaintiff  by  and  through  its  duly  au- 
thorized agent,  John  B.  Ault,  solicited  said  loan  from 
said  Cairns  and  Crosby  and  to  induce  them  to  make 
said  loan  the  said  Ault  represented  to  them  that  after 
giving  said  security  as  aforesaid  they  would  repay 
said  loan  in  full  by  making  to  plaintiff  sixty-six  (66) 
monthly  payments  of  thirty-one  and  25-100  ($31.25) 
dollars  each,  together  with  a  small  fine  for  each  month 
in  which  they  might  default  in  prompt  payment;  that 
the  plaintiff  never  showed  nor  caused  to  be  shown  to 
the  said  Cairns  and  Crosby  or  either  of  them  its  by- 
laws or  any  of  the  literature  promulgated  by  it  prior 
to  the  execution  of  the  papers  hereinbefore  mentioned ; 
that  the  said  Cairns  and  Crosby  relied  upon  the  repre- 
sentations of  said  Ault  in  making  said  loan  and  that 
they  did  since  and  long  prior  to  the  commencement 
of  this  action  and  prior  to  the  15th  day  of  April,  1895, 
fully  repay  said  loan  in  accordance  with  such  repre- 
sentations—  i,  e.,  they  paid  in  excess  of  sixty-six  (66) 
monthly  payments  of  thirty-one  and  25-100  ($31.25) 
dollars  each,  and  all  fines  properly  chargeable  to 
them." 
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The  following  are  the  court's  conclusions  of  law : 

''(1)  That,  by  reason  of  the  matters  and  things  set 
forth  in  the  foregoing  findings  of  fact,  the  defendants 
Cairns  and  Crosby  became  indebted  to  the  plaintiff  on 
the  10th  day  of  September,  1889,  in  the  sum  of  fifteen 
hundred  ($1,600)  dollars,  with  interest  thereon  and 
premium  thereon  payable  at  the  rate  of  six  and  seven 
per  cent,  per  annum,  respectively;  that  prior  to  the 
15th  day  of  April,  1892,  the  said  Cairns  and  Crosby 
paid,  and  caused  to  be  paid,  the  full  amount  of  their 
said  indebtedness  to  plaintiff,  and  were  thereupon  en- 
titled to  the  cancellation  of  the  note  mentioned  in  the 
foregoing  findings  of  fact,  and  to  a  complete  release 
and  discharge  of  the  mortgage  therein  mentioned/' 

From  a  judgment  for  defendants,  plaintiff  appeals. 
Shank  &  Smithy  for  appellant. 
Coleman  &  Hart,  for  respondent. 

Per  Curiam. — An  examination  of  the  record  in  this 
case  satisfies  us  that  the  findings  of  fact  made  by  the 
court  below  were  justified  by  the  testimony,  and  that 
the  conclusions  of  law  announced  were  justified  by 
the  findings.  The  defendants,  according  to  the  un- 
disputed testimony,  borrowed  this  money  on  the 
representations  of  an  agent  of  the  plaintiff,  the  obliga- 
tion which  they  signed  was  properly  construed  by  the 
court,  and  the  method  of  computation  that  was 
adopted  was  the  method  which  carried  out  the  inten- 
tion of  the  parties  to  the  contract. 

The  judgment  will  be  aiBrmed. 
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B.  F.  Van  Lshn  et  al,  Respondents^  v.  S.  6.  Morsb,  |  It  ^»| 

Sheriff  of  Clallam  County ^  Appellant.  VvT^x^ 

KSBOX  of  COUBT  —  WHBM  CUBKD  BT  INBTBUCTIOKS  —  CONBIDBBATION  — 
YABIATIOV  BY  PABOL. 

An  erroneous  and  prejudicial  remark  of  the  trial  judge  in  ruling 
apon  the  relevancy  of  certain  evidence,  which  remark  would  be  cal- 
colated  to  mislead  the  jury,  is  cured  by  tlie  giving  of  subseqaent 
correct  instructions  expressly  directed  to  the  matter. 

When  one  consideration  is  expressed  in  a  deed,  any  other  con- 
aideration  consistent  with  it  may  be  averred  and  proved. 

Appeal  from  Superior  Court,  Clallam  County. — 
Hon.  Jambs  6.  McClinton,  Judge.    Affirmed. 

Allen  &  Powellf  for  appellant. 

Brady  &  Qay^  and  George  C.  Hatch,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  was  an  action  in  replevin  for  the 
recovery  of  a  stock  of  general  merchandise  situated  at 
Port  Angeles  in  Clallam  county.  It  appears  from  the 
record  that  for  several  years  prior  to  July,  1893,  C.  E. 
and  J.  Langdon  Bell  were  co-partners,  and  as  such 
conducted  a  general  merchandise  store  at  that  place. 
They  were  largely  in  debt  and  unable  to  pay  their  bills  as 
they  matured.  On  the  28th  of  July  of  that  year,  being 
pressed  by  certain  of  their  creditors,  they  made  a  bill 
of  sale  of  their  entire  stock  to  the  respondents  in  this 
action  ( plaintiffs  below).  Immediately  following  the 
execution  of  the  bill  of  sale,  respondents  caused  it 
to  be  recorded  in  the  office  of  the  auditor  of  the 
county,  and  went  into  possession  of  the  property  in 
dispute.     On  the  same  day  suits  were  brought  by  cer- 
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tain  creditors  of  Bell  &  Co.,  in  which  suits  attach- 
ments were  issued  and  levied  upon  the  property  herein 
involved,  and  thereupon  respondents  instituted  this 
action  against  appellant  Morse  as  sheriff,  and  the  at- 
taching creditors,  to  recover  said  property  or  its  value. 
Appellant  in  his  answer  attacks  the  sale,  alleging 
that  it  was  made  by  Bell  &  Co.  to  hinder,  delay  and 
defraud  their  creditors,  of  which  intent  the  plaintiffs 
had  notice.  Further,  that  Bell  &  Co.  were  largely  in 
debt  and  insolvent  and  were  being  pressed  by  their 
creditors,  of  which  the  respondents  also  had  knowl- 
edge. Other  allegations  of  the  answer  need  no  men- 
tion. The  court  dismissed  the  action  as  to  all  of  the 
defendants  except  Morse,  sheriff,  the  appellant  herein. 

Upon  the  trial  it  was  admitted  that  the  value  of  the 
stock  of  goods  was  $4,000;  that  the  respondents  were 
in  possession  of  the  goods  when  attached;  that  Bell  & 
Co.  were,  at  the  time  of  sfile,  indebted  to  various  par- 
ties. It  also  appears  that,  at  the  time  of  sale,  they 
were  insolvent;  that  the  real  consideration  for  the 
transfer  was  two  hundred  acres  of  land,  the  value  of 
which  was  placed  at  from  ten  to  twenty  dollars  per 
acre  by  witnesses  for  the  respondents,  and  at  from  five 
to  ten  dollars  per  acre  by  witnesses  for  the  defense; 
also  $600  in  cash,  $200  in  county  warrants,  and  a  re- 
ceipted bill  for  $100,  which  Bell  &  Co.  owed  one  of  the 
respondents  herein.  The  trial  resulted  in  a  verdict 
for  plaintiffs,  upon  which  judgment  was  thereafter  en- 
tered. Defendant's  motion  for  a  new  trial  was  denied, 
and  the  cause  appealed. 

There  are  a  great  number  of  distinct  assignments  of 
error  set  forth  in  the  brief  of  appellant,  all  of  which 
have  been  carefully  considered,  but  many  of  which  do 
not  merit  specific  mention  in  this  opinion.  One  of 
the  principal  points  relied  upon  for  reversal,  and  the 
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one  to  which  the  oral  argument  of  counsel  was  ad- 
dressed, is  based  upon  a  remark  alleged  to  have  been 
made  by  the  court  in  ruling  upon  an  objection  to  the 
introduction  of  evidence.  It  appears  from  the  evi- 
dence that  one  Bickford,  an  attorney  at  law,  prepared 
the  bill  of  sale  from  Bell  &  Co.  to  the  respondents,  and 
rendered  other  assistance  in  connection  with  the 
transfer,  and  upon  the  trial  the  appellant  sought  to 
show  by  witness  Allen  that  Bickford  had,  prior  to  the 
consummation  of  the  sale,  obtained  knowledge  that 
Bell  &  Co.  were  being  pressed  by  their  creditors,  and, 
an  objection  having  been  interposed  by  respondents' 
counsel,  the  court,  in  disposing  of  such  objection,  re- 
marked : 

''It  is  in  evidence  that  Mr.  Bickford  was  there 
**  representing  these  parties.  Whether  or  not  as  their 
''  attorney  I  am  unable  to  decide  fi^om  the  evidence. 
''It  will  be  admissible  in  certain  phases  of  the  case, 
"still  it  would  not  bind  them,  even  if  they  are  pre- 
"  snmed  prima  facie  to  know  what  their  attorney  knows, 
"if  as  a  matter  of  fact  they  never  did  know  they 
"would  not  be  bound  —  that  would  be  the  fault  of  the 
"  attorney  and  not  the  party." 

This  purported  remark  was  contained  in  the  state- 
ment of  facts  proposed  by  appellant,  and  the  lower 
court  having  refused  to  incorporate  it  therein  a  peti- 
tion was  filed  in  this  court  for  the  purpose  of  com- 
pelling the  learned  superior  judge  to  include  it  within 
said  statement  of  facts.  An  order  was  made  directing 
a  reference,  and  the  evidence  taken  thereupon  has  been 
returned  to  this  court. 

For  the  purposes  of  this  opinion,  we  will  dispose  of 
the  question  upon  the  assumption  that  the  remark 
actually  occurred,  and  that  it  is,  or  should  be,  a  part 
of  the  statement.  Upon  such  assumption  it  is  appar- 
ent that  the  court  erred  in  stating  in  effect  that  re- 
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spondents  would  not  be  bound  by  the  knowledge 
obtained  by  their  attorney  of  the  intention  of  Bell  & 
Co.  to  defraud  their  creditors  by  disposing  of  their  prop- 
erty to  the  respondents;  and  such  error  would  require 
a  reversal  of  the  judgment,  did  it  not  further  appear 
that  it  was  cured  by  the  following  explicit  and  direct 
instruction  thereafter  given  to  the  jury : 

"If  the  jury  believe  from  the  evidence  that  H.  K. 
Bickford  was  employed  by  plaintiffs  to  represent  them 
and  assist  them  as  an  attorney  at  law,  and  not  merely 
as  a  skillful  trader  and  assistant  in  drawing  papers; 
and  if  you  further  believe  from  the  evidence  that  said 
Bickford  while  acting  for  said  parties  as  such  at- 
torney  at  law,  if  you  find  he  was  acting  in  such 
capacity  at  the  time  and  just  prior  to  said  transfer, 
knew  of  the  intent  of  Bell  &  Co.  to  hinder,  delay  or 
defraud  their  creditors  or  any  of  them,  if  you  find 
such  intent  existed,  or  if  you  believe  said  Bickford 
was  then  acting  as  such  attorney  and  had  knowledge 
of  facts  and  circumstances,  which  would  have  dis- 
covered such  intent,  if  you  find  it  existed,  by  the  use 
of  ordinary  diligence,  provided  he  had  such  knowl- 
edge before  the  completion  of  said  transfer,  then  in 
such  case  the  law  would  impute  the  knowledge  of  the  at- 
torney to  his  clients  and  the  sale  would  be  void  as  to 
creditors  of  Bell  &  Co." 

In  view  of  this  instruction,  we  think  it  clear  that 
the  jury  could  not  have  been  misled  by  the  remark 
made  to  counsel  in  the  presence  of  the  jury  when 
passing  upon  the  objection  above  noticed.  The  error 
thus  committed  was  cured  by  the  subsequent  correct 
instruction  expressly  directed  thereto,  and,  in  con- 
templation of  law,  no  prejudice  resulted. 

2.  The  bill  of  sale  recites  a  consideration  of  "  $4,000 
in  gold  coin,"  and  on  the  trial  respondents,  over  ap- 
pellant's objection,  were  permitted  to  prove  the  actual 
consideration  already  noticed,  and  this  is  assigned  as 
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error.  While  there  seems  to  be  some  conflict  of  au- 
thority upon  the  question,  we  think  that  the  true  rule 
is  as  stated  by  Justice  Sedgwick,  speaking  for  the 
court  in  Quarles  v.  QaarleBy  4  Mass.  680: 

"The  principle  is,  I  think,  most  clearly  established, 
"  that  when  one  consideration  is  expressed  in  a  deed, 
"any  other  consideration  corisistent  with  it  may  be 
"  averred  and  proved." 

See,  also.  Bump,  Fraudulent  Conveyances  (3d  ed.), 
p.  596,  and  cases  cited;  Wait,  Fraudulent  Conveyances, 
§  221,  and  authorities  there  collated. 

A  great  many  errors  are  predicated  upon  instruc- 
tions given  to  the  jury  and  the  refusal  of  the  court  to 
give  other  instructions  requested  by  the  appellant. 
We  have  carefully  examined  the  charge  and  are  im- 
pressed with  the  conviction  that,  considered  as  a 
whole,  it  was  comprehensive  and  fair.  Many  of  the 
propositions  involved  required  of  the  trial  judge  some- 
what extended  comment  not  susceptible  of  being 
stated  in  a  single  instruction;  but,  as  already  ob- 
served, we  think  the  charge  as  a  whole  fully  embraced 
and  fairly  declared  the  law  of  the  case,  and  we  are 
further  satisfied  that  the  judgment  does  substantial 
justice  between  the  parties. 

Affirmed. 

Anbrrs  and  Dunbar,  JJ.,  concur. 
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[No.  2342.    Decided  December  18. 1896.] 

Silas  F.  Collensworth,  Respondent^  v.  The  City  op 
New  Whatcom,  Appellant. 

MUNICIPAL    CORPORATIONS  —  UABILITT    FOR    NEOLIOBNCB  —  PRRFORM- 
ANCB  OF  CORPORATE  POWERS  IN  IRREGULAR  MANNER. 

Where  a  municipal  corporation  undertakes  the  construction  of  a 
public  work  which  falls  legitimately  within  its  corporate  powers,  it 
is  liable  for  any  injuries  resulting  from  the  negligence  of  an  em- 
ployee, although  in  attempting  to  exercise  such  power  the  corporate 
authorities  act  in  excess  of  the  powers  conferred  by  the  charter,  and 
enter  into  a  contract  that  is  clearly  vUra  vires. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     Affirmed. 

D.  W.  Freeman,  and  H,  A.  Fairchildy  for  appellant : 

Where  an  injury  is  sustained  from  the  negligent 
manner  in  which  a  public  work  is  performed  by  an 
independent  contractor,  as  distinguished  from  an  in- 
jury arising  from  the  nature  of  the  work  itself,  the 
municipality  is  not  liable,  but  the  remedy  for  the 
injury  is  confined  to  the  person  causing  the  injury,  or 
his  employer,  the  independent  contractor.  Storrs  v. 
Utica,  17  N.  Y.  104  (72  Am.  Dec.  437);  St.  Paul  v. 
Seitz,  3  Minn.  305  (74  Am.  Dec.  753);  Blake  v.  Ferris, 
5  N.  Y.  48  (55  Am.  Dec.  304);  Pack  v.  Mayor,  8  N.  Y. 
222;  Kelly  v.  Mayor,  11  N.  Y.  432.  If,  therefore,  the 
charter  provision  had  been  followed  and  the  work  in 
question  let  to  an  independent  contractor,  no  possible 
liability  could  have  resulted  to  the  municipality  from 
the  alleged  negligence. 

Assuming  that  the  public  work  under  construction 
in  this  case  cost  to  exceed  the  sum  of  $500,  and  that 
the  city  authorities  knew  the  same  before  entering 
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upon  the  attempted  performance  of  the  work,  then  the 
city  could  not  dig  the  trench  or  do  the  work  in  any 
manner  whatever.  They  could  not  employ  laborers  to 
perform  work  thereon;  the  full  power  of  the  city  was 
by  proper  ordinance  to  let  the  work  to  an  independent 
contractor  and  the  lowest  bidder,  and  any  attempt  by 
the  city  authorities  to  do  the  work  itself  was  ulta  vires ^ 
Brady  v.  Mayor,  20  N.  Y.  312;  Nash  v.  St.  Paul,  8 
Minn.  172;  Amott  v.  Spokane,  6  Wash.  442;  Whitney  v. 
Village  of  Hudson,  37  N.  W.  184;  In  re  Eager,  46  N. 
Y.  100;  Dickinson  v.  Poughkeepsie,  75  N.  Y.  65;  Macey 
V.  Titcombe,  19  Ind.  135;  State  v.  Barlow,  48  Mo.  17; 
Yamold  v,  Lawrence,  15  Kan.  126;  Maxwell  v,  Stanislaus 
Co.,  63  Cal.  389;  Fulton  v.  Lincoln,  2  N.  W.  724.  The 
parties  who  fired  the  blasts  were,  therefore,  not  the 
servants  or  agents  of  the  municipality,  unless  the 
city  should  be  held  to  have  ratified  the  act,  to  be  held 
estopped  to  question  the  same.  The  city  could  not 
ratify  the  employment,  as  a  ratification  can,  in  any 
event,  only  be  of  and  concerning  what  the  municipal- 
ity had  the  power  originally  to  do.  Marsh  v.  Fulton 
County,  10  Wall.  676;  McCracken  v.  San  Francisco,  16 
Cal.  591;  Cuyler  v.  Trustees,  12  Wend.  165;  Durange  v. 
Pennington,  7  Am.  &  Eng.  Corp.  Cas.  588. 

A  city  cannot  be  held  liable  in  damages  for  an  in- 
jury resulting  from  the  act  of  a  person,  unless  it  ap- 
pears that  the  injury  was  inflicted  by  a  servant  or 
agent  of  the  city,  while  engaged  in  the  legitimate  ex- 
ercise of  the  services  or  business  for  which  he  was 
employed.  Unless  this  is  shown,  the  maxim  respon- 
deat superior  does  not  apply.  Mayor  v.  Cwnliff,  2  N.  Y. 
165;  Ball  v.  Town  of  Woodbine,  6  Am.  &  Eng.  Corp, 
Cas.  29;  Cavanagh  v.  Boston,  1  N.  E.  834;  AntJiony  v. 
Adams,  1  Mete.  284;  Cushingv.  Bedford,125  Mass.  526; 
Spring  v.  Hyde  Park,  137  Mass.  554  (50  Am.  Rep.  334); 

1&— 16  WABB. 
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Brigham  v.  Edmands  7  Gray,  359;  Seeh  v.  Deering,  10 
Atl.  45;  Morrison  v.  Lawrence,  98  Mass.  219;  Rowland  v. 
Gallatin,  75  Mo.  134  (42  Am.  Rep.  395);  Love  v.  Raleigh, 
28  L.  R.  A.  192;  Newberry  v.  Fox,  33  N.  W.  333. 

Newman  &  Howard,  for  respondent  ; 

The  city  owned,  maintained  and  operated  a  system 
of  water  works  for  municipal  profit,  convenience  and 
advantage;  for  any  negligence,  therefore,  of  the  agents 
and  employees  of  the  city  in  connection  with  the  per- 
formance of  labor  in  the  maintenance  and  extension 
of  such  water  works  system,  the  city  would  be  liable 
to  the  same  extent  and  in  the  same  manner  as  private 
corporations  and  natural  persons.  Murphy  v.  Lowell^ 
124  Mass.  564;  Hand  v.  Brookline,  126  Mass.  324;  Han- 
non  V.  St.  Louis  County,  62  Mo.  313;  Bailey  v.  Mayor,  3 
Hill,  531  (38  Am.  Dec.  669);  Pettengill  v,  Yonkers,  22 
N.  E.  1095;  2  Dillon,  Mun.  Corp.  (3d  ed.),  §§980-985; 
Wood,  Master  &  Servant  (2d  ed.),  §469. 

Mere  irregularity  in  the  exercise  of  a  corporate 
power  by  the  officers  or  agents  of  a  municipality  will 
not  render  the  tortious  act  ultra  vires,  or  relieve  the 
municipality  from  liability  for  its  consequences.  2 
Dillon,  Mun.  Corp.  (3d  ed.),  §§968-973;  Worley  v. 
Town  of  Columbia t  88  Mo.  107;  Lee  v.  Village  of  Sandy 
Hill,  40  N.  Y.  442;  Buffalo,  etc..  Turnpike  Co.  v.  Buffalo, 
58  N.  Y.  639;  Ft.  Wayne  v.  Coombs,  7  N.  E.  743;  Houfe 
V.  Town  of  Fulton,  34  Wis.  608  (17  Am.  Rep.  463); 
Stoddard  v.  Village  of  Saratoga  Springs,  27  N.  E.  1030; 
Welter  v.  St.  Paul,  42  N.  W.  392;  Pekin  v.  Newell,  26 
111.  320  (79  Am.  Dec.  378);  Moore  v.  Mayor,  73  N.  Y. 
238  (29  Am.  Rep.  134);  State  v.  Morris,  etc.,  R.  R.  Co., 
23  N.  J.  Law.  360;  Sewell  v.  Cohoes,  75  N,  Y.  45  (31 
Am.  Rep.  418). 
This  respondent  suffered  the  injury  complained  of 
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without  any  participation  in,  or  even  knowledge  of, 
the  vice  which  may  have  contaminated  the  contract. 
He  was  not  in  pari  delicto^  and  for  the  tort  feasor  to 
apply  to  him  the  doctrine  contended  for  by  appellant 
would  pervert  the  rule  of  law  and  shock  the  reason 
and  conscience  of  mankind.  6  Thompson,  Corpora- 
tions, §5992;  Bissell  v.  Michigan  Southern,  etc,  R,  R, 
Co.,  22  N.  Y.  258;  Poillon  v.  Brooklyn,  4  N.  E.  191; 
Salt  Lake  City  v.  Holliater,  118  U.  S.  256;  Hitchcock  v. 
Galveston,  96  U.  S.  341. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — The  respondent  sued  to  recover  dam- 
ages for  personal  injuries  sustained,  resulting  from 
the  alleged  negligence  of  the  servants  and  agents  of 
the  appellant  city.  The  complaint  alleges  that  the 
injury  was  caused  by  the  servants  and  employees  of 
the  city  carelessly  and  negligently  firing  and  explod- 
ing a  blast  of  giant  powder,  thereby  causing  a  large 
rock  to  be  thrown  against  the  person  of  the  plaintiff. 
That  at  the  time  of  the  injury  the  agents  and  em- 
ployees of  the  city  were  engaged  in  excavating  a  trench 
or  ditch  for  the  construction  and  extension  of  its 
system  of  water  works,  and  that  the  ''  blast"  in  ques- 
tion was  fired  and  exploded  in  the  prosecution  and 
furtherance  of  the  work  of  laying  and  extending  such 
system.  The  answer  was  a  general  denial.  From  a 
judgment  in  plaintiff's  favor  for  the  sum  of  $7,250, 
the  city  has  appealed. 

It  appears  from  the  record  that  in  the  summer  of 
1894  the  city  authorities  of  New  Whatcom,  being  de- 
sirous of  extending  its  system  of  water  works,  called 
upon  its  engineer  to  furnish  a  report  showing  the 
cost  and  expense  of  a  proposed  extension.  Pursuant 
thereto  the  city  engineer  made  a  report  showing  among 
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other  things,  that  the  cost  and  expense  of  digging  the 
trench  for  the  pipe,  and  filling  and  covering  the  same, 
would  amount  to  about  the  sum  of  $3,500.  Thereupon 
the  city  council  passed  the  following  resolution: 

"On  motion,  the  contract  for  constructing  the  tun- 
nel for  the  water  main  at  the  lake  was  awarded  to 
Quinn  et  al.,  and  the  city  engineer  was  instructed  to 
employ  the  necessary  help,  and  to  proceed  at  once  to 
dig  the  ditch  for  the  water  main." 

Upon  the  authority  of  this  resolution,  the  engineer 
laid  out  the  work,  staked  it  off,  employed  and  dis- 
charged all  of  the  labor,  prepared  monthly  pay  rolls 
and  signed  and  filed  them  with  the  city  clerk,  and 
purchased  explosives  and  other  material  used  on  the 
work;  and  it  was  while  engaged  in  the  prosecution  of 
this  work  that  the  injury  occurred  which  resulted  in 
the  present  action.  The  appellant  is  a  city  of  the 
third  class,  and  §  130  of  the  general  incorporating  act, 
being  §649,  1  Hill's  Code,  provides: 

"  In  the  erection,  improvement,  and  repair  of  all 
public  buildings  and  works,  .  .  .  when  the  ex- 
penditure required  for  the  same  exceeds  the  sum  of 
five  hundred  dollars,  the  same  shall  be  done  by  con- 
tract, and  shall  be  let  to  the  lowest  responsible  bidder, 
after  due  notice,  under  such  regulations  as  may  be 
prescribed  by  ordinance." 

It  is  contended  in  this  case  that  the  work  of  digging 
and  filling  the  trench  was  at  a  cost  greatly  exceeding 
$500,  and  that  the  engineer's  estimate  of  the  cost, 
which  estimate  was  furnished  prior  to  the  city's  en- 
gaging in  the  work,  showed  that  its  cost  would  exceed 
$500;  and  it  is  further  contended  that  the  resolution 
of  the  council  above  set  out,  and  the  undertaking  of 
the  city  to  perform  the  work  of  digging  the  ditch  and 
covering  the  main  by  direct  employment  of  day  labor, 
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under  the  supervision  of  its  engineer,  instead  of  letting 
the  work  to  an  independent  contractor,  was  ultra  vires. 
This  contention  proceeds  upon  the  theory  that  if  §649, 
9upra,  had  been  followed,  and  the  work  let  to  an  inde- 
pendent contractor,  the  city  would  not  have  been  liable 
for  any  negligence  arising  in  the  prosecution  of  the 
work,  and  that  the  remedy  for  an  injury  of  the  char- 
acter of  which  the  plaintiflf  here  complains  would  be 
confined  to  the  person  causing  the  injury  and  such 
independent  contractor.  This,  in  substance,  is  the 
position  assumed  by  the  city,  and  upon  which  it  relies  to 
defeat  the  action,  and  we  think  it  unnecessary  to  notice 
in  detail  the  various  forms  in  which  this  main  ques- 
tion is  presented  in  the  able  and  exhaustive  brief  of 
counsel  for  the  appellant. 

As  a  result  of  what  has  been  stated,  counsel  argues 
that  the  parties  who  fired  the  blast  which  caused 
plaintiff's  injuries  were  not  the  servants  or  agents  of 
the  city.  We  think  it  may  be  conceded  that  the  reso- 
lution of  the  council  above  set  out  did  not  legally  con- 
stitute the  engineer  the  agent  of  the  city.  But  it  does 
not  follow  that  the  city  can  escape  liability  for  the  in- 
juries occasioned  to  the  plaintiff  by  the  careless  and 
negligent  act  of  those  actually  within  the  control  of 
the  corporate  authorities  engaged  in  the  prosecution 
of  a  work  ostensibly  within  the  scope  of  its  corporate 
power.  The  reasons  which  would  defeat  an  action 
brought  by  a  corporation  creditor  upon  a  contract  at- 
tempted to  be  created  in  disregard  of  slatutory  re- 
quirements, or  an  action  brought  by  the  laborers 
themselves  to  secure  the  value  of  their  services,  are 
not  applicable  to  the  present  action.  The  creditor  or 
laborer  in  such  cases  enters  into  the  contract  or  ren- 
ders the  service  with  full  knowledge,  presumably,  that 
the  law  forbids  that  the  city  should  make  such  a  con- 
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tract,  or  forbids  that  the  city  should  undertake  the 
work  in  which  the  services  were  performed.  But 
these  reasons  are  entirely  inapplicfible  when  urged  in 
defense  of  an  action  of  the  character  brought  by  the 
plaintiff  herein.  His  injuries  have  been  sustained, 
not  as  a  consequence  of  any  act  in  which  he  has  par- 
ticipated or  had  knowledge.  The  respondent  cannot 
be  charged  with  any  knowledge  of  the  infirmity  of  the 
attempted  contract  of  employment  between  the  city  and 
the  persons  firing  the  blast.  It  is  enough,  we  think, 
that  the  city  possessed  the  undoubted  authority  to 
construct  or  extend  its  water  works  system,  and  the 
mere  fact  that  in  attempting  so  to  do  it  did  not  con- 
form to  the  requirements  of  its  charter  furnishes  no 
suflBcient  reason  for  exempting  it  from  liability  for 
the  injury  occurring  to  respondent.  As  is  said  by  the 
supreme  court  of  Wisconsin  in  Houfe  v.  Town  of  Ful- 
ton, 34  Wis.  608  (17  Am.  Rep.  463). 

''It  always  sounds  badly  when  a  party  seeks  to 
excuse  or  justify  one  wrong  by  saying  that  he  perpe- 
trated still  another,  which  was  the  cause  of  that 
complained  of.  This  is  bad  in  morals,  whether  it  be 
bad  in  law  or  not.  But  we  think  it  is  bad  law,  in  a 
case  like  this." 

That  was  a  case  where  the  plaintiff  sought  to  re- 
cover damages  sustained  by  reason  of  a  defective 
bridge,  and  the  action  was  defended  upon  the  ground 
that  no  legislative  permission  had  been  granted  to 
build  the  bridge,  and  that  it  was  an  unlawful  struc- 
ture, and  maintained  in  defiance  of  the  law.  The  ap- 
pellant city  had  authority  to  extend  its  system  of 
water  works,  and  it  attempted  to  do  so,  but  in  an  ir- 
regular manner.  Such  irregularity  cannot  avail  it 
in  the  present  action;  nor  can  advantage  be  taken  of 
it  in  a  collateral  proceeding.     Salt  Lake  City  v.  HoU 
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lister,  118  U.  S.  256  (6  Sup.  Ct.  1055);  Chapman  v. 
Douglass  Co.,  107  U.  S.  348  (2  Sup.  Ct.  62);  Poillon  v. 
City  of  Brooklyn,  101  N.  Y.  132  (4  N.  E.  191);  Howell 
V.  City  of  Buffalo,  15  N.  Y.  512;  Hunt  v.  City  of  Boon- 
vUle,  65  Mo.  620  (27  Am.  Rep.  299);  Dooley  v.  City  of 
Kansas,  82  Mo.  444  (52  Am.  Rep.  380);  Mayor  v. 
Sheffield,  4  Wall.  189. 

It  was,  we  think,  legitimately  within  the  corporate 
power  of  the  city  of  New  Whatcom  to  cause  the  ex- 
cavation of  the  necessary  ditches  and  drains  incident 
to  an  extension  of  its  water  system,  and  the  mere  fact 
that  in  attempting  to  exercise  this  power  the  corpor- 
ate authorities  departed  from  the  method  pointed  out 
by  the  statute  cannot  relieve  the  corporation  from  the 
consequences  of  an  injury  resulting  from  an  act  com- 
mitted within  the  scope  of  its  corporate  power,  and 
the  court  did  not  err  in  denying  appellant's  motion  for 
a  non-suit,  and  in  refusing  to  instruct  the  jury  to  find 
a  verdict  for  the  defendant,  and  in  refusing  to  grant 
judgment  in  favor  of  the  defendant  on  the  special 
findings  of  the  jury,  nor  in  refusing  to  award  a  new 
trial.  Nor  do  we  think  that  the  charge  of  the  court 
was  prejudicial  to  the  appellant,  or  that  any  error  was 
committed  in  the  charge  of  the  court,  and  under  the 
evidence  the  verdict  cannot  be  said  to  have  been  ex- 
cessive. Objections  not  specifically  mentioned  herein 
have  been  considered,  and,  upon  the  entire  record,  we 
think  the  case  was  fairly  tried,  and  the  appellant  had 
the  benefit  of  every  right  which  the  law  afforded  it. 

We  perceive  no  reason  for  disturbing  the  judgment 
of  the  superior  court,  which  is  aflBrmed. 

Dunbar,  Scott  and  Anders,  JJ.,  concur. 
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Clarke  T.  Davis,  Respondent,  v.  Atlas  Assurance 
Company,  Appellant. 

IKSUBANCB  — OONDITIONS  OF  POUCT— WAIVEB^APPRAIBBMBNT  Or  LO08 
—ACTION  ON  POLICY— PLBADINO— ATTACKING  VALIDITy  OP  AWARD. 

Although  a  policy  of  fire  insurance  may  contain  provisions  re- 
quiring the  company  in  case  of  loss  to  pay  only  such  sum  as  the 
parties  may  agree  upon,  and,  in  case  of  disagreement,  that  the  loss 
be  fixed  by  appraisement .  it  is  not  essential  that  the  complaint  in 
an  action  on  the  policy  should  afiirmatively  show  that  no  demand 
has  been  made  by  the  company  for  arbitration  and  appraisement, 
but  the  insured's  refusal  to  arbitrate  is  a  matter  of  defense. 

The  validity  of  an  award  adjusting  the  loss  under  the  terms  of  a 
policy  of  insurance  may  be  assailed  in  an  action  on  the  policy,  and 
it  is  not  necessary  that  the  award  should  be  first  set  aside  in  a  com- 
petent court. 

Where  an  attempted  arbitration  and  award  entered  into  between 
the  insurer  and  insured  as  required  by  the  terms  of  an  insurance 
policy,  in  case  of  loss,  is  defective,  and  through  the  fault  of  the  in- 
surer there  is  a  failure  to  enter  upon  a  new  arbitration,  the  insured 
has  a  right  to  maintain  an  action  for  the  recovery  of  whatever  dam- 
age he  has  sustained  by  loss  or  injury  to  the  property  covered  by 
the  policy. 

Where  an  insurance  6ompany,  for  the  purpose  of  adjusting  a  loss, 
enters  into  an  agreement  for  submission  to  arbitration  and  appraise- 
ment, which  is  in  terms  materially  different  from  that  provided  for 
by  the  policy,  the  company  waives  the  right  to  demand  a  new  ap- 
praisement pursuant  to  the  terms  of  the  policy. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.     Affirmed. 

Strattan,  Lewis  &  Oilman^  for  appellant. 
Stanton  Warburton,  and  G.  C,  Britten,  for  respon- 
dent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  was  an  action  upon  a  policy  of 
insurance  issued   by  appellant  insuring  respondent 


DAVIS  ▼.  ATLAS  ASSURANCE  CO.  233 

Dec.  1806.]         Opinion  of  the  Court— Gobdok,  J. 

against  loss  or  damage  by  fire  upon  certain  laundry 
machinery  and  fixtures.  The  complaint  alleges  the 
issuance  of  the  policy,  the  destruction  by  fire  of  the 
property  insured,  the  furnishing  of  proofs  of  loss  and 
non-payment  on  the  part  of  the  company.  The  an- 
swer  admits  the  making  of  the  policy  and  the  fire, 
denies  the  amount  of  damage  claimed,  and  sets  up 
afBrmatively  that  there  was  a  submission  to  arbitra- 
tion and  an  award  made,  under  the  terms  of  which 
the  sum  of  $1,900  was  found  to  be  the  loss  sustained 
by  plaintiff,  and  that  this  amount  the  appellant  stood 
ready  at  all  times  to  pay.  The  reply  admits  the  sub- 
mission to  appraisers,  substantially  as  alleged  in  the 
answer,  but  urges  that  the  award  was  invalid  on  ac- 
count of  the  fraudulent  conduct  of  the  companies  in 
selecting  an  appraiser  and  fraudulent  conduct  of  the 
appraiser  selected  by  the  companies  in  making  the 
appraisement,  and  that  the  agreement  of  submission 
was  not  within  the  agreement  and  the  terms  of  the 
policy.  The  trial  which  followed  resulted  in  a  verdict 
and  judgment  for  the  plaintiff,  and  the  defendant  has 
appealed. 

1.  The  first  contention  is  that  the  court  erred  in 
overruling  a  demurrer  to  the  complaint.  The  ground 
upon  which  this  objection  proceeds  is  that  the  com- 
plaint does  not  anywhere  show  that  the  insured  and 
the  company  had  reached  an  adjustment  regarding 
the  amount  of  the  loss,  or  that  there  had  been  an  ap- 
praisement thereof  as  provided  by  the  terms  of  the 
policy.  And  it  is  argued  in  support  of  the  demurrer 
that  the  contract  of  insurance  arising  upon  a  policy 
containing  the  terms  and  conditions  included  in  the 
policy  in  question  is  not  an  agreement  on  the  part  of 
the  insurance  company  to  pay  any  fixed  sum,  but 
merely  to  pay  such  sum  as  may  be  found  to  be  due 
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the  insured  by  an  adjustment  between  the  company 
and  the  insured,  or  determined  by  appraisement  in 
the  method  pointed  out  by  the  policy.  In  other  words, 
that  the  contract  of  insurance  requires  the  company 
''to  pay  only  such  sum  as  the  insured  and  insurer 
may  agree  to  be  the  loss,  or  if  they  cannot  agree,  then 
that  the  loss  be  fixed  by  the  appraisement."  We  think 
that  the  provisions  of  the  policy  in  reference  to  arbi- 
tration and  appraisement  do  not  require  an  award  of 
appraisers  as  a  condition  precedent  to  a  right  of  ac- 
tion on  the  policy,  but  when  a  demand  has  been  made 
by  the  company  for  arbitration  pursuant  to  those  pro- 
visions, the  insured's  refusal  to  arbitrate  may  be  pleaded 
as  a  bar  to  a  recovery.  It  is  not  essential  that  the 
complaint  should  affirmatively  show  that  no  such  de- 
mand had  been  made.  While  a  diversity  of  opinion 
exists  upon  this  question,  we  think  that  the  weight  of 
authority  in  code  states  sustains  this  view.  Randall 
V.  Phoenix  Ins.  Co.,  10  Mont.  362  (25  Pac.  960);  Liver^ 
pool,  etc.,  Ins.  Co.  v.  Hall,  1  Kan.  App.  18  (41  Pac.  65); 
Nurney  v.  Fireman's  Fund  Ins.  Co.,  63  Mich.  633  (  30 
N.  W.  350,  6  Am.  St.  Rep.  338);  Phoenix  Ins.  Co.  v. 
Badger,  53  Wis.  283  (10  N.  W.  504);  Wright  v.  Sus^ 
quehanna  Ins.  Co.,  110  Pa.  St.  29  (20  Atl.  716);  WaU 
lace  V.  Oerman- American  Ins.  Co.,  4  McCrary,  123  (41 
Fed.  742);  Kahnweiler  v.  Phenix  Ins.  Co.,  67  Fed.  483. 
2.  It  is  next  contended  that  the  court  erred  in  over- 
ruling the  objection  of  the  defendant  to  the  introduc- 
tion of  any  evidence  and  denying  defendant's  motion 
for  a  judgment  upon  the  pleadings.  This  contention 
is  that,  inasmuch  as  the  pleadings  disclose  that  an 
award  had  been  made,  such  award  was  binding  and 
conclusive  on  the  parties  until  it  was  set  aside  by  a 
competent  court.  We  cannot  agree  with  the  claim  of 
appellant  that  the  pleadings  show  that  an  award  was 
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reached,  notwithstanding  it  appears  that  arbitration 
was  attempted  and  failed.  However,  we  think  that  it 
was  competent  for  the  plaintiff  in  his  reply  to  assail 
the  award,  to  show  wherein  it  was  of  no  effect  or 
validity,  and  thus  settle  in  one  action  all  the  differ- 
ences existing  between  the  parties  growing  out  of  the 
contract  of  insurance.  In  Sanford  v.  Royal  Ins.  Co., 
11  Wash.  653  (40  Pac.  609),  this  court  had  occasion 
to  fully  examine  that  question,  and,  upon  the  author- 
ity of  that  case,  we  think  that  defendant's  motion  for 
judgment  upon  the  pleadings  was  properly  denied. 

3.  The  sufficiency  of  the  evidence  to  entitle  the 
plaintiff  to  recover  upon  the  issue  submitted  to  the 
jury  is  also  made  a  ground  of  contention.  In  sub- 
stance the  record  shows  that  the  insurance  companies 
having  the  insurance  upon  the  property  in  question 
attempted,  through  their  adjusters,  to  agree  with  re- 
spondent upon  the  amount  of  loss  sustained  by  him, 
and,  being  unable  to  agree,  an  appraisement  was  de- 
manded by  them.  Respondent  acquiesced  in  this 
demand  and  appointed  one  Confare  as  his  appraiser, 
and  the  companies  selected  one  George  Costen  as  their 
appraiser.  Thereupon  the  plaintiff  furnished  these 
appraisers  with  a  list  of  the  property  upon  which  he 
claimed  to  have  sustained  loss.  Thereafter,  being  un- 
able to  agree  upon  some  of  the  items,  the  appraisers 
agreed  upon  one  Jager  as  umpire.  The  agreement 
for  arbitration  was  contained  in  a  printed  blank  fur- 
uished  by  the  adjuster  of  the  appellant.  This  blank 
contained  provisions  which  were  at  variance,  and  not 
in  accordance,  with  the  terms  of  the  policies.  Each 
appraiser  kept  a  separate  list  of  the  items  and  the 
amoun-t  of  the  loss.  In  the  main  they  were  able  to 
agree  upon  the  items  without  appealing  to  the  umpire. 
The  items  of  losses  so  kept  by  the  appraisers  were 
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upon  loose  pieces  of  paper.  They  concluded  their  ap- 
praisement late  in  the  evening  and  thereupon  the  ap- 
praiser for  the  insured  signed  an  award  in  blank, 
agreeing  that  the  company's  appraiser  should  foot  up 
the  items  and  insert  the  amount  thereof  in  the  blank 
left  for  that  purpose  in  "the  award."  There  was 
some  dispute  as  to  whether,  at  the  time  Confare 
actually  signed  the  so-called  award,  the  blank  had 
been  filled,  but  we  deem  it  immaterial  in  view  of  the 
other  facts  herein  referred  to.  Afterwards  the  com- 
panics'  appraiser,  Costen,  discovered  that  a  mistake 
had  been  made  in  his  footings,  and  that,  instead  of 
the  items  of  loss  aggregating  $1,900,  they  somewhat 
exceeded  $2,300.  Thereupon  he  sought  out  Confare 
and  proposed  to  correct  the  award  by  signing  a  state- 
ment to  the  effect  that  the  sum  of  $1,900  inserted 
therein  was  a  mistake,  but  Confare  refused  to  have 
anything  more  to  do  with  the  matter.  The  so-called 
award  was  given  to  the  companies'  adjuster,  who 
thereafter  delivered  the  same  to  the  respondent  upon 
request,  and  upon  respondent's  promise  to  return  it. 
It  further  appears  that  respondent  disregarded  his 
promise  and  retained  the  same.  Appellant  claims 
that  it  appears  from  certain  correspondence  between 
counsel  for  the  respective  parties  that  the  appellant 
had  offered  to  submit  to  a  new  appraisement,  if  for 
any  reason  it  should  be  found  that  the  award  of 
$1,900  was  invalid,  and  that  the  court  erred  in  sub- 
mitting to  the  jury  the  question  of  whose  fault  it  was 
that  a  new  appraisement  was  not  had.  But  the  cor- 
respondence referred  to  must  be  interpreted  in  the 
light  of  the  fact  that  the  company  was  bound  to  know 
what  its  appraiser  knew,  namely,  that  the  sum  of 
$1,900  specified  in  the  so-called  award  was  erroneous 
and  had  not  in  fact  been  agreed  upon  as  the  amount 
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of  the  loss,  and  that  no  award  had  in  fact  been  made. 
It  also  should  have  been  known  that  the  agreement 
for  submission  was  not  in  accordance  with  the  terms 
of  the  policies,  inasmuch  as  the  blank  form  for  sub- 
mission was  furnished  by  its  appraiser.  Besides,  it 
was  conceded  by  counsel  for  the  appellant,  upon  the 
trial  below,  that  the  terms  of  submission  to  appraise- 
ment were  not  in  accordance  with  the  terms  of  the 
policy,  and  that  "  by  mutual  mistake  of  the  appraisers, 
the  amount  of  the  award  was  not  as  it  had  been 
agreed  upon  between  them."  Under  these  circum- 
stances we  think  the  court  did  not  err  in  giving  the 
the  following  instruction,  which  is  complained  of: 

"Touching  this  defense  you  are  instructed,  that  the 
arbitration  award  for  nineteen  hundred  dollars  was 
ineffectual  to  bind  the  parties  because  of  the  admitted 
fact  that  the  wrong  amount  was  stated  therein;  and 
the  arbitrators  failing  thereafter  to  make  any  award, 
and  the  parties  never  having  proceeded  to  a  new  ar- 
bitration, the  question  here  for  your  determination  is 
as  to  whose  fault  was  it  that  no  new  arbitration  was 
entered  upon.  If  it  was  by  fault  of  the  plaintiff,  then 
he  is  without  right  to  maintain  this  action  here;  but 
if  it  was  by  fault  of  the  defendant  company,  then  the 
plaintiff  may  rightfully  maintain  his  action. 

"  When  the  plaintiff  and  defendant  company  ascer- 
tained and  knew  that  the  award  made  by  the  arbitra- 
tors selected  was  ineffectual,  and  that  no  agreement 
could  be  reached  by  them,  it  was  the  duty  of  the  de- 
fendant as  well  as  the  plaintiff  to  disclaim  right  there- 
nnder  and  proffer  readiness  to  proceed  with  a  new 
arbitration.  If  you  find  from  the  evidence  that  the 
defendant  company  insisted  on  holding  plaintiff  to 
the  terms  of  the  award,  after  knowing  the  said  fact  of 
a  wrong  amount  therein,  and  did  not  disclaim  right 
to  hold  plaintiff  thereto,  then  the  plaintiff  had  a  right 
to  commence  and  maintain  this  his  action  in  the  court 
here  for  the  recovery  of  whatever  damage  he  had  sus- 
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tained  by  loss  or  injury  to  the  property  described  in  the 
policy;  but  if  you  find  that  the  defendant  company  is 
clear  of  fault  in  this  respect,  then  the  plaintiff  is 
without  right  to  maintain  this  action,  and  your  ver- 
diet  will  be  for  the  defendant  company." 

From  the  verdict  arrived  at  we  are  bound  to  pre- 
sume that  the  jury  found  that  it  was  the  fault  of  the 
company  that  no  new  arbitration  was  entered  upon, 
and  we  are  unable  to  say  that  such  finding  is  not  with- 
out sufficient  evidence  to  support  it. 

4.  Instructions  Nos.  4,  5,  6,  7,  8  and  11  requested 
by  appellant  were  properly  refused,  because  the  con- 
dition of  the  record  did  not  justify  their  submission. 
Nor  did  the  court  err  in  refusing  to  give  instructions 
Nos.  13  and  14  requested  by  the  defendant.  This 
leads  to  an  affirmance  of  the  judgment.'  But  there  is 
another  reason  why  the  judgment  should  be  affirmed. 
The  agreement  for  submission,  being  in  terms  materi- 
ally different  from  that  provided  by  the  policy, 
constituted  a  waiver  of  the  right  to  demand  a  new 
appraisement  pursuant  to  the  terms  of  the  policy. 

''  When  defendant  elected  to  take  an  appraisement 
which  was  not  such  as  its  policy  gave  it  a  right  to  de- 
mand and  insist  upon,  it  waived  whatever  right  it 
might  otherwise  have  had  to  insist  upon  the  appraise- 
ment provided  for  in  the  policies."  Harrison  v.  Ger- 
man-American Fire  Ins.  Co.,  67  Fed.  577;  Mutttal  Fire 
Ins.  Co.  V.  Alvord,  61  Fed.  752;  Adams  v.  N.  Y.  Bowery 
Ins  Co.,  85  Iowa,  6  (51  N.  W.  1149). 

In  the  case  last  cited,  the  supreme  court  of  Iowa 
say: 

"  By  entering  into  an  agreement  of  submission  not 
in  accord  with  the  provisions  of  the  policy,  and  stand- 
ing on  the  validity  of  an  award  made  under  such 
submission,  the  defendant  must  be  held  to  have  waived 
the  right  (if  it  had  any)  to  insist  that  an  award  must 
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be  made  in  accordance  with  the  terms  of  the  policy 
before  suit  coald  be  commenced  thereon." 

A£Qrmed. 

Dunbar  and  Scott,  JJ.,  concur. 

ON   PETITION   FOR   RE-HEARING. 

Gordon,  J. — Counsel  for  the  appellant  in  the  above 
cases,  which  were  tried  together  in  the  lower  court, 
and  which  involve  substantially  the  same  questions, 
have  filed  elaborate  petitions  for  re-hearing,  which  we 
have  carefully  considered,  and  in  denying  them  deem 
it  sufficient  to  notice  only  the  following  points,  which 
are  most  strenuously  urged: 

1.  It  is  insisted  that  the  lower  court  erred  in  sub- 
mitting to  the  jury  the  '*  question  as  to  whose  fault  it 
was  that  no  new  arbitration  was  entered  upon.'*  It  is 
urged  that  the  evidence  fully  established  that  the 
company  offered  to  re-submit  and  that  the  offer  was 
ignored  by  the  respondent.  In  the  opinion  hereto- 
fore filed  we  said: 

"  From  the  verdict  arrived  at  we  are  bound  to  pre- 
sume that  the  jury  found  that  it  was  the  fault  of  the 
company  that  no  new  arbitration  was  entered  upon, 
and  we  are  unable  to  say  that  such  finding  is  not  with- 
out sufficient  evidence  to  support  it." 

In  the  petition  counsel  very  earnestly  requests  the 
court  to  point  out  where  the  evidence  to  support  this 
finding  can  be  found.  We  supposed  our  meaning  was 
made  clear  in  the  opinion  filed.  As  noticed  therein, 
there  was  considerable  correspondence  between  coun- 
sel representing  the  insurance  companies  and  the  re- 
spondent and  his  counsel,  prior  to  the  institution  of 
these  actions.  Respondent's  proofs  of  loss  were  re- 
jected by  the  companies  for  the  reason  that  they  were 
"not  in  accordance  with  the  award  of  the  appraiser." 


240  DAVIS  ▼.  ATLAS  ASSURANCE  CX). 

On  Petition  for  Re*bearing.  [16  Waah. 

The  companies  also  took  the  position  that  a  valid 
award  had  been  made,  and  further  stated  that,  ''Of 
course  this  award  must  control  if  valid,  and  we  know 
of  nothing  tending  to  invalidate  it.  .  .  .  We  know 
of  no  reason  why  the  parties  to  the  submission  agree- 
ment should  not  abide  by  the  award."  In  this  con- 
nection we  stated  in  the  opinion: 

"But  the  correspondence  referred  to  must  be  in- 
terpreted  in  the  light  of  the  fact  that  the  company 
was  bound  to  know  what  its  appraiser  knew,  namely, 
that  the  sum  of  $1,900  specified  in  the  so-called  award 
was  erroneous,  and  had  not  in  fact  been  agreed  upon 
as  the  amount  of  the  loss,  and  that  no  award  had  in 
fact  been  made.  It  also  should  have  known  that  the 
agreement  for  submission  was  not  in  accordance  with 
the  terms  of  the  policies,  inasmuch  as  the  blank  form 
for  submission  was  furnished  by  its  appraiser.  Be- 
sides, it  was  conceded  by  counsel  for  the  appellant 
upon  the  trial  below  that  the  terms  of  submission  to 
appraisement  were  not  in  accordance  with  the  terms 
of  the  policy." 

With  knowledge  (presumptively)  of  the  facts  which 
rendered  this  so-called  award  invalid  and  ineffectual, 
the  companies,  nevertheless,  professed  to  believe  it 
was  valid  and  binding.  They  were  as  much  bound  to 
know  it  was  invalid  as  the  respondent  was  to  point 
out  to  them  why  it  was  so.  In  this  condition  of  the 
record  we  were  constrained  to  hold  that  there  was 
sufficient  evidence  to  support  the  finding  of  the  jury 
that  "it  was  the  fault  of  the  companies  that  no  new 
arbitration  was  entered  upon." 

One  other  point  remains  to  be  noticed.  It  is  urged 
that  the  court  erred  in  refusing  to  instruct  tlie  jury 
upon  the  issue  of  fraud.  It  is  also  insisted  that  there 
was  no  evidence  of  fraud,  and  that  the  court  should 
have  withdrawn  all  questions  of  fraud  from  the  con- 
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sideratiou  of  the  jury.  We  think,  upon  examination 
of  the  record,  that  that  is  what  the  court  in  effect  did 
by  the  instruction  which  is  set  out  in  the  opinion.  In 
that  instruction  the  jury  were  expressly  told  that  ''the 
question  here  for  your  determination  is  as  to  whose 
fault  was  it  that  no  new  arbitration  was  entered  upon/* 
and  the  verdict  of  the  jury  was  made  to  depend  upon 
that  question.     The  jury  were  further  told: 

"If  you  find  that  the  defendant  company  is  clear  of 
fault  in  this  respect^  then  the  plaintiff  is  without  right 
to  maintain  this  action^  and  your  verdict  will  be  for  the 
defendant  company*^ 

In  the  light  of  this  instruction,  it  seems  clear  to  us 
that  the  jury  could  not  have  been  misled  and  that  no 
prejudice  resulted  to  the  appellants  growing  out  of 
the  court's  failure  to  give  the  instructions  which  were 
requested  by  them  upon  this  subject. 

After  re-examination  of  the  entire  record,  we  ad- 
here to  the  conclusion  heretofore  announced,  and  the 
petitions  for  re-hearing  must  be  denied.    ' 

Scott  C.  J.,  and  Dunbar,  J.,  concur. 


[Na  2370.    Decided  December  18, 1896.] 

Clarke  T.  Davis,  Respondent^  v.  Imperial  Insurance 
Company,  Appellant, 

INSUBANCE  —  APPBAIBEMBNT  OF  LOBS  —  WAIVER. 

Where  an  award  of  lo6S  against  an  insurance  company  is  defec- 
tive,  the  failare  of  the  company  to  demand  a  new  appraisement 
under  the  terms  and  conditions  of  the  i)olicy,  until  nearly  a  year 
after  the  fire  occurred  and  after  the  commencement  of  suit  upon  the 
policy,  will  constitute  a  waiver  of  the  conditions  of  the  policy  in 
that  respect 

16  — 16  WASH. 
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Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.     AflBrmed. 

Sharpstein  &  Blattner,  for  appellant. 

Stanton  Warburton,  and  O.  C,  Brittan,  for  respondent. 

*Per  Curiam. — This  case  is  similar  in  its  facts  to 
Davis  V.  Atlas  Assurance  Company,  ante  p.  232  just  de- 
cided by  this  court;  and  the  cases  were  tried  together 
in  the  lower  court.  There  is  only  one  point  of  differ- 
ence between  the  cases  which  requires  notice.  After 
the  action  had  been  commenced  upon  policy  issued 
by  the  appellant  in  this  case,  it  was  dismissed  upon 
plaintiff's  motion,  and  a  new  suit  (the  present  one) 
instituted.  Upon  receiving  notice  of  the  intention  of 
the  plaintiff  to  dismiss  the  first  suit,  counsel  for  the 
appellant  served  upon  respondent's  attorneys  a  demand 
for  an  appraisement  under  the  terms  and  conditions 
of  the  policy.  This  was  nearly  a  year  after  the  fire 
occurred,  and,  as  already  noticed,  was  subsequent 
to  the  commencement  of  suit  upon  the  policy.  We 
think  that  it  came  too  late. 

Upon  the  authority  of  Davis  v.  Atlas  Assurance 
Company,  supra,  and  for  the  reasons  therein  given, 
the  judgment  appealed  from  herein  will  be  affirmed. 
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[No.  2455.    Decided  1>ecember21. 1806.] 

The  Pennsylvania  Mortgage  Investment  Company, 
Respondent  v.  Lucy  A.  Simms,  Appellant. 

CONSTRUCTION  OF   CONTRACTS  —  AMBIGUITY  —  ADMISSIBILITY  OP  PAROL. 

In  the  construction  of  contracts,  such  a  construction  should  be 
given  as  will  give  the  contract  force,  rather  than  one  which  will 
make  it  of  no  effect. 

Where  the  making  of  notes  and  mortgage,  the  assignment  of  a 
lease  upon  the  premises  to  the  mortgagee  and  the  making  of  a 
memorandum  respecting  payment  of  rents  and  purchase  money, 
under  an  option  to  purchase  given  to  the  lessee  in  the  lease,  are  exe- 
cuted at  the  same  time  and  constitute  parts  of  a  single  transaction, 
they  should  all  be  construed  together,  and,  if  the  language  of  the 
instruments  taken  together  is  ambiguous,  the  introduction  of  oral 
proof  is  warranted  for  the  purpose  of  explaining  the  true  intent  of 
the  x>arties. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.     Affirmed. 

Baldwin  &  Kelly,  for  appellant. 
Jones,  Voorhees  &  Stephens,  for  respondent: 

A  contract  should  be  so  construed  as  to  render  it 
reasonable,  rather  than  unreasonable.  Russell  v.  Aller- 
ton,  108  N.  Y.  288;  Wilson  v.  Marlow,  66  111.  385;  Crab- 
tree  V.  Hagenbaugh,  25  111.  233  (79  Am.  Dec.  324).  A 
contract  may  be  made  by  conduct  as  well  as  words, 
and  the  parties,  by  their  conduct  subsequent  to  an 
agreement,  may  modify  it  or  make  a  new  contract. 
Eolloway  v.  Frick,  149  Pa.  St.  178.  The  construction 
of  the  parties  will  be  adopted  by  the  courts  in  deter- 
mining  the  meaning  of  a  contract.  Topliff  v.  Topliff, 
122  U.  S.  131;  People  v.  Murphy,  119  111.  166;  Garrison 
V.  Nute,  87  111.  215;  Leavers  v.  deary,  75  111.  353;  Union 
Pacific  R.  R,  Co.  v.  Anderson,  11  Colo.  293;  District  v. 
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Oallaher,  124  U.  S.  505;  Central  Trust  Co.  v.  Wabash, 
etc.,  Ry.  Co.,  34  Fed.  254. 

If  parol  evidence  be  not  admissible  to  explain  the 
memorandum,  then  it  becomes  repugnant  to  the 
residue  of  the  contract  and  manifest  intention  of  the 
parties,  and  must  be  rejected.  Packer  v.  Roberts,  140 
111,  16;  2  Parsons,  Contracts  (7th  ed.),  bottom  p.  644. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  C.  J. — On  April  5, 1892,  Lucy  A.  Simms,  one 
of  the  defendants,  was  the  owner  of  certain  land  situ- 
ated in  the  county  of  Spokane,  State  of  Washington. 
On  that  day  she  made  a  lease  of  said  land  to  Peter 
Morrison.  This  lease  contained  a  clause  which  gave 
to  said  Morrison  the  right  to  purchase  the  property 
upon  certain  conditions  therein  named.  Thereafter 
the  defendant  Lucy  A.  Simms  borrowed  from  the 
plaintiff  $7,000  and  gave  her  promissory  notes  for 
that  amount,  and  to  secure  their  payment  executed  a 
mortgage  upon  the  property  covered  by  the  lease  to 
Morrison,  and  made  an  assignment  of  her  interest  in 
the  said  lease.  At  the  time  that  the  mortgage  and  as- 
signment of  the  lease  were  executed,  the  plaintiff  exe- 
cuted a  memorandum  in  writing  in  the  following 
language  : 

"  It  is  hereby  understood  and  agreed  that  the  as- 
"  signment  of  lease  made  by  Mrs.  Lucy  A.  Simms  to 
"  the  Pennsylvania  Mortgage  Investment  Company  is 
"  not  to  be  recorded  unless  notice  is  first  given  to  said 
"  Lucy  A.  Simms  or  her  heirs,  administrators  or  as- 
''  signs.  And  it  is  further  agreed  on  the  part  of  said 
"  mortgage  company  that  the  payments  of  rent  under 
"  said  lease  shall  be  made  to  said  Lucy  A.  Simms  and 
''  used  and  applied  as  she  may  deem  fit  and  proper. 
''  It  is  further  understood  and  agreed  that  the  Penn- 
"sylvania   Mortgage  Investment  Company  have  no 


PENNSYLVANIA  MORTGAGE  INV.  CO.  v.  SIMMS.      246 
Dec.  1896.]  Opinion  of  the  Court— Hoyt,  C.  J. 

"  interest  in,  right  to  or  claim  upon  the  purchase 
"  money  which  Peter  Morrison  as  lessee  and  as  the 
"  second  party  to  the  contract  of  sale  agrees  in  said 
•'  contract  to  pay  to  Mrs.  Lucy  A.  Simms." 

And  it  is  upon  the  construction  of  this  memoran- 
dum that  the  rights  of  the  parties  depend. 

Morrison,  the  lessee,  availed  himself  of  the  option 
contained  in  the  lease  and  elected  to  become  a  pur- 
chaser of  the  property  upon  the  terms  therein  stated. 
The  amount  which  he  was  to  pay  for  the  property  was 
$13,000:  $4,000  on  December  1, 1893,  $4,000  on  April 
1,  1895,  and  $5,000  on  the  first  day  of  April,  1896;  and 
it  was  agreed  that  out  of  the  first  $4,000  so  to  be  paid  a 
prior  mortgage  upon  the  premises  should  be  paid. 
This  $4,000  was  paid  and  used  to  satisfy  this  mortgage 
in  accordance  with  the  agreement.  Before  the  next  pay- 
ment of  $4,000  became  due,  both  the  plaintiff  and  the 
defendant  Lucy  A.  Simms  claimed  the  right  to  receive 
it,  and  on  account  of  these  adverse  claims  the  money 
was  not  paid  to  either  of  them,  and  default  having 
been  made  in  the  payment  of  the  installments  of  in- 
terest due  upon  the  notes  secured  by  the  mortgage  and 
assignment  of  lease,  the  plaintiff,  availing  itself  of  the 
conditions  of  the  notes  and  mortgage,  elected  to  de- 
clare the  principal  sum  due,  and  thereupon  brought  this 
action  to  foreclose.  Trial  was  had  and  a  decree  ren- 
dered substantially  as  prayed  for  by  the  plaintiff,  from 
which  defendant  Lucy  A.  Simms  has  prosecuted  this 
appeal. 

Some  question  is  made  in  the  brief  of  appellant  as 
to  the  sufficiency  of  the  pleadings,  and  it  is  claimed 
that  the  superior  court  erred  in  admitting  oral  proof 
to  change  the  terms  of  the  written  contract  evidenced 
by  the  memorandum  hereinbefore  set  out.  In  our 
opinion  the  pleadings  were  sufficient,  and  the  correct- 
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ness  of  the  ruling  which  admitted  oral  proof  to  show 
what  was  intended  by  such  memorandum  depends  so 
entirely  upon  the  construction  of  the  language  used, 
that  whatever  is  necessary  can  best  be  said  in  the  con- 
sideration of  the  effect  of  such  language. 

It  is  contended  on  the  part  of  the  plaintiff  that  the 
assignment  of  the  lease  gave  it  the  right  to  receive  the 
moneys  to  be  paid  by  the  lessee  for  the  property  cov- 
ered by  its  mortgage,  if  he  elected  to  become  the  pur- 
chaser thereof,  until  the  $7,000  borrowed  of  it  by 
appellant,  and  interest  thereon,  was  fully  paid;  that 
the  only  effect  of  the  memorandum  was  to  waive  plain- 
tiff's right  to  the  rent  to  be  paid  for  the  use  of  the 
premises  and  to  allow  the  appellant  to  use  the  first 
payment  of  $4,000  to  take  up  the  prior  mortgage 
thereon.  The  appellant  contends  that  the  plaintiff,  by 
the  execution  of  the  memorandum,  waived  not  only  the 
right  to  receive  the  money  to  become  due  as  rent,  but 
also  all  which  was  to  become  due  for  the  property  in 
the  event  the  lessee  elected  to  become  a  purchaser. 

It  appeared  from  the  undisputed  proofs  that  the 
loaning  of  the  $7,000  by  the  plaintiff,  the  making  of 
the  notes  and  mortgage  and  the  assignment  of  the 
lease  by  the  appellant  and  the  making  of  the  memor- 
andum in  question  were  parts  of  a  single  transaction, 
the  object  of  which  was  on  the  part  of  the  plaintiff  to 
loan  its  money  and  receive  security  for  its  re-payment, 
and  on  the  part  of  the  appellant  to  obtain  the  money 
and  give  such  security.  This  being  so,  the  assign- 
ment of  the  lease  and  the  memorandum  must  be 
treated  as  parts  of  a  single  contract,  and,  if  appellant's 
construction  of  the  memorandum  is  to  obtain,  such 
contract  was  without  any  force  whatever.  If  the  plain- 
tiff, as  assignee  of  the  lease,  was  entitled  to  receive 
neither  the  rent  money  which  might  become  due  upon 
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such  lease  nor  the  money  which  would  be  paid  for 
the  property,  if  the  lessee  elected  to  become  a  pur- 
chaser, there  was  nothing  beneficial  which  it  could 
take.  The  assignment,  without  the  memorandum, 
gave  to  the  plaintiff  the  right  to  receive  the  rents  and 
the  purchase  money  for  the  property  in  accordance 
with  the  terms  of  the  lease.  But,  if  the  construction 
contended  for  by  appellant  is  adopted,  it  must  be  held 
that  these  rights  were  waived  by  the  execution  of  the 
memorandum.  Hence  this  construction  will  render 
the  assignment  of  no  effect,  and  the  parties  would  be 
in  the  same  situation  as  though  neither  the  assign- 
ment nor  the  memorandum  had  been  executed. 

But  elementary  rules  require  that  such  a  construc- 
tion should  be  given  to  the  contract  as  will  give  it 
force,  rather  than  one  which  will  make  it  of  no  effect. 
It  follows  that  some  other  construction  of  the  memor- 
andum than  that  contended  for  by  the  appellant  must 
be  adopted,  if  its  language,  taken  in  connection  with 
that  of  the  assignment  of  which  it  was  a  part,  is  such 
as  to  make  it  possible.  In  our  opinion,  the  language 
used,  when  interpreted  in  the  light  of  surrounding 
circumstances,  is  capable  of  other  reasonable  construc- 
tion. The  fact  that  the  assignment  of  the  lease  was 
made  to  further  secure  the  payment  of  the  notes  given 
by  the  appellant  to  the  plaintiff  did  not  appear  upon 
the  face  of  such  assignment,  and,  if  no  memorandum 
had  been  made,  there  would  have  been  nothing  to 
show  that  the  moneys  collected  by  virtue  of  the  as- 
signment should  be  applied  upon  the  amount  due  or 
to  become  due  upon  the  notes  of  the  appellant.  Under 
these  circumstances  it  must  be  presumed  that  the 
waiver  of  the  plaintiff  was  only  intended  to  show  that 
it  had  no  absolute  title  to  the  money;  that  it  must  ac- 
count for  it  in  the  adjustment  of  the  loan,  to  further 
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secure  which  the  assignment  had  been  made.  Not 
only  does  the  rule,  which  requires  the  contract  to  be 
80  construed  as  to  give  it  eflFect,  require  this  construc- 
tion, but  the  language  of  the  memorandum  without 
the  aid  of  such  rule  tends  strongly  to  show  that  it  was 
not  the  intent  that  thereby  the  plaintiff  should  waive 
its  right  to  receive  the  money  to  be  paid  for  the  land. 
It  was  made  clearly  to  appear  that  the  appellant  was 
to  have  the  money  to  become  due  for  rent  to  use  as 
she  saw  fit;  but  as  to  the  money  to  become  due  for  the 
property,  if  purchased  by  the  lessee,  there  was  no  such 
express  provision. 

In  our  opinion  the  assignment  and  memorandum, 
without  any  proof  as  to  the  intention  of  the  parties, 
warranted  the  plaintiff  in  asserting  its  right  to  receive 
the  money  to  be  paid  for  the  property.  But  if  this 
was  not  the  proper  construction  of  the  two  instru- 
ments construed  together,  their  language  was  so  am- 
biguous as  to  warrant  the  introduction  of  oral  proof 
to  show  what  was  intended.  And  the  evidence  intro- 
duced for  that  purpose  clearly  showed  that  it  was  not 
the  intention  that  the  appellant  should  have  the  right 
to  receive  the  money  for  the  property  after  the  assign- 
ment of  the  lease  the  same  as  before  such  assignment. 
Besides,  the  construction  contended  for  by  appellant 
would  deprive  the  plaintiff  of  its  security.  If  plain- 
tiff had  no  right  to  the  money  to  become  due  upon 
the  lease  or  contract  of  purchase,  the  appellant  had 
the  right  to  receive  it,  and  when  she  had  done  so  Mor- 
rison could  compel  her  to  deed  the  property  to  him; 
and  by  her  deed  he  would  take  title  discharged  of  the 
lien  of  plaintiff's  mortgage.  It  must  be  held  that  the 
plaintiff  had  a  right  to  demand  of  Morrison  the  pay- 
ment of  the  moneys  to  become  due  upon  his  election 
to  purchase  the  property. 
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It  follows  that  the  plaintiff  did  only  what  it  had  the 
right  to  do,  and  it  having  been  made  to  appear  that 
the  interest  upon  the  notes  of  appellant  held  by  plain- 
tiff had  not  been  paid,  its  right  was  established  to  de- 
clare the  whole  sum  due  and  enforce  payment  thereof 
by  foreclosure  proceedings. 

The  judgment  will  be  affirmed. 

Dunbar,  Scott,  Anders  and  Gordon,  JJ.,  concur. 


[No.  2271.    Decided  December  22,  1896.] 

The  State  op  Washington,  Respondent,  v.  John        ia  24o| 
McCann  et  al,  Appellants,  ir^ 


CBIMnfAL  LAW  —  HABMLKS8  EBBOB  —  WITNESS  —  CBIDIBILITY  —  CON- 
SPIBACT  —  8UFFICIBNCT  OF  EVIDENCE  —  JUSTIFIABLE  HOMICIDE  — 
SELF-DEFENSE  —  IN8TBUGTIONB  —  REMARKS  OF  COUNSEL —  NIGHT  SES- 
SIONS. 

Error  of  the  court  in  refusing  to  sustain  a  challenge  to  a  juror  for 
cause  is  not  prejudicial,  when  the  juror  is  discharged  upon  peremp- 
tory challenge  without  the  defendants'  rights  in  that  respect  being 
exhausted. 

The  refusal  of  the  court  to  grant  a  separate  trial  to  defendants 
jointly  indicted  is  not  prejudicial  error,  when  the  request  therefor 
ifl  made  by  only  one  of  the  defendants,  without  joinder  therein  by 
the  others,  and  the  one  demanding  a  separate  trial  is  subsequently 
acquitted. 

Where  a  witness  has  already  testified  that  he  was  a  friend  of  the 
deceased,  in  a  prosecution  for  the  murder  of  the  latter,  it  is  not 
error  for  the  court  to  sustain  objections  to  questions  upon  cross- 
examination  relating  to  business  matters  between  witness  and  de- 
ceased, especially  when  counsel  have  failed  to  exercise  their  right  of 
questioning  him  directly  as  to  his  feeling  toward  defendant. 

Error  of  the  court  in  refusing  to  strike  certain  testimony  cannot 
be  urged  on  appeal,  when  no  exception  was  taken  to  such  refusal. 


88    868 
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The  refasal  of  the  court  to  discbarge  one  of  several  defendants 
jouitly  indicted  for  murder  is  not  error  as  to  the  other  defendants, 
though  the  jury  may  subsequently  acquit  him,  when  there  is  evi- 
dence tending  to  show  a  conspiracy  on  the  part  of  all  the  defendants 
to  commit  the  murder.     . 

In  a  prosecution  for  murder,  the  court  may  properly  instruct  the 
jury  that  they  have  a  right  to  take  into  consideration  the  appeai^ 
ance  and  conduct  of  the  defendant  while  on  the  witness  stand,  and 
the  great  interest  he  has  in  the  result  of  the  verdict. 

Where  an  affray  is  brought  on  by  defendaats,  in  which  severe 
injuries  are  inflicted  on  deceased  for  the  purpose  of  killing  him,  and, 
without  attempting  to  withdraw  from  the  combat,  the  defendants 
follow  up  the  deceased,  while  he  retires  to  arm  himself,  and.  in  the 
continuance  of  the  affray  subsequent  to  such  arming  by  the  deceased, 
they  kill  the  deceased,  they  cannot  avail  themselves  of  the  doctrine 
of  justifiable  homicide  on  the  ground  of  necessary  self-defense. 

Where  a  conspiracy  having  violence  and  murder  as  its  object  is 
proved,  although  largely  by  circumstantial  evidence,  the  acts  and 
declarations  of  each  in  furtherance  of  the  conspiracy  are  the  acts  and 
declarations  of  all ;  but,  although  a  common  design  is  the  essence  of 
the  conspiracy,  it  is  not  necessary  to  prove  the  terms  in  which  de- 
fendants came  together  and  agreed  upon  their  common  design. 

A  charge  to  the  jury  that,  **  to  justify  the  taking  of  life  in  self- 
defense  it  must  appear  from  the  evidence  that  the  defendants  not 
only  really  and  in  good  faith  endeavored  to  decline  any  further 
struggle  and  to  escape  from  their  assailant  before  the  fatal  shot  was 
fired,  but  it  must  also  appear  that  the  circumstances  were  such  as 
to  excite  the  fears  of  a  reasonable  person,"  etc.,  is  erroneous  on  the 
ground  of  implying  that  defendants  were  called  upon  to  retreat  or 
flee  before  they  could  be  justified  in  taking  deceased's  life  in  self- 
defense. 

The  refusal  to  give  an  instruction  as  requested  is  not  error, 
where  its  substance  is  given,  although  in  different  language;  but 
where  instructions  requested  are  pertinent  and  clear,  they  should 
be  given  rather  than  others  of  a  more  general  nature  substituted  by 
the  court. 

Improper  remarks  of  the  prosecuting  attorney  to  the  jury  are  not 
ground  of  reversal,  when  it  does  not  appear  that  the  court  has  been 
called  upon  to  direct  the  jury  to  disregard  them. 

The  holding  of  night  sessions  of  court  during  the  pendency  of  a 
criminal  trial  is  a  matter  within  the  discretion  of  the  court. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
T.  J.  Humes,  Judge.     AflBrmed. 
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James  Hamilton  Lewis.  W,  R,  Gay,  W.  H.  White,  and 
Walter  8.  Fulton,  for  appellants. 

A.  W,  Hastie,  Prosecuting  Attorney,  and  W.  H,  Mor- 
ris, for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^The  defendants  were  informed  against 

and  prosecuted  for  the  murder  of  one  Joseph  Cicero. 

The  charging  part  of  the  information  was  as  follows: 

"They,  the  said  John  McCann,  James  McCann  and 
Michael  McCann,  in  the  county  of  King,  in  the  State 
of  Washington,  on  the  twenty-first  day  of  August,  A. 
D.  1895,  purposely  and  of  their  deliberate  and  premed- 
itated malice  killed  one  Joseph  Cicero  by  then  and  there 
purposely  and  of  their  deliberate  and  premeditated 
malice,  shooting  and  thereby  mortally  wounding  the 
said  Joseph  Cicero,  with  a  revolver  pistol,  had  and 
held  by  them,  the  said  John  McCann,  James  McCann 
and  Michael  McCann,  from  which  said  mortal  wound 
the  said  Joseph  Cicero  then  and  there  died." 

Michael  McCann,  the  father  of  the  other  two  de- 
fendants, was  acquitted  by  the  jury,  but  John  and  James 
were  found  guilty  of  murder  in  the  first  degree  and  are 
under  sentence  of  death.  Their  appeal  therefrom 
presents  a  great  many  questions  which  will  be  taken 
up  in  detail,  and  the  facts  connected  with  the  homi- 
cide will  substantially  appear  in  the  discussion  of 
certain  of  them. 

The  first  errors  alleged  relate  to  the  refusal  of  the 
court  to  sustain  challenges  for  cause  to  two  of  the 
jurors  who  were  called  to  try  the  case,  but  as  the  re- 
cord shows  that  the  defendants  afterwards  peremp- 
torily challenged  both  of  them  and  did  not  use  all  of 
their  peremptory  challenges,  there  was  at  least  no 
harmful  error.  State  v.  Moody,  7  Wash.  395  (35  Pac. 
132). 
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The  defendants  were  all  charged  in  one  information, 
and  elected  by  one  of  their  attorneys  to  be  tried 
together,  and  a  continuance  was  granted  them  to  pre- 
pare for  trial  with  that  understanding.  The  defend- 
ants were  not  present  in  court  when  this  was  done, 
and  subsequently,  when  the  cause  was  called  for  trial, 
one  of  the  defendants,  Michael  McCann,  demanded  a 
separate  trial,  which  the  court  refused  to  grant,  and 
this  is  alleged  as  error.  But  as  Michael  McCann  was 
acquitted  and  the  two  other  defendants  did  not  join 
in  the  request  of  Michael  McCann  that  he  be  tried 
separately,  and  did  not  demand  separate  trials  for 
themselves,  there  was  no  prejudicial  error  here. 

It  is  contended  that  the  court  erred  in  sustaining 
objections  to  certain  questions  asked  witness  Parhm 
upon  his  cross-examination  by  counsel  for  the  de- 
fendants. The  first  one  was,  "  You  were  connected 
with  him  [Cicero]  when  he  ran  a  saloon  in  this  city?" 
The  objection  to  this  was  properly  sustained,  for  it 
assumed  as  a  fact  that  the  deceased  once  conducted  a 
saloon,  of  which  there  was  no  evidence,  and  it  did  not 
tend  to  show  what  the  feeling  was  between  the  witness 
and  the  defendants  and  was  directed  to  business  mat- 
ters only  between  the  deceased  and  the  witness,  and, 
furthermore,  the  question  was  thereafter  substantially 
answered  in  the  further  examination  of  the  witness. 
The  remaining  questions  were  directed  to  occurrences 
between  the  deceased  and  the  defendants,  relating  to 
altercations  over  road  matters,  and  the  part  that  the 
witness  took  therein.  The  objection  was  properly 
sustained  to  these  questions.  The  witness  had  already 
testified  that  he  was  a  friend  of  the  deceased,  and  the 
court  informed  counsel  for  the  defendants  that  he 
might  interrogate  the  witness  as  to  what  feeling  he 
had,  friendly  or  unfriendly,  towards  the  defendants. 
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and  this  was  all  the  defendants  were  entitled  to  show; 
but  counsel  did  not  see  fit  to  examine  the  witness  upon 
that  subject. 

The  next  error  assigned  is  the  refusal  of  the  court 
to  strike  certain  testimony  given  by  one  Weiss,  relat- 
ing to  an  occurrence  between  the  deceased  and  John 
McCann  some  months  previous  to  the  homicide,  and 
in  answer  to  the  question,  "  Where  did  this  conversa- 
tion take  place?"  the  witness  answered,  "  Right  there. 
Very  near  where  he  murdered  him  this  year." 

It  is  contended  that  this  answer  was  objectionable 
as  giving  the  conclusion  of  the  witness  with  reference 
to  the  guilt  of  the  defendants.  But  it  was  not  speci- 
ally objected  to  on  that  ground  at  the  time.  Counsel 
for  the  defendant  said: 

''  It  impresses  me,  may  it  please  the  court,  that  this 
does  not  come  within  your  honor's  suggestion,  and  I 
move  to  strike  it  all  out." 

The  suggestion  referred  to  was  made  in  ruling  upon 
an  objection  to  a  prior  question  as  immaterial  and  ir- 
relevant, wherein  the  court  said: 

"  If  the  witness  recalls  a  conversation  where  any 
threats  were  made  I  think  it  is  proper  for  the  witness  to 
state  it." 

Other  questions  were  asked  and  answered  after  this 
ruling  and  prior  to  the  question  and  answer  above 
given,  and  the  motion  was  apparently  directed  to  the 
whole  of  it.  In  response  to  the  motion,  the  court 
said: 

"  I  do  not  think  there  is  any  necessity,  particularly, 
to  strike  it  out,  if  the  jury  do  not  understand  any  more 
about  it  than  the  court  does. 

The  particular  testimony  of  the  witness  above  given 
Vas  objectionable  to  the  extent  of  stating  his  conclu- 
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sion  that  the  deceased  was  murdered,  and  if  a  motion 
to  strike  said  answer  upon  that  ground  had  been  made, 
it  might  be  considered  that  a  refusal  of  it  would  have 
tended  to  impress  the  jury  that  the  conclusion  of  the 
witness  as  to  the  crime  charged  was  competent  testi- 
mony and  might  have  resulted  in  harmful  error,  but 
it  is  apparent  that  the  testimony  was  treated  as  of  no 
consequence,  and  what  did  really  occur  was  probably 
equivalent  to  striking  it  out.  However,  no  exception 
was  taken  by  the  defendants  to  the  court's  refusal  to 
strike  the  testimony,  and  this  is  a  sufficient  legal  an- 
swer to  the  objection  urged,  and  it  is  also  evident  from 
the  whole  course  pursued  that  the  defendants  as  well 
as  the  court  treated  the  testimony  of  the  witness  as 
trivial  and  entitled  to  little  or  no  weight. 

When  the  state  rested,  the  defendants  moved  to  dis- 
charge Michael  McCann  on  the  ground  that  there  was 
not  sufficient  evidence  of  guilt  as  to  him  to  warrant  sub- 
mitting the  matter  to  the  jury.  Michael  McCann  was 
acquitted,  and  of  course  he  was  not  injured  by  the 
ruling,  but  it  is  contended  that  the  other  defendants 
were,  on  the  ground  that  they  would  have  been  en- 
titled  to  have  certain  of  the  testimony  relating  to  the 
doings  of  Michael  McCann  stricken  from  the  case 
after  he  was  discharged.  However  this  may  be,  we 
are  of  the  opinion  that  there  was  sufficient  evidence 
as  to  the  guilt  of  Michael  McCann,  and  of  a  conspiracy 
upon  the  part  of  all  three  of  the  defendants  to  war- 
rant  the  court  in  submitting  the  whole  case  to  the 
jury. 

It  appears  that  the  McCanns,  father  and  sons,  lived 
together  upon  a  farm.  Cicero,  the  deceased,  lived 
upon  another  farm  near  by,  his  house  being  about  an 
eighth  of  a  mile  from  McCann's  house,  and  they  had 
all  resided  at  said  places  respectively  for  some  con- 
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siderable  time  previous  to  the  homicide.  The  de- 
ceased and  the  McCanns  had  been  upon  bad  terms 
for  some  time.  At  the  time  of  the  homicide,  Cicero 
was  working  upon  the  road  with  a  Mr.  Davis  and  a 
Mr.  Provan,  at  a  point  about  one-third  of  the  way 
from  his  house  to  McCann's  house.  The  tragedy  oc- 
curred soon  after  the  noon  hour  of  said  21st  day  of 
August.  At  some  time  in  the  forenoon  of  said  day 
Michael  McCann  came  up  to  where  Cicero  was  at  work 
and  had  a  wordy  altercation  with  him  relating  to  a 
coming  election  for  road  supervisor,  for  which  posi- 
tion one  of  the  McCann  boys  was  a  candidate.  Cicero 
was  opposing  him  and  supporting  another  candidate. 
One  Mr.  Botsford  was  also  present  at  this  conversa- 
tion. The  testimony  is  somewhat  conflicting  as  to 
just  what  was  said  between  Cicero  and  Michael  Mc- 
Cann at  this  time,  but  it  is  not  necessary  to  set  it 
forth  in  detail.  There  was  testimony  to  show  that 
during  this  time  Michael  McCann  said  to  Cicero  in 
substance  that  he,  [Cicero],  was  not  a  naturalized  citi- 
zen and  had  no  right  to  vote,  and  that  they  [the  Mc- 
Canns], would  *'  take  damned  good  care  "  that  he  did  not 
vote,  and  also  said  to  him  that  they  would  ''  do  him 
up,"  and  "do  him  up  damned  quick,  and  wouldn't 
go  behind  stumps  and  logs  and  trees  to  do  it  either;  " 
that  after  this  altercation  Michael  McCann  passed  on 
to  a  neighbor's  house,  about  a  quarter  of  a  mile  dis- 
tant, and  that,  while  there,  he  told  these  neighbors,  Mr. 
and  Mrs.  Frank  Sale,  of  the  difficulty  he  had  just  been 
having  with  Cicero,  and  among  other  things  said  he 
had  ''  a  good  mind  to  get  Jimmy  to  knock  out  his 
[Cicero's]  brains."  There  was  other  testimony  to 
show  previous  threats  made  by  Michael  McCann 
against  Cicero  to  the  effect  that  if  Cicero  came  to  the 
polls  and  tried  to  vote  at  the  election  for  road  super- 
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visor  he  would  never  go  away  again;  also  that  on  the 
day  previous  to  the  homicide  he  had  angry  words 
with  Cicero,  and  among  other  things  said  to  him  : 
"Well,  you  are  nothing  but  a  God-damned  gambler 
anyway,  and  we  will  fix  you.  We'll  put  you  where 
that  you  won't  bother  us  on  election  day."  The  testi- 
mony shows  that  Michael  McCann  left  Sale's  house 
about  12  o'clock,  returned  to  his  own  house,  and 
found  his  two  sons,  John  and  James  there,  they  hav- 
ing been  working  on  his  farm  where  they  all  resided, 
during  the  forenoon  of  said  day,  and  it  appears  by 
both  Michael  McCann's  and  James  McCann's  testi- 
mony that  they  talked  about  the  difficulty  Michael 
McCann  had  shortly  before  then  had  with  Cicero, 
although  they  both  testified  that  Michael  McCann 
said  it  did  not  amount  to  anything,  and  made  light 
of  it. 

The  testimony  further  shows  that  Michael  McCann 
then  immediately  went  up  to  or  near  Cicero's  place' 
and  talked  with  Provan;  that  Cicero  was  near  by, 
having  just  come  out  of  his  house  from  dinner,  but 
it  does  not  appear  that  any  conversation  took  place 
between  Cicero  and  McCann  at  this  time,  and  McCann 
returned  home.  There  is  testimony  to  show  that 
immediately  upon  his  reaching  his  house  the  second 
time  his  two  sons,  John  and  James,  started  for  the 
place  where  Cicero  had  resumed  work  upon  the  road, 
as  they  say,  to  have  a  talk  with  him.  But  it  appears 
that  James  McCann  first  armed  himself  with  a  re- 
volver which  he  borrowed  from  a  neighbor  and  car- 
ried in  the  pocket  of  a  long  coat  he  had  just  put  on 
while  John  McCann  was  in  his  shirt  sleeves,  the  day 
being  a  warm  one;  that  they  approached  Cicero 
rapidly  and  that  James  McCann  immediately  attacked 
him,  saying,  '*  You  are  going  to  whip  old  man  Mc- 
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Cann,  are  you?"  It  is  unnecessary  to  pursue  the 
facts  further  with  reference  to  this  point.  We  think 
that  the  bad  feeling  which  had  existed  between  Cicero 
and  the  MeCanns  for  some  time,  the  fact  that  the  Mc- 
Canns  were  all  living  together  in  the  same  house  and 
had  every  opportunity  to  confer  with  each  other  in 
regard  thereto,  the  trouble  between  Michael  McCann 
and  Cicero  on  the  day  of,  and  shortly  before,  the  homi- 
cide, the  threats  made  by  Michael  McCann  then  and 
previously,  the  communication  had  between  Michael 
McCann  and  his  sons  regarding  his  altercation  with 
Cicero  soon  after  its  occurrence  on  the  day  of  the 
homicide,  the  fact  that  the  boys  armed  themselves 
and  immediately  attacked  Cicero,  and  the  testimony 
showing  that  James  McCann  said  to  Cicero  as  he  ap- 
proached him,  "  You  are  going  to  whip  old  man  Mc- 
Cann, are  you?"  which  tend  to  show  a  conference 
and  mutual  understanding  of  the  defendants,  justified 
the  action  of  the  court  in  the  premises,  and  that  there 
was  no  error  in  the  particular  claimed. 

It  is  next  contended  that  the  court  erred  in  in- 
structing the  jury  that  they  had  a  right  to  take  into 
consideration  the  appearance  and  conduct  of  the  wiU 
nesses  while  on  the  witness  stand,  etc.,  and  the  right 
to  consider  the  great  interest  the  defendants  had  in 
the  result  of  the  verdict.  A  similar  instruction  was 
sustained  by  this  court  in  State  v.  Nordstrom,  7  Wash. 
506-513  (35  Pac.  382),  and  we  think  it  was  not  error. 

The  next  matters  urged  relate  to  the  eighth  assign- 
ment of  error,  which  was  that  the  court  erred  in  failing 
to  instruct  the  jury  as  to  the  law  applicable  to  the  state 
of  facts  the  evidence  of  the  appellants  tended  to  prove. 
The  argument  hereon  and  this  assignment  are  very 
general.  The  defendants  state  that  they  submitted 
some  fifty  requests  to  charge,  in  most  of  which  they 
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sought  to  embody  and  apply  the  law  applicable  to  the 
theory  of  the  defense,  and  that  but  one  of  them  was 
given.  The  matters  urged  here  are  not  specific  enough 
to  warrant  a  discussion  of  them,  but  they  are  all  in- 
volved with  and  covered  by  points  and  arguments 
elsewhere  presented  in  the  brief,  and  especially  under 
that  part  in  their  brief,  where  it  is  urged  in  substance 
that  the  court  in  charging  the  jury  treated  the  whole 
matter  as  one  continuous  affray  and  erred  in  so  doing, 
and  in  the  instructions  given,  and  erred  in  refusing 
to  give  the  defendants'  request  No.  19,  which  was  as 
follows : 

"19.  You  are  instructed  that  although  you  may 
believe  from  the  evidence  in  this  case  that  the  defend- 
ants commenced  the  fight  and  made  the  first  attack 
upon  the  deceased,  if  you  believe  that  they  had  with- 
drawn from  such  attack,  then  the  right  of  the  deceased 
to  employ  force  against  the  defendants  ceased,  and  if 
the  deceased  did  not  desist  from  attempting  to  use 
violence  towards  the  defendants,  the  defendants  had  a 
perfect  right  to  defend  themselves,  and  if  they  then 
found  themselves  in  apparent  danger  of  losing  their 
lives,  or  of  sustaining  great  bodily  injury  at  the  hands 
of  the  deceased,  they  had  the  same  right  to  take  the 
life  of  the  deceased  that  they  would  have  had  if  they 
had  not  originally  commenced  the  fight.  In  other 
words,  if  the  jury  find  from  the  evidence  that  the  de- 
fendants first  assaulted  the  deceased,  and  that  after 
such  assault  was  at  an  end,  the  deceased  left  the  defend- 
ants, went  to  his  house,  procured  a  weapon  and  returned 
towards  the  defendants  with  the  apparent  intention  of 
resuming  the  affray  by  killing  or  inflicting  great  bod- 
ily harm  upon  the  defendants,  or  either  of  them,  and 
that  the  defendants  in  good  faith  believed  that  such 
was  the  intention  of  the  deceased,  even  though  as  a 
matter  of  fact  the  deceased  had  no  such  intention,  yet 
if  his  acts  and  movements  were  reasonably  sufficient 
to  induce  in  the  minds  of  the  defendants  an   honest 
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belief  that  such  was  the  deceased's  intention;  if  you  so 
find,  you  are  justified  in  believing  the  deceased  the 
aggressor,  and  that  the  defendants  were  justified  in 
standing  their  ground  and  taking  the  life  of  their  as- 
sailant." 

In  considering  this,  a  further  reference  to  the  facts 
is  necessary.  James  and  John  McCann  were  twenty- 
eight  and  thirty-one  years  of  age,  respectively.  It  is 
conceded  that  they  attacked  and  killed  Cicero,  but  it  is 
contended  that  there  were  two  separate  affrays,  and  that 
while  they  were  the  aggressors  in  the  first  one,  Cicero 
was  the  aggressor  in  the  second  and  that  they  then 
only  acted  in  self-defense.  While  the  testimony  was 
somewhat  contradictory,  more  particularly  as  between 
that  given  by  the  witnesses  for  the  state  and  the  tes- 
timony of  the  defendants  personally,  it  was  ample  to 
show  a  most  unprovoked  assault  in  the  first  instance. 
There  was  testimony  to  show  that  James  McCann 
had  a  handkerchief  wrapped  around  the  hand  with 
which  he  struck  Cicero  immediately  upon  coming 
up  to  him.  The  claim  on  the  part  of  the  state 
was  that  he  had  some  hard,  blunt  instrument  in  his 
hand  concealed  by  the  handkerchief,  which  he  used 
in  striking.  He  struck  Cicero,  knocking  him  down, 
and  struck  him  several  blows  after  he  was  down.  One 
of  the  blows  received  by  Cicero  upon  his  left  temple 
broke  his  skull,  and  physicians  testified  that  it  was 
sufficient  in  itself  to  result  in  death,  and  there  was 
testimony  to  show  that  said  injury  was  received  at  that 
time.  In  fact  we  do  not  understand  it  to  be  claimed 
by  the  defendants  that  Cicero  received  any  injury  after 
that  time  aside  from  the  gun-shot  wound.  As  to  the 
part  that  John  McCann  took  at  this  time,  there  was 
testimony  to  show  that  he  prevented  the  others  from 
interfering  with  James  in  his  attack  upon  Cicero,  and 
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that  he  said  to  James, ''  Give  him  some  of  that  you've 
got  in  your  pocket,  Jim.  God-damn  him !  Give  him 
the  gun.''  After  James  McCann  stopped  beating  him, 
Cicero  got  up,  went  a  few  feet  and  sat  down  on  a  log, 
badly  injured  and  in  a  dazed  condition.  He  sat  there 
but  a  moment  or  so  and  then  got  up  and  started  to- 
wards his  house.  The  appellants  testify  that  he  said 
for  them  to  wait,  that  he  would  be  back.  The  undis- 
puted testimony  shows,  and  appellants  concede,  that 
they  followed  him.  The  other  persons  there  went  in 
the  same  direction.  From  all  that  had  occurred  up 
to  this  time  it  is  clearly  apparent  that  the  above  re- 
quested instruction  was  not  applicable  to  the  facts  of 
the  case  or  an}^  of  the  testimony.  It  was  based  entirely 
upon  what  took  place  prior  to  the  commencement  of 
what  the  appellants  contend  was  a  second  and  separate 
affray,  and  their  own  and  all  the  testimony  shows  that 
they  made  no  attempt  whatever  to  withdraw  during 
that  time.  The  conceded  fact  that,  instead  of  at  least 
remaining  where  they  were,  or  better  still,  going  to- 
wards their  own  home,  they  followed  Cicero,  can  be 
interpreted  in  but  one  way,  and  that  is  a  desire,  or  at 
least  a  willingness  to  renew  or  continue  the  conflict. 
They  were  in  no  immediate  danger  and  neither  of 
them  had  been  harmed.  Upon  the  undisputed  facts, 
there  was  no  error  in  refusing  to  give  said  instruction, 
and  whatever  possible  claim  the  appellants  could  make 
as  to  an  attempt  or  desire  upon  their  part  to  discon- 
tinue or  withdraw  from  the  affray  must  be  based  upon 
what  subsequently  occurred,  and  that  will  be  consid- 
ered with  the  instructions  given  by  the  court  upon  the 
subject  of  an  attempt  to  withdraw.  The  testimony 
shows  that  Cicero  went  into  his  house,  obtained  a 
rifle  and  started  back,  that  his  wife  and  others  present 
in  the  house  undertook  to  dissuade  him,  but  that  they 
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were  unable  to  prevent  him  from  going  out.  It  ap- 
pears that  at  this  time  Cicero's  face  and  head  were 
badly  bruised  and  swollen,  one  eye  being  swelled  shut, 
and  that  his  face  was  bloody.  The  appellants  had 
followed  him  up  to  within  a  short  distance  of  his 
house,  and  secreted  themselves  behind  a  stump  and  a 
log.  There  is  a  conflict  in  the  testimony  here  also  with 
reference  to  the  time  they  so  secreted  themselves — as 
to  whether  it  was  before  Cicero  reappeared  upon  the 
scene,  or  whether  it  was  when  they  saw  him  returning 
with  the  gun.  It  is  unnecessary  to  set  it  forth  in  detail, 
nor  is  it  necessary  to  set  forth  the  remainder  of  the  tes- 
timony as  to  what  occurred,  but  the  substance  of  it 
will  be  given  and  the  claimed  facts  by  the  appellants 
stated  to  present  the  questions  raised  b}'  them  thereon. 
There  is  a  conflict  as  to  whether  James  McCann  opened 
fire  on  Cicero  with  the  revolver  when  he  first  reap- 
peared, or  whether  he  fired  it  in  the  air,  as  they  testi. 
fied,  to  induce  him  to  go  back.  The  testimony  shows 
that  they,  or  one  of  them,  shouted  to  Cicero  at  that 
time,  "Go  back,  Cicero !  Go  back !"  Cicero  fired  at 
least  one  shot  from  the  rifle,  which  took  effect  in 
James  McCann 's  left  arm,  making  a  flesh  wound. 
There  is  testimony  to  show  that  he  fired  more  than 
once.  The  testimony  shows  that  James  McCann  ran 
up  and  grappled  with  him — appellants  claim,  to  pre- 
vent him  from  doing  them  further  injury.  In  the 
struggle  which  ensued  they  fell  to  the  ground,  Cicero 
on  top,  and  the  rifle  on  the  ground  near  them.  It  is 
uncertain  whether  or  not  James  McCann  had  dropped 
the  revolver.  John  McCann  ran  up  to  them  and 
either  picked  up  the  revolver  from  the  ground  or  took 
it  from  his  brother's  hand.  He  admits  seizing  hold 
of  Cicero  and  lifting  him  partly  up  and  throwing  him 
aside.     He  claims  that  he  did  not  know  how  the  re- 
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volver  was  discharged  —  that  he  heard  the  report,  but 
thought  it  was  the  rifle  that  was  discharged.  But  the 
other  testimony  shows  that  he  deliberately  placed  the 
muzzle  of  the  revolver  against  Cicero's  head  and  fired 
it  and  then  shoved  him  aside.  Cicero  died  immedi- 
ately. 

There  had  been  no  attempt  on  the  part  of  the 
McCanns  to  get  away,  but  of  course  there  may  have 
been  a  desire  upon  their  part  to  discontinue  or  with- 
draw from  further  conflict  when  Cicero  appeared  with 
the  gun.  Upon  this  subject  the  court  instructed  the 
jury  that: 

**If  you  believe  from  the  evidence  that  the  defend- 
ants acting  conjointly  sought  a  difiiculty  with  the  de- 
ceased for  the  purpose  of  killing  him,  and  without 
attempting  to  withdraw  from  said  difiiculty,  but  pur- 
posely and  of  their  deliberate  and  premeditated  malice 
with  a  deadly  weapon  took  the  life  of  Joseph  Cicero, 
it  is  murder  in  the  first  degree. 

''  The  defendants  cannot  avail  themselves  of  neces- 
sary self-defense  if  the  necessity  of  that  defense  was 
brought  on  by  the  deliberate  and  unlawful  acts  of  said 
defendants  and  they  made  no  effort  to  withdraw  from 
the  combat." 

This  covered  the  law  of  the  case,  and,  in  the  absence 
of  a  request  for  a  more  specific  one  applicable  to  the 
facts,  was  sufficient,  and  there  was  no  error  in  the 
premises.  The  time  from  the  commencement  of  the 
attack  to  the  killing  of  Cicero  was  short — a  matter  of 
some  minutes  only — and  the  claim  upon  the  part  of 
the  state  was  that  it  was  all  one  continuous  af&ay. 

The  next  matter  urged  as  error  was  the  refusal  of 
the  court  to  give  certain  instructions  requested  on  the 
subject  of  a  conspiracy  on  the  part  of  all  three  of  the 
defendants.  By  these  instructions  the  court  was  asked 
to  charge  the  jury  that  there  was  no  evidence  of  such 
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a  conspiracy  and  no  evidence  of  guilt  as  to  Michael 
McCann.  These  matters  have  been  practically  dis- 
posed of  in  considering  the  motion  for  the  discharge 
of  said  defendant,  and  as  we  are  of  the  opinion  there 
was  evidence  of  a  conspiracy  and  of  his  guilt,  the  in- 
structions were  properly  refused.  The  court  instructed 
the  jury  on  that  subject  as  follows: 

"If  a  conspiracy  having  violence  and  murder  as  its 
object,  is  fully  proved,  then  the  acts  and  declarations 
of  each  in  furtherance  of  the  conspiracy  are  the  acts 
and  declarations  of  each  of  the  conspirators. 

"  If  the  jury  believe  from  the  evidence  that  the  state 
has  proved  a  conspiracy  between  all  the  defendants  to 
take  the  life  of  the  deceased,  and  that  they  did  so  take 
the  life  of  the  deceased,  then  you  are  charged  that  in 
considering  the  guilt  or  innocence  of  the  defendants, 
you  may  take  into  consideration  every  act  and  declar- 
ation of  each  member  of  the  conspiracy  in  pursuance 
of  the  original  concerted  plan,  and  with  reference  to 
the  common  object  which  has  been  given  in  evidence 
before  you.  You  are  instructed  as  a  matter  of  law, 
that  the  evidence  and  proof  of  conspiracy  will  in  gen- 
eral be  circumstantial,  and  although  common  design 
is  the  essence  of  the  conspiracy,  it  is  not  necessary  to 
prove  that  the  defendants  came  together  and  actually 
agreed  in  terms  to  have  that  design  and  precede  it  by 
common  consent." 

It  is  conceded  that  these  were  correct  as  abstract 
propositions  of  law,  but  contended  that  they  were 
erroneous  as  applied  to  the  facts  of  this  case,  and 
especially  when  considered  with  certain  requests  sub- 
mitted by  the  defendants,  wherein  they  asked  the  court 
to  instruct  the  jury  that  they  could  not  take  into  con- 
sideration, as  against  John  McCann  or  James  McCann» 
any  threats  witness  Frank  Sale  testified  were  made  by 
Michael  McCann,  and  by  separate  instructions  asked 
the  same  as  to  the  testimony  of  each  of  the  other  wit- 
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nesses  relatiug  to  such  threats.  It  is  argued  that  none 
of  them  were  made  during  the  pendency  of  the  con- 
spiracy and  in  furtherance  of  the  design,  conceding 
that  there  was  evidence  of  a  conspiracy  at  all  upon  the 
part  of  all  three  of  the  defendants;  that  they  were  state- 
ments made  in  casual  conversations  and  not  shown  to 
have  heen  communicated  to  the  other  defendants;  hut 
the  proof  of  the  conspiracy  was,  as  is  usually  the  case, 
circumstantial.  It  x^annot  be  said  just  when  it  was  en- 
tered into.  It  culminated  in  the  attack  upon  Cicero. 
The  most  damaging  statements  were  those  made  just 
before  the  attack,  which  were  testified  to  by  Frank  and 
Sarah  Sale  and  Botsford,  on  account  of  the  nearness 
of  the  time. 

We  think  these  were  clearly  competent,  and  while, 
of  course,  no  witness  testified  directly  that  they  had 
been  communicated  to  the  boys,  because,  as  is  likely, 
no  one  would  have  known  of  such  communication  but 
the  defendants,  the  acts  of  the  parties  were  in  evidence 
before  the  jury  and  strongly  indicated  a  mutual  design 
and  understanding.  The  threats  made  at  a  previous 
time  could  add  nothing  to  the  force  of  these  made  at 
the  time,  for  it  was  certainly  of  small  consequence 
whether  the  threats  or  the  same  statements  in  sub- 
stance were  made  by  Michael  McCann  four  times  in- 
stead of  three.  They  were  introduced  in  evidence  for 
the  purpose  of  convicting  Michael  McCann,  who  was 
not  present  when  Cicero  was  killed,  and  it  is  further 
argued  that  as  the  jury  acquitted  him  they  must  have 
found  that  there  was  no  conspiracy  and  that  the  court 
erred  in  not  instructing  that  they  were  entitled  to  no 
weight  as  against  the  boys,  but  we  do  not  think  there 
was  any  error  in  submitting  them  to  the  jury  as  against 
all  three  of  the  defendants.  The  court  did  instruct 
that  they  were  evidence  only  in  case  a  conspiracy  was 
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proved,  in  the  instructions  above  given.  The  fact  that 
Michael  McCann  was  acquitted  would  rather  go  to  show 
that  the  jury  attached  little  or  no  weight  to  them,  if 
they  were  not  suflScient  to  hold  the  party  who  made 
them,  and  to  show  that  they  were  without  injury  as 
far  as  the  appellants  were  concerned,  especially  when 
the  attack  upon  Cicero  by  them  is  conceded.  With 
reference  to  these  statements  counsel  has  cited  us  to 
the  case  of  State  v.  McOee,  81  Iowa,  17  (46  N.  W.  764), 
but  a  reading  of  that  case  will  show  that  it  is  not  ap- 
plicable to  the  facts  of  this  case. 

It  is  also  contended  that  it  was  error  for  the  court 
to  submit  to  the  jury  the  evidence  of  a  conspiracy 
without  instructing  the  jur}'^  as  to  what  a  conspiracy 
was  in  legal  contemplation.  It  was  certainly  partly 
defined  in  the  instruction  given,  that  is,  a  common 
design,  etc.,  and  we  do  not  find  that  any  more  specific 
instruction  was  requested  by  the  defendants;  there- 
fore there  was  no  error  in  not  more  fully  defining  it. 

It  is  further  contended  that  the  court  erred  in  in- 
structing the  jury  on  the  subject  of  self-defense  and 
refusing  certain  requests  submitted  by  the  defendants. 
The  particular  one  questioned,  that  was  given,  was  as 
follows : 

"To  justify  the  taking  of  life  in  self-defense  it  must 
appear  from  the  evidence  that  the  defendant  or  de- 
fendants not  only  really  and  in  good  faith  endeavored 
to  decline  any  further  struggle  and  to  escape  from 
their  assailant  before  the  fatal  shot  was  fired,  but  it 
must  also  appear  that  the  circumstances  were  such  as 
to  excite  the  fears  of  a  reasonable  person,  viewed  from 
defendant's  stand  point,  that  the  deceased  intended 
to  take  his  or  their  life  or  to  inflict  great  bodily  harm, 
and  that  the  defendants  really  acted  under  the  in- 
fluence of  these  fears,  and  not  in  the  spirit  of  re- 
venge.*' 
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It  was  given  in  connection  with  and  just  preceding 
the  two  instructions  hereinbefore  first  set  forth,  where 
the  matter  of  withdrawing  is  mentioned.  It  is  con- 
tended that  this  instruction  incorrectly  states  the  law, 
for  the  reason  that  the  jury  must  have  understood 
from  the  language  used  that  the  appellants  were  called 
upon  to  retreat  or  flee  from  Cicero,  before  they  could 
be  justified  in  taking  his  life  in  self-defense,  and  it  is 
claimed  to  have  been  specially  injurious  because  the 
defendants  made  no  claim  of  attempting  to  retreat  or 
flee.  It  is  contended  that  the  defendants  had  a  right 
to  stand  their  ground,  that  they  were  in  the  county 
road,  a  place  where  they  had  a  right  to  be,  when 
Cicero  appeared  with  the  gun.  The  evidence  was 
contradictory  as  to  this,  there  being  some  testimony 
to  show  that  they  were  upon  Cicero's  premises;  but, 
be  this  as  it  may,  the  appellants  were  of  course  en- 
titled to  the  benefit  of  that  in  their  favor  when  con- 
sidered with  reference  to  the  instructions  to  be  given. 
In  order  to  render  this  point  available  to  them,  it 
must  be  conceded  that  there  was  proof  to  show  two 
separate  afifrays,  and  that  Cicero  was  the  aggressor  in 
the  second  afl*ray.  This  might  be  straining  the  testi- 
mony somewhat,  as  the  time  of  the  whole  of  it  from 
beginning  to  end  was  very  short,  and  the  appellants 
could  have  had  but  one  purpose  after  the  first  affray 
in  following  Cicero.  It  is  not  contended  by  them 
that  they  had  any  particular  purpose  in  going  in  that 
direction;  they  simply  assert  that  they  were  in  the 
county  road  and  that  they  had  a  legal  right  to  be 
there.  While  this  may  be  true  ordinarily,  yet  after 
the  unprovoked  and  aggravated  assault  made  by  them 
upon  Cicero,  their  following  him  towards  his  house 
thereafter  was  entirely  unjustifiable. 

While  it  is  contended  that  they  were  not  called 
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upon  to  flee  when  Cicero  appeared  with  the  gun,  but 
had  a  right  to  stand  their  ground  and  resist  his  at- 
tack, it  seems  as  though  the  necessity  for  taking  his 
life  ended  when  he  was  deprived  of  the  gun.  Of 
course  appellants  claim,  especially  by  the  testimony  of 
John  McCaun,  who  shot  Cicero,  that  the  shooting  was 
unintentional  and  accidental.  The  defendants  had 
the  benefit  of  this  testimony  before  the  jury,  but  the 
jury  evidently  did  not  believe  them. 

A  great  many  requests  to  instruct  the  jury  were 
submitted  by  the  defendants,  and  they  are  too  numer- 
ous and  long  to  be  set  forth  herein,  likewise  the 
instructions  given  by  the  coutt  to  the  jury  were  volum- 
inous  and  covered  every  phase  of  the  question,  and 
the  discussion  so  far  has  been  with  reference  to  a  few 
of  them  questioned  by  the  appellants.  While  there 
might  be  some  ground  for  the  contention  that  the 
word,  "escape,"  might  have  been  interpreted  by  the 
jury  as  requiring  the  defendants  to  flee  when  Cicero 
appeared  with  his  gun,  we  think,  in  the  connection  in 
which  it  was  used,  it  was  harmless, 

Of  course,  as  an  abstract  proposition  of  law,  if  the 
first  affray  had  entirely  ended  and  the  defendants 
were  where  they  had  a  right  to  be  and  were  attacked 
by  Cicero  with  a  rifle,  they  would  not  be  called  upon 
to  expose  themselves  to  the  risk  of  being  shot  down 
by  attempting  to  run  away.  It  is  evident,  from  their 
own  testimony,  that  they  made  no  attempt  to  get 
away.  The  most  they  could  claim  was  a  desire  to  dis- 
continue  the  affray  when  Cicero  appeared  with  the 
gun,  and  that  there  was  only  an  attempt  on  their 
part  to  defend  themselves  thereafter  and  prevent  him 
from  harming  them. 

The  court,  as  before  said,  properly  instructed  the 
jury  upon  the  subject  of  withdrawing,  etc.     The  in- 
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structions  given  were  not  numbered  and  the  parts  of 
them  excepted  to  were  set  forth  in  the  exceptions 
taken.  Those  parts  relating  to  withdrawing  were  so 
excepted  to,  and  also  calling  upon  'Hhe  defendants  to 
decline  a  struggle  before  they  would  have  a  right  to 
assert  their  self-defense."  But  we  find  no  such  excep- 
tion to  the  word,  "escape,"  or  any  part  of  said  instruc- 
tion last  set  forth  in  the  exceptions  noted,  and  it  is 
evident  that  counsel  understood  them  all  as  meaning 
substantially  the  same  thing,  and  not  that  the  defend- 
ants were  called  upon  to  run  away  when  Cicero  came 
out  with  the  rifle. 

The  instructions  requested  by  the  defendants  upon 
the  subject  of  self  defense  were  not  applicable  to  the 
facts  of  this  case,  where  they  were  themselves  the 
original  aggressors,  and  for  that  reason  they  were 
properly  refused  by  the  court,  and  the  others  sub- 
stituted, which  were  given,  were  sufficient. 

It  is  next  contended  that  the  court  erred  in  refusing 
to  instruct  the  jury  as  requested,  in  substance,  that  the 
bare  presence  of  James  McCann  at  the  time  of  the 
shooting  was  not  sufficient  to  convict  him,  that  there 
must  have  been  an  intention  on  his  part  to  kill,  etc., 
as  such  request  was  intended  to  present  the  attitude 
of  James  McCann,  as  he  did  not  fire  the  shot  that 
killed  Cicero.  The  substance  of  this  instruction  was 
given,  although  in  different  language.  Ample  defi- 
nitions of  what  constituted  murder  in  its  different 
degrees  were  given  by  the  court,  and  that  in  order  to 
convict  a  person  of  murder  in  the  first  degree,  there 
must  have  been  purpose,  malice  and  premeditation, 
etc.,  with  the  intention  of  taking  life.  The  court  also 
gave  the  usual  instructions  that  the  presumptions  of 
law  are  in  favor  of  the  innocence  of  the  defendants, 
and  that  the  burden  was  upon  the  state  to  prove  each 
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and  all  of  the  allegations  beyond  all  reasonable  doubt; 
that  every  person  accused  of  crime  is  clothed  with 
the  presumption  of  innocence,  and  if,  after  a  consid- 
eration of  all  the  evidence  in  the  case,  the  jury  had 
''  a  reasonable  doubt  as  to  the  guilt  of  the  defendants 
or  either  of  them,"  the  verdict  should  be  *'  not  guilty 
as  to  such  defendant  as  to  whose  guilt  you  have  such 
reasonable  doubt/' 

It  is  further  contended  that  the  court  erred  in  in- 
structing the  jury  that  '4t  is  sufficient  if  there  was  a 
design  and  determination  to  kill  distinctly  formed  in 
the  mind  at  any  moment  before  or  at  the  time  the 
fatal  shot  is  fired.''  Our  attention  is  called  to  the 
case  of  State  v.  Rutten,  13  Wash.  203  (43  Pac. 
30),  which  case  this  court  has  lately  had  occasion  to 
examine  upon  this  point.  (State  v.  Straub,  ante  p.  111). 
We  will  not  consider  it  further  in  this  case,  for  it  is 
conceded  that  no  exception  was  taken  to  it.  Even 
though  it  stated  the  law  too  strongly  under  our  statutes, 
there  is  every  indication  that  it  was  harmless  in  this 
instance,  considering  the  testimony  and  the  whole 
instructions  given. 

Another  error  claimed  is  that  the  evidence  is  insuf- 
ficient to  justify  a  conviction  of  murder  in  the  first 
degree.  In  discussing  the  previous  questions  we  have 
not  undertaken  to  present  it  as  strongly  against  the 
defendants  as  the  testimony  upon  the  part  of  the  state 
might  warrant,  but  enough  has  been  shown,  it  seems 
to  us,  in  what  has  been  said,  to  render  a  discussion  of 
this  point  unnecessary.  We  are  of  the  opinion  that 
the  evidence  was  ample  to  sustain  the  conviction. 

It  is  next  contended  that  the  motion  for  a  new  trial 
should  have  been  granted  on  account  of  the  miscon- 
duct of  the  prosecuting  attorney  in  his  closing  argu- 
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ment  in  making  certain  statements  to  the  jury.     The 
record  with  reference  to  this  is  as  follows  : 

"  During  the  closing  argument  by  Prosecuting  At- 
torney Hastie,  to  the  jury,  defendants  excepted  to  the 
following  remarks  made  by  him  : 

"  '  Defendants  did  not  dare  to  have  good  reputation 
put  at  issue.  They  cannot  prove  good  reputation  un- 
less put  at  issue.' 

"  *  Now  the  mud  in  that  rifle  that  Cicero  had  thrown 
to  the  ground  —  there  is  the  mud  —  * 

"Mr.  Lewis.  *I  do  not  like  to  interrupt  you — the 
boys  said  they  used  it  as  a  crutch  coming  down.' 

"Mr,  Hastie.  'It  was  brought  there  and  offered  in 
evidence.' 

"The  Court.     'Proceed.'" 

It  does  not  appear  that  the  court  acted  upon  it  in  any 
way,  or  that  he  was  asked  to  direct  the  jury  to  disre- 
gard it.  While  the  remark  with  reference  to  reputa- 
tion, etc.,  was  improper,  it  was  not  sufficient  to  require 
a  reversal.  There  had  been  an  attempt  to  prove  the 
good  reputation  of  one  of  the  appellants  only. 

Appellants  further  complain  because  the  court  held 
night  sessions  during  the  pendency  of  the  trial,  but 
this  was  a  matter  which  was  within  the  discretion  of 
the  court.  Appellants  were  defended  by  several  able 
lawyers  and  there  is  nothing  to  indicate  that  they 
were  unduly  hastened,  and  did  not  have  ample  time 
to  protect  the  appellants'  interests  during  the  trial. 

After  an  examination  of  the  long  record  sent  up  in 
this  case,  and  of  the  voluminous  brief  filed  by  the  ap- 
pellants, we  are  of  the  opinion  that  there  is  not  a 
single  question  of  law  urged  that  would  entitle  them 
to  a  reversal,  and  that  there  is  nothing  in  the  facts 
that  would  warrant  an  appellate  court  in  interfering 
with  the  verdict.     The  judgment  is  affirmed. 

HoYT,  C.  J.,  and  Dunbar  and  Gordon,  JJ.,  concur. 
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OPINION  ON  RB-HBARING. 

Scott,  C.  J. — On  December  22d  last  an  opinion  was 
rendered  by  us  whereby  the  judgment  of  conviction 
had  in  this  case  in  the  lower  court  was  affirmed.  (47 
Pac.  443).  Thereafter  a  petition  for  a  re-hearing  was 
filed,  to  which  the  court  directed  an  answer  by  the 
state,  and  a  re*hearing  was  subsequently  granted  and 
the  cause  assigned  for  argument  at  the  last  term. 
Upon  such  reargument  and  further  consideration  of 
the  case,  a  majority  of  the  court  have  come  to  the 
conclusion  that  the  former  decision  ought  not  to 
stand. 

It  will  not  be  necessary  to  reconsider  the  entire 
case,  as  we  are  satisfied  with  the  views  indicated  in 
the  former  opinion,  in  the  discussion  of  most  of  the 
questions,  and  a  number  of  them  will  not  be  likely  to 
arise  upon  a  retrial  of  the  cause.  Some  will  be  elimi- 
nated in  consequence  of  the  acquittal  of  Michael  Mc- 
Cann.  We  have  been  led  to  grant  a  retrial  upon  the 
further  consideration  of  the  case  as  to  one  question 
only,  and  that  is  the  instruction  set  forth  given  by 
the  court  to  the  jury  upon  the  subject  of  self-defense, 
wherein  the  court  charged  the  jury  that  : 

"  To  justify  the  taking  of  life  in  self-defense,  it  must 
**  appear  from  the  evidence  that  the  defendant  or  de- 
**  fendants  not  only  really  and  in  good  faith  endeavored 
"  to  decline  any  further  struggle,  and  to  escape  from 
'^  their  assailant  before  the  fatal  shot  was  fired,"  etc. 

The  objectionable  part  of  this  instruction  is  the 
clause  wherein  the  court  told  the  jury  that  it  was  in- 
cumbent upon  the  defendants  to  endeavor  to  escape 
from  the  deceased.  We  were  not  entirely  satisfied 
with  this  instruction  upon  the  former  hearing.  It 
must  be  conceded  that  the  meaning  which  would 
ordinarily  be  attached  to  the  word,  ''  escape,"  as  here 
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used,  would  be  to  "get  away,"  to  "flee,"  and  in  that 
sense  we  were  of  the  opinion  that  it  would  have  been 
erroneous,  but  we  were  also  of  the  opinion  that  it  had 
not  been  excepted  to  upon  that  ground,  and  that  from 
what  did  appear  relating  to  the  exception  taken 
thereto  and  of  its  having  been  followed  by  the  two 
other  instructions  set  forth,  mentioning  the  matter  of 
withdrawing,  etc.,  it  was  probable  that  it  was  not 
understood  in  the  sense  that  the  defendants  were 
called  upon  to  run  away  when  the  deceased  appeared 
with  the  rifle.  Upon  further  consideration  of  the 
question,  a  majority  of  the  court  have  come  to  the 
conclusion,  in  considering  the  exceptions  which  were 
taken  to  the  instructions  requested  by  the  defendants 
and  which  were  refused  by  the  court,  as  well  as  the 
exceptions  to  the  instructions  which  were  given  upon 
this  phase  of  the  case,  that  said  instruction  should  be 
deemed  excepted  to  in  the  particular  mentioned,  and 
as  the  jury  may  have  understood  therefrom  that  it 
was  incumbent  upon  the  defendants  to  flee  when 
Cicero  appeared  with  the  gun  it  may  have  been  pre- 
judicial to  them. 

We  desire  to  add  a  word,  also,  with  respect  to  an- 
other feature  of  the  case,  and  that  was  the  request  for 
an  instruction  with  reference  to  the  guilt  of  James 
McCann.  We  can  see  no  reason  why  more  particu- 
lar instructions  should  not  have  been  given  upon  this 
subject,  as  requested,  although  we  found  no  error  in 
the  premises,  considering  the  instructions  that  were 
given  thereon.  Where  instructions  requested  are  per- 
tinent and  clear,  it  is-  desirable  that  they  should  be 
given  rather  than  to  have  others  of  a  more  general 
nature  substituted  by  the  court. 

Reversed  and  remanded  for  a  new  trial. 

Anders  and  Reavis,  JJ.,  concur. 
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[No.  2201.    Decided  December  24, 1896.] 

J.  W.  Heffnbr,  Respondenty  v.  The  Board  op  County 
Commissioners  of  Snohomish  County  et  al,  AppeU 
lants. 


Id  278 
39  142 
eSO  143 


ItBCOBD  ON  APPEAL — AFFIDAVITS  —  BBMOVAL  OF  COUNTY  BEAT  —  DUTY 
OF  COUNTY  C0MMI8BI0NBBS  —  CANVABB  AND  DECLARATION  OF  VOTE. 

AffidayitB  introduced  in  evidence  at  the  hearing  of  a  cause  in  the 
conrt  helow  should  he  hrought  into  the  record  on  appeal  hy  inclu- 
sion in  a  statement  of  facts. 

The  failure  of  county  commissionerB  to  canvass  the  election  re- 
turns upon  a  vote  for  the  removal  of  a  county  seat,  until  more  than 
ninety  days  after  the  election  thereon,  contrary  to  the  provisions  of 
Gen.  Stat.y  ^  2463,  requiring  them  to  ascertain  and  declare  the  re- 
salt  "not  more  than  ninety  days  after  the  election/'  will  not  pre- 
clude the  discharge  of  the  duty  imposed  on  them  in  that  respect 
after  the  expiration  of  the  time  prescribed  by  statute,  since  the  stat- 
utory direction  is  not  mandatory  in  its  terms. 

Under  Gen.  Stat.,  ^2462,  making  it  the  duty  of  the  county  com- 
missioners, when  an  election  for  the  removal  of  a  county  seat  has 
been  held,  to  receive  and  compare  the  returns  and  ascertain  the  re- 
snlts,  and  declare  the  place  selected,  if  three-fifths  of  the  legal  votes 
cast  on  the  proposition  are  in  favor  of  any  particular  place,  tbe  com- 
missionerB are  warranted  in  going  behind  the  returns  and  examin- 
ing the  ballots  cast,  for  the  purpose  of  determining  the  result,  and 
their  action  in  that  regard,  when  compliance  has  been  had  with 
statutory  requirements,  is  not  subject  to  review  by  the  courts. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Reversed. 

Crowley,  Sullivan  &  Qrosseupf  and  Francis  H.  Brownell, 
for  appellants. 

S.  H.  Piles,  and  Sapp  &  Lyaon^,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  respondent  moves  the  court  to 
strike  the  statement  of  facts  from  the  record  herein 
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on  the  ground  that  the  statement  is  not  permissible 
under  the  law,  for  the  alleged  reason  that  it  is  com- 
posed of  affidavits  which  were  introduced  in  evidence 
at  the  hearing  in  the  court  below,  and  filed  with  the 
clerk.  The  contention  of  the  respondent  is  that  the 
affidavits  should  have  been  included  in  the  transcript 
certified  by  the  clerk  as  part  of  the  files^  as  provided 
in  §  14  of  the  act  of  March  8, 1893,  relating  to  appeals. 
Laws  1893,  p.  126.  As  matter  of  fact,  however,  the 
affidavits  are  embraced  in  the  transcript  as  well  as  in 
the  statement  of  facts,  and,  if  the  statement  were 
stricken,  they  would  still  be  a  part  of  the  record.  But 
this  court  recently  decided,  in  Clay  v.  Selah  Valley  Ir- 
rigation Co.,  14  Wash.  543  (45  Pac.  141),  that  affidavits 
should  be  brought  into  the  record  by  a  statement  of 
facts.  See,  also,  Windt  v.  Banniza,  2  Wash.  147  (26 
Pac.  189). 

The  motion  will  therefore  be  denied. 

This  is  an  appeal  from  an  order  of  the  superior 
court  of  Snohomish  county  granting  a  preliminary 
injunction  restraining  the  defendants,  who  are  county 
officers,  from  removing  their  respective  offices  from 
the  city  of  Snohomish  to  the  city  of  Everett.  The 
facts  necessary  to  an  understanding  of  the  case  are  as 
follows: 

At  a  general  election  held  on  November  6,  1894, 
there  was  submitted  to  the  voters  of  Snohomish  county 
the  question  of  the  removal  of  the  county  seat  from 
the  city  of  Snohomish  to  the  city  of  Everett.  The  re- 
turns of  the  election  were  duly  transmitted  from  the 
various  precincts  of  the  county  to  the  county  auditor, 
and,  after  a  pretended  canvass  thereof,  a  majority  of 
the  board  of  commissioners,  on  December  18,  1894, 
entered  an  order  declaring  that  more  than  three-fifths 
of  the  legal  votes  cast  on  the  proposition  were  in  favor 
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of  removing  to  Everett,  and  posted  the  notices  required 
by  law,  declaring  the  city  of  Everett  to  be  the  county 
seat  from  and  after  the  date  named  therein.  Prior  to 
the  time  fixed  for  the  removal,  one  John  Krieschel, 
one  of  the  county  commissioners  of  said  county,  in- 
stituted an  action  against  all  the  county  officers  to 
enjoin  them  from  removing  their  respective  offices, 
records,  fixtures  and  furniture  from  Snohomish.  An 
order  granting  a  temporary  injunction  was  entered, 
and  the  defendants  appealed;  and  it  appearing  to  this 
court  that  the  orders  made  by  the  county  commis- 
sioners were  void,  because  they  had  never  received 
and  compared  the  returns  of  the  election  and  ascer- 
tained the  result,  as  prescribed  by  the  statute,  the 
order  of  the  superior  court  was  affirmed.  See  Kries- 
ehel  V.  County  Commiasionera,  12  Wash.  428  (41  Pac. 
186).  Subsequently  to  the  decision,  and  on  October  2, 
1895,  the  commissioners  assembled  at  their  usual 
place  of  meeting  and,  having  received  the  returns  of 
the  election,  proceeded  to  examine,  compare  and  can- 
vass the  same  and  to  ascertain  the  result,  and,  on  the 
following  day,  made  an  order  declaring  that  more  than 
three-fifths  of  the  legal  votes  cast  at  said  election  in 
said  county  were  in  favor  of  removing  the  county  seat 
to  the  city  of  Everett,  and  prepared  and  entered  of  re- 
cord the  notice  prescribed  by  statute,  declaring  the 
said  city  of  Everett  to  be  the  county  seat  of  Snohomish 
county  from  and  after  Novembers,  1895.  Thereupon 
the  plaintiff,  who  was  prosecuting  attorney  of  the 
county,  brought  this  action  to  restrain  the  several 
county  officers  from  removing  their  respective  offices 
and  property,  pertaining  thereto  in  accordance  with 
said  order.  A  temporary  injunction  was  granted,  and 
the  defendants  have  brought  the  cause  here  for  review. 
Many  points  are  made  and  discussed  in  the  able  and 
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elaborate  briefs  of  counsel  for  the  respective  parties, 
but  we  do  not  deem  it  necessary  to  determine  or  con- 
sider them  all,  in  order  to  properly  dispose  of  the  case. 
The  statute  providing  for  the  removal  of  county  seats 
provides  that,  "  when  the  returns  have  been  received 
''and  compared,  and  the  results  ascertained  by  the 
''board,  if  three-fifths  of  the  legal  votes  cast  by  those 
"  voting  on  the  proposition  are  in  favor  of  any  par- 
"  ticular  place,  the  board  must  give  notice  of  the  re- 
"sult  by  posting  notices  thereof  in  all  of  the  election 
"  precincts  of  the  county.  In  the  notice  provided  for 
"  in  the  next  preceding  section  of  this  chapter,  the 
"  place  selected  to  be  the  county  seat  of  the  county  must 
"  be  so  declared  from  a  day  specified  in  the  notice  not 
"  more  than  ninety  days  after  the  election.  After  the 
"day  named  in  the  notice  the  place  chosen  is  the  seat 
"  of  the  county;  and  it  shall  be  the  duty  of  the  several 
"county  officers,  whose  offices  are  required  by  law  to 
"  be  kept  at  the  county  seat,  to  remove  their  respec- 
"tive  offices,  files,  records,  office  fixtures,  furniture 
"  and  all  public  property  pertaining  to  their  respective 
"  offices  to  said  county  seat."  1  Hill's  Ann.  Stat.,  §  2462, 
2463.  And  it  is  contended  that  the  board  of  commis- 
sioners had  no  power,  under  the  law,  to  canvass  the 
votes  or  declare  the  place  appearing  to  be  selected  to 
be  the  county  seat  at  a  date  more  than  ninety  days 
after  the  election.  But  it  must  be  conceded  that  it 
was  the  duty  of  the  commissioners  to  compare  the  re- 
turns and  ascertain  the  result  of  the  election.  This 
they  did  not  do  at  their  first  meeting,  as  this  court 
found  in  the  Krieachel  case.  Not  having  performed 
that  duty  within  the  time  specified  in  the  statute,  if 
they  could  not  afterwards  perform  it,  the  effect  would 
be  to  disfranchise  the  voters  of  the  county,  and  to 
annul  the  election.     We  think  that  the  commissioners 
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might  have  been  compelled  by  mandamus  to  meet  and 
canvass  the  returns  notwithstanding  their  former 
pretended  canvass,  unless  it  be  true,  as  claimed,  that 
they  had  no  power  to  do  so  after  the  time  mentioned 
in  the  statute. 

Judge  CooLET,  in  speaking  of  the  duties  of  canvass- 
ing boards,  says: 

'*  If  canvassers  refuse  or  neglect  to  perform  their 
duty,  they  may  be  compelled  by  mandamua;  though 
as  these  boards  are  created  for  a  single  purpose  only, 
and  are  dissolved  by  an  adjournment  without  day,  it  has 
been  held  that  after  such  adjournment,  mandamus 
would  be  inapplicable,  inasmuch  as  there  is  no 
longer  any  board  that  can  act.  But  we  ahould  think 
a  better  doctrine  to  be,  that  if  the  board  adjourn  be- 
fore a  legal  and  complete  performance  of  their  duty, 
mandamus  would  lie  to  compel  them  to  meet  and  per- 
form it.  But  when  the  board  themselves  have  once 
performed  and  fully  completed  their  duty,  they  have  no 
power  afterwards  to  reconsider  their  determination 
and  come  to  a  different  conclusion."  Cooley,  Const. 
Lim.  (5th  ed.)  p.  784. 

We  think  the  language  just  quoted  expresses  the 
correct  doctrine  and  is  fully  applicable  to  the  facts  of 
this  case. 

See,  also,  Lewis  v.  Commissioners,  16  Kan.  102; 
Smith  V.  Lawrence,  2  S.  D.  185  (49  N.  W.  7.) 

And  see,  also.  Ex  parte  Heath,  3  Hill,  42;  People  v. 
SchielUin,  95  N.  Y.  124. 

And  we  are  of  the  opinion  that,  what  the  board 
might  have  been  compelled  to  do  by  mandamus,  they 
could  do  voluntarily,  for  the  office  of  the  writ  is  simply 
to  compel  the  performance  of  an  act  which  the  law 
especially  enjoins  as  a  duty  resulting  from  an  office, 
trust  or  station,  where  there  is  no  plain,  speedy  and 
adequate  remedy  in  the  ordinary  course  of  law.  Laws 
1895,  p.  117. 
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Nor  do  we  think  the  board  was  precluded  from  can- 
vassing the  returns  and  declaring  the  result  of  the 
election  by  the  mere  lapse  of  time.  In  our  judgment 
the  direction  in  the  statute  as  to  time  is  not  manda- 
tory. It  is  not  of  the  essence  of  the  thing  to  be  done 
by  the  commissioners.  There  are  no  words  showing 
that  it- was  the  intention  of  the  legislature  that  the  can- 
vass should  be  made,  the  result  declared,  and  the  no- 
tices given  within  ninety  days  after  the  election,  or  no 
at  all.  No  penalty  is  provided  for  non-performance, 
and  the  canvass,  when  completed,  accomplished  the 
purpose  contemplated  by  the  statute,  because  it  de- 
termined the  result  of  the  election.  And  we  are,  there- 
fore, of  the  opinion  that  it  was  equally  as  efficacious 
as  if  it  had  been  made  within  the  time  directed  by  the 
legislature. 

It  appears  that  the  commissioners  in  canvassing 
the  returns  rejected  certain  votes  cast  at  Port  Gard- 
ner in  favor  of  removal,  and  also  two  hundred  votes 
returned  from  South  Snohomish  against  removal  and 
the  rejection  of  these  last  mentioned  votes  constitutes 
the  real  ground  of  complaint  in  this  action.  It  ap- 
pears from  the  poll  books  and  tally  lists  that  two 
hundred  and  forty-two  votes  were  cast  against  the 
proposition  to  remove  the  county  seat  at  the  precinct 
of  South  Snohomish.  The  commissioners,  however, 
counted  only  forty-two  of  these  votes  for  the  alleged 
reason,  it  seems,  that  the  remainder  appeared  to  be 
spurious,  illegal  and  fraudulent.  It  is  claimed  by  ap- 
pellants that  the  commissioners  were  justified  in  re- 
jecting these  votes  for  the  reason  that  it  appeara  on 
the  tally  lists  that  the  ink  was  changed  in  making 
the  tally  marks  after  forty-two  votes  were  registered; 
that  erasures  and  changes  were  made  in  the  figures 
showing  the  total  number  of  votes  cast,  and  also  in  the 


HEFFNER  ▼.  COUNTY  COMMISSIONERS.  279 

Dec.  1896.]  Opinion  of  the  Court — Akdbrb,  J. 

written  statement  of  the  total  number  of  votes  on  the 
last  page  of  the  poll  book;  and  that  the  highest  num- 
ber of  votes  cast  at  the  election,  in  the  precinct,  for 
any  county  or  state  officer  was  forty-seven  only.  On 
the  contrary,  it  is  contended  by  the  learned  counsel 
for  the  respondent  that  the  commissioners  had  no 
right  or  power  to  reject  votes  appearing  on  the  re- 
turns for  the  reasons  alleged,  or  for  any  other  reason; 
but  that  they  were  bound  to  count  all  votes  appearing 
on  the  face  of  the  returns. 

It  is  almost  uniformly  held  by  the  courts  in  this 
country  that  the  duty  of  canvassing  boards  generally 
is  ministerial  simply,  and  consists  in  ascertaining  the 
number  of  votes  polled  and  declaring  the  result  as 
shown  by  the  face  of  the  returns;  and  such  was  de- 
clared to  be  the  rule  of  law  in  this  state  in  State,  ex 
rel.  King  v.  Trimhell,  12  Wash.  440  (41  Pac.  183). 
And  the  reason  for  this  rule  is  found  in  the  fact  that 
the  statutes  generally  provide  methods  for  contesting 
elections,  and  trying  the  title  to  office,  before  some 
judicial  tribunal  having  power  to  examine  witnesses, 
receive  evidence  and  determine  the  real  facts  irre- 
spective of  what  may  appear  on  the  face  of  the  re- 
turns. But  where  the  legislature  have  devolved  upon 
a  particular  tribunal  or  board  the  duty  of  ascertain- 
ing, declaring  and  publishing  the  result  of  an  election 
to  determine  a  special  question,  such  as  the  removal  of 
a  county  seat,  it  would  seem  to  have  been  their  inten- 
tion that  such  tribunal,  and  no  other,  should  finally 
determine  such  result,  and  they  cannot  discharge  their 
duty  without  exercising  their  judgment  as  to  the  mat- 
ters to  be  determined.  All  the  courts  of  general  juris- 
diction can  do,  in  cases  of  this  character,  is  to  ascertain 
whether  the  tribunal  or  board  has  proceeded  accord- 
ing  to  the  directions   of  the  statute   defining  their 
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duties,  and  to  declare  their  proceedings  ineffectual  and 
void  if  they  have  departed  from  such  directions.  In 
the  Krieschel  case  this  court  held  that  the  county  com- 
missioners could  not  arbitrarily,  and  contrary  to  the 
constitution  and  the  law,  determine  the  result  of  the 
election,  but  must  ascertain  the  result  from  an  exam- 
ination, or,  using  the  statutory  term,  a  comparison  of 
the  returns,  because  such  is  the  mandate  of  the  law 
by  which  they  were  governed. 

But  in  this  case  it  appears  that  the  board,  or  at  least 
a  majority  of  its  members,  received  and  ''compared" 
the  returns  and  ascertained  the  number  of  legal  votes 
cast  on  the  proposition  and  declare  the  result,  and  if 
they  arrived  at  a  wrong  conclusion  we  know  of  no 
legal  method  whereby  their  act,  in  that  regard,  can 
be  reviewed  by  the  courts.  Parmeter  v.  BoumCy  8 
Wash.  45  (35  Pac.  586,  757). 

In  Rickey  v.  Williams,  8  Wash.  479  (36  Pac.  480), 
we  enjoined  the  removal  of  the  county  seat  because  it 
appeared  that  the  county  commissioners  acted  upon  an 
insufficient  petition,  and  therefore  without  jurisdic- 
tion, in  submitting  the  question  to  a  popular  vote; 
and  in  the  Krieschel  case  we  did  the  same  thing,  for 
the  reasons  hereinbefore  indicated.  In  People,  ex  rel. 
Pack,  V.  Supervisors,  36  Mich.  377,  the  court  held  that 
a  proceeding  to  remove  a  county  seat  which  failed  to 
designate,  as  required  by  law,  the  place  to  which  the 
proposed  removal  was  to  be  made  was  invalid.  But 
the  same  court  has  repeatedly  ruled,  under  a  statute 
providing  that  the  supervisors,  for  the  purpose  of 
ascertaining  the  vote  of  the  county,  shall  examine  the 
statements  and  certificates  of  the  election  officers  and 
canvass  thft  vote  thereon  and  declare  the  result  of  the 
vote  in  the  county  (1  Howell's  Ann.  Stat.,  §491) 
that  the  decision  of  the  supervisors  in  canvassing  and 
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determining  the  vote  is  conclusive.  And  in  a  recent 
case,  that  court  held  that  it  could  not  interfere  with 
the  action  of  the  supervisors  in  rejecting  the  vote  of 
a  township  on  the  grounds  of  fraud,  for  the  reason 
that  the  legislature  had  not  provided  a  method  for  re- 
viewing such  action;  and  we  are  in  the  same  situation 
here  and  must  be  guided  by  like  considerations.  Pink- 
erUm  v.  Staninger,  101  Mich.  273  (59  N.  W.  611). 

It  appearing  that  the  commissioners  have  ''  received 
and  compared''  the  returns,  and  have  found,  and 
properly  certified  to,  the  facts  which  the  statute  ex- 
pressly submitted  to  them  for  determination,  we  feel 
constrained  to  accept  their  decision  as  conclusive 
upon  the  courts. 

The  order  appealed  from  must  be  reversed  and  the 
cause  remanded  to  the  court  below  with  directions  to 
dismiss  the  action. 

Gordon  and  Dunbar,  JJ.,  concur. 

HoYT,  C.  J.,  dissents. 


peUanL 


MOBTGAOBS — PBIOBITISS  — MEBQBB. 


A  court  of  equity  will  not  compel  a  merger  where  land  is  deeded 
to  a  prior  mortgagee,  if  subsequent  to  the  making  of  the  mortgage 
the  grantor  has  burdened  the  land  with  a  second  mortgage. 

Although  the  doctrine  of  non-merger  may  prevail  in  the  interest 
of  a  mortgagee  acquiring  legal  title  to  land,  when  such  mortgage  is 
paid,  the  question  of  non-merger  cannot  be  kept  alive  for  the  ben- 
efit of  a  subsequent  incumbrancer  of  the  grantee. 


[Na  2377.    Decided  December  24, 1896.] 

E.  W.  Hitchcock,  Respondent,  v.  Cora  E.  Nixon,  Ad-  ^"oi 

ministratrixy  et  aZ.,  Defendants ,  Fred  L.  Geddis,  Ap-  iTm 
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The  payment  of  a  mortgage  is  not  such  a  pereonal  right  as  can 
be  pleaded  only  by  the  original  parties  to  the  mortgage,  but  a  junior 
mortgagee  has  the  same  right  to  plead  it. 

Where  mortgaged  premiaee  are  deeded  to  the  mortgagee,  bur- 
dened with  a  subsequent  mortgage,  which  has  been  properly  re- 
corded, and  the  grantee  himself  executes  a  mortgage  thereon  to 
other  parties,  the  latter  must  be  held  as  taking  a  lien  subject  to 
that  of  the  junior  incumbrance  on  the  land  at  the  time  of  its  con- 
veyance from  the  original  mortgagor  to  the  original  mortgagee,  as 
the  doctrine  of  non-merger  in  favor  of  the  original  mortgagee  can- 
not be  taken  advantage  of  by  the  last  mortgagee. 

Since  a  mortgage  conveys  no  title,  under  the  laws  of  this  state, 
a  mortgage  of  real  estate  is  not  a  purchase  within  the  meaning  of 
the  recording  laws. 

Appeal  from  Superior  Court,  Kittitas  County . — ^Hon. 
Carroll  B.  Graves,  Judge.     Reversed. 

Ralph  Kauffman,  for  appellant. 

Eugene  E,  Wager,  and  Will  0.  Graves,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J,— One  F.  H.  Wilkin  borrowed  $5,000  of 
the  Merchants  National  Bank  of  Tacoma,  and  Thomas 
L.  Nixon  became  his  surety  on  the  note  given  for  the 
same.  To  indemnify  Nixon,  Wilkin  executed  to  him 
a  mortgage,  on  the  land  involved  in  this  case,  for  the 
sum  of  $5,000,  on  the  21st  day  of  January,  1887.  On 
December  10,  1887,  Wilkin  executed  a  mortgage  on 
the  same  land,  together  with  some  other  land,  to  one 
S.  R.  Geddis,  to  secure  a  note  for  $1,471.  On  Decem- 
ber 17th  of  the  same  year,  Wilkin  deeded  the  land  to 
Nixon.  On  December  28,  1888,  Wilkin  having  de- 
faulted,  Geddis  instituted  a  suit  to  foreclose  his  mort- 
gage, making  Nixon  and  Wilkin  parties  defendant. 
Wilkin  defaulted  and  Nixon  answered,  setting  up  the 
fact  that  he  had  a  superior  mortgage  of  $5,000,  and 
that  no  part  of  it  had  been  paid.     During  the  pend- 
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ency  of  this  trial,  Nixon  and  wife  executed  and  deliv- 
ered to  respondent,  E.  W.  Hitchcock,  their  promissory 
note  for  the  sum  of  $2,000,  and  to  secure  the  payment 
of  said  note  executed  and  delivered  to  said  Hitchcock 
their  mortgage  on  the  land  in  controversy.  Upon  the 
trial  of  that  suit,  viz.,  the  suit  hetween  Geddis  as  plain- 
tiff and  Wilkin  and  Nixon  as  defendants,  judgment 
was  taken  against  Wilkin  for  the  sum  of  $2,032.95, 
attorney's  fees  and  costs,  and  it  was  adjudged  that 
Geddis's  lien  was  superior  to  any  right,  title  or  inter- 
est which  Nixon  had,  except  as  to  whatever  right  or 
title  he  had  under  and  by  virtue  of  the  mortgage  here- 
inbefore mentioned.  Execution  was  issued  and  a  sale 
of  the  property  was  ordered. 

And  right  here  we  will  notice  the  contention  of  the 
respondent  that  Geddis  was  bound  by  the  decree  in 
this  case,  which,  it  is  alleged,  established  the  priority 
of  the  Nixon  mortgage  over  his.  A  perusal  of  the  de- 
cree satisfies  us  that  there  was  no  priority  established 
by  the  court  in  that  case.  The  language  of  the  decree 
was  that,  *'the  Geddis  lien  was  superior  to  any  right, 
title  or  interest  which  the  defendant  Nixon  had  in  or 
to  the  said  described  real  property  or  any  of  it,  except 
as  to  whatever  right  or  title  said  defendant  Nixon  may 
have  under  and  by  virtue  of  a  mortgage "  (describ- 
ing it).  The  interest  which  Nixon  had,  or  claimed  to 
have,  was  not  in  any  way  determined  or  passed  upon 
by  the  court  in  that  case.  If  he  had  any  interest,  it 
is  fair  to  construe  the  decree  as  establishing  it  as  a 
paramount  interest.  But  there  was  no  attempt  to 
establish  the  fact  that  he  had  any  interest,  or,  if  he 
had,  what  that  interest  was.  The  property  was  sold 
upon  the  execution  issued  in  this  case,  and  all  rights 
under  the  execution  were  assigned  to  Fred  L.  Geddis, 
the  appellant  here. 
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Nixon  died  while  holding  the  legal  title  to  the  land, 
and  in  1891  Wilkin  brought  an  action  against  J.  D. 
Caughran,  administrator  de  bonus  non  of  the  estate  of 
Thomas  L.  Nixon,  deceased,  Cora  E.  Nixon,  Helen 
Nixon,  Ansell  Crosby,  assignee  of  H.  C.  Crosby,  and 
E.  W.  Hitchcock.  In  this  suit  there  was  an  account- 
ing. It  was  found  by  the  court  that  the  note  for  the 
$5,000  to  the  Merchants  National  Bank,  which  was 
indorsed  by  Thomas  L.  Nixon  and  for  which  the 
mortgage  above  referred  to  was  given,  had  been  paid 
and  was  ordered  canceled  and  held  for  naught.  It 
was  also  ordered  and  adjudged  that  the  deed  from 
Wilkin  to  Nixon  ''is  declared  to  be  and  is  held  to  be 
a  deed  of  trust  for  the  sole  use  and  benefit  of  the  plain- 
tiff" Wilkin,  and  that  "the  creditors  of  Thomas  L. 
Nixon  never  had  or  took  any  interest  in  the  land 
therein  conveyed,  and  the  same  is  hereby  canceled 
and  adjudged  null  and  void."  It  was  adjudged  that 
Wilkin  was  the  sole  and  legal  owner  of  the  land  de* 
scribed  in  the  deed  of  trust;  that  the  mortgage  given 
by  Wilkin  to  Nixon  was  fully  paid  and  satisfied  and 
was  null  and  void,  and  that  the  same  be  canceled  and 
held  for  naught;  and  a  commissioner  was  appointed 
who  was  authorized  and  directed  to  cancel  upon  the 
records  the  mortgage  executed  by  Wilkin  to  Nixon, 
and  another  commissioner  appointed,  empowered  and 
directed  to  convey  by  deed  to  the  plaintiflF  Wilkin  the 
legal  title  to  the  lands  theretofore  conveyed  by  Wilkin 
to  Nixon.  Geddis  was  not  made  a  party  to  this  suit. 
The  present  action  was  brought  by  the  respondent 
Hitchcock,  Nixon's  mortgagee,  who  prays  judgment 
against  the  defendant  Fred  L.  Geddis,  the  appellant 
here,  that  the  lien  of  said  Geddis,  if  any  he  has,  be 
declared  subsequent  and  inferior  to  the  lien  of  plain- 
tiff 's  mortgage,  and  that  he  recover  his  costs  and  dis- 
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bursements  herein  from  the  said  defendant  Fred  L. 
Geddis.  A  great  many  other  persons  were  made  de- 
fendants to  this  action,  and  a  great  many  other  find- 
ings of  fact  were  made  in  the  prior  cases  referred  to; 
but,  as  we  view  the  law  of  this  case,  it  is  not  import- 
ant to  mention  them. 

The  court,  as  conclusions  of  law  from  the  statement 
of  facts  agreed  upon,  and  the  findings  of  fact  made  by 
the  court  in  this  case,  concludes,  among  other  things, 
that  plaintiff  is  entitled  to  a  decree  foreclosing  a  mort- 
gage on  the  west  half  of  section  30,  township  17  north, 
range  20  east  of  the  Willamette  meridian,  which  is  the 
land  in  dispute,  and  to  a  decree  ordering  the  sale  of 
said  premises  and  the  application  of  the  proceeds  to 
the  payment  of  the  amount  above  set  out,  and  a  judg- 
ment against  Cora  E.  Nixon  for  any  deficiency  that 
may  arise  after  applying  the  proceeds  of  the  sale  of 
said  premises  to  the  satisfaction  of  said  amounts,  and, 
further,  that  the  interests  of  the  liens  of  the  defendant 
Frank  H.  Wilkin,  S.  R.  Geddis  and  others  are  subse- 
quent and  inferior  to  the  lien  of  plaintiff's  mortgage 
and  are  subject  thereto.  From  this  last  conclusion, 
viz.,  that  the  liens  are  subsequent  and  inferior  to  the 
lien  of  the  respondent,  this  appeal  is  taken. 

We  have  examined  the  cases  cited  in  the  briefs  of 
the  parties  to  this  action  and  all  the  cases  that  we 
have  been  able  to  find  bearing  on  this  case,  but  from 
such  research  we  have  been  unable  to  find  a  case  that 
presents  exactly  the  facts  that  are  presented  here.  A 
great  portion  of  the  respondent's  brief  is  taken  up  in 
discussing  the  subject  of  merger  and  non-merger,  and 
it  is  claimed  that  when  Wilkin  deeded  the  land  which 
he  had  theretofore  mortgaged  to  Nixon,  there  was  no 
merger,  and  that  Nixon  had  a  right  to  be  protected 
against  the  outstanding  mortgage  of  Geddis  by  his 
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prior  mortgage.  We  do  not  think  that  under  the  al- 
most universal  authority,  this  proposition  can  be 
questioned.  It  was  evidently  to  Nixon's  interest  that 
there  should  not  be  a  merger;  and  that  being  true,  a 
court  of  equity  would  not  compel  the  merger.  That 
would  have  been  true  in  this  case  no  doubt  on  the 
face  of  the  transaction,  but  the  finding  of  the  trial  ; 

court  in  the  case  of  Wilkin  v.  Nixon  and  others  es- 
tablished the  fact  of  the  intention  of  the  parties  on  this 
proposition.  The  court  in  this  case  we  presume  held 
that  Hitchcock  took  Wilkin's  interest  in  the  mort.  | 

gage  pro  tantOf  and  was  subrogated  to  the  extent  of  his  | 

mortgage  to  Wilkin's  interest.  The  record,  however, 
shows  that  the  mortgage  from  Wilkin  to  Nixon  has 
been  paid  and  satisfied. 

It  is  claimed,  however,  by  the  respondent  that, 
under  the  authorities  —  and  many  authorities  iare 
cited  to  sustain  the  contention  —  the  payment  of 
this  mortgage  was  a  personal  right  which  could  have 
been  pleaded  by  the  original  parties  to  the  mortgage, 
or  in  this  case  by  Wilkin,  but  could  not  be  pleaded  or 
shown  by  Geddis.  We  think  the  authorities  do  not 
sustain  this  contention,  and  do  not  bear  upon  this 
kind  of  a  case.  Most  of  the  cases  cited  were  cases  of 
duress  or  legal  inability  on  the  part  of  the  contract- 
ing parties  to  contract,  as  coverture,  duress,  etc.  But 
these  propositions,  it  seems  to  us,  are  not  controlling 
in  this  case,  for,  conceding  that  there  was  no  merger 
so  far  as.the  interests  of  Nixon  were  concerned,  it  does 
not  follow  that  the  principle  of  non-merger  prevails 
to  the  extent  of  aiding  or  protecting  the  respondent's 
interests,  if,  as  announced  in  §  794  of  Pomeroy's 
Equity  Jurisprudence, 

"  Whatever  may  be  the  circumstances,  or  between 
whatever  parties,  equity  will  never  allow  a  merger  to 
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be  prevented  and  a  mortgage  or  other  security  to  be 
kept  alive,  when  this  result  would  aid  in  carrying  a 
fraud  or  other  unconscientious  wrong  into  effect,  un- 
der the  color  of  legal  forms.  Equity  only  interposes 
to  prevent  a  merger,  in  order  thereby  to  work  sub- 
stantial justice." 

In  this  case  it  is  difficult  to  see  upon  what  principle 
respondent  Hitchcock  invokes  the  doctrine  of  non- 
merger,  for  while  it  may  have  been  sustained  to 
protect  Nixon's  interest  against  the  wrongful  en- 
croachment of  Geddis's  lien,  so  long  as  Nixon  had  any 
interest  in  the  mortgage,  it  appears  from  the  stipu- 
lated facts,  judicially  determined  in  a  case  to  which 
Hitchcock  was  a  party  and  which  has  not  been  ap- 
pealed from,  that  the  note,  for  which  Nixon  was  re- 
sponsible and  as  indemnity  for  which  he  received  the 
mortgage  from  Wilkin,  was  fully  paid,  and  all  but  a 
trifling  amount  was  paid  even  before  Hitchcock's 
mortgage  was  executed.  The  mortgage  then  being 
paid,  all  questions  of  merger  or  non-merger  disap- 
peared and  cannot  be  kept  alive  for  the  benefit  of  a 
subsequent  incumbrancer. 

Moreover,  as  effecting  the  small  portion  which  had 
not  been  paid  at  the  time  of  the  execution  of  the 
Hitchcock  mortgage,  we  are  unable  to  understand  how 
it  can  be  held  that  Hitchcock,  by  reason  of  his  mort- 
gage, became  pro  tanto  a  purchaser  of  Nixon's  inter- 
est in  the  property  both  legal  and  equitable,  and 
succeeded  to  Nixon's  right  to  have  the  mortgage  stand 
out  against  the  property;  for,  at  the  time  Nixon  exe- 
cuted this  mortgage  to  Hitchcock,  he  must  have  exe- 
cuted it  under  the  power  and  authority  of  the  deed 
which  he  had  received  of  Wilkin,  and  Hitchcock  must 
have  relied  upon  his  title  through  the  deed  and  not 
upon  any  interest  Nixon  had  in  the  outstanding  mort- 
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gage.  For  the  legal  title  was  in  Nixon,  and,  if  it  had 
not  been  so,  he  could  not  have  execated  the  mortgage 
to  Hitchcock  at  all.  The  rehearsal  in  the  mortgage 
itself  that  Nixon  was  the  owner  of  the  land  is  su£B. 
cient  to  show  this.  Hitchcock,  then,  relying  upon  the 
title  which  was  in  Nixon,  with  notice  of  the  Geddis 
mortgage,  which  must  be  imputed  to  him  by  reason 
of  its  proper  recording,  must,  in  contemplation  of  law, 
have  bought  subject  to  the  Geddis  mortgage.  The 
quotation  from  Jones  on  Mortgages  to  the  effect  that 
a  mortgage  of  real  estate  is  a  purchase  within  the 
meaning  of  the  recording  laws,  and  that "  a  mortgagee 
is  to  the  extent  of  his  claim  a  purchaser  of  the  land," 
can  have  no  application  to  mortgagees  in  this  state 
where  a  mortgage  conveys  no  title. 

The  judgment  will  be  reversed  and  the  lower  court 
instructed  to  establish  the  priorities  in  accordance  with 
this  opinion. 

HoYT,  C.  J.,  and  Scott,  Anders  and  Gordon,  JJ., 
concur. 


[No.  2300.    Decided  January  5, 1897.] 

City  of  Tacoma,  Respondent^  v.  Thb  Tacoma  Light 
AND  Water  Company,  Appellant 

APPEAL  —  AB8TBACT  OF  BVIDENCS  —  ABSIONMBNT  OF  BBBOB  BT  BK- 
BPONDENT  —  CONTBACT  OP  CTTY  —  FBAUD  —  MI8BBPBB8BNTATIOK8  — 
EVIDENCE  —  NEW  TBIAL. 

An  abstract  of  evidence,  exhibits,  record  and  proceedings,  pre- 
pared and  printed  by  an  appellant  for  the  use  of  the  court  on  appeal, 
is  no  part  of  the  record,  and  is  not  authorized  by  statute  or  rules  of 
court  and  should  be  stricken  from  the  files  on  motion  therefor. 

In  the  absence  of  a  cross-appeal,  only  the  errors  complained  of 
by  the  appellant  can  be  considered,  and  the  court  will  not  examine 
the  record  for  the  purpose  of  determining  alleged  errors  or  rulings 
of  which  the  respondent  complains. 
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The  contract  of  a  municipal  corporation  ia  governed  by  the  same 
rules  as  that  of  a  private  individual,  where  the  contract  is  within 
the  scope  of  the  power  and  authority  conferred  by  law  on  the  cor- 
poration, subject  only  to  the  limitation  that  a  person  dealing  with 
municipal  officers  is  conclusively  presumed  to  know  the  extent  of 
the  power  and  authority  which  the  law  has  conferred  upon  the  offi- 
cer with  whom  he  deals,  and  is  also  presumed  to  know  that  the  law 
exacts  and  requires  of  such  officer  the  utmost  good  faith  and  loyalty 
to  such  municipality. 

Persons  who  deal  with  public  corporations  througl^  the  proper 
officers,  and  who  observe  good  faith  and  make  use  of  no  unlawful 
means  or  corrupt  practices,  are  not  accountable  for  a  failure  or  neg- 
lect of  such  officers  to  discharge  their  duties  to  the  corporations 
whom  they  serve,  but,  in  such  cases,  the  corporation  must  look  to 
its  own  officers  and  not  to  the  parties  dealing  with  them. 

A  false  representation,  to  be  actionable,  must  be  made  with  the 
intention  that  it  should  be  acted  upon  by  the  party  to  whom  it  is 
made,  and  it  must  be  made  under  such  circumstances  as  would 
justify  a  reasonably  prudent  man  in  relying  upon  it ;  and,  generally, 
where  the  means  of  knowledge  is  at  hand  and  accessible,  if  the  pur- 
chaser does  not  avail  himself  of  these  means,  he  cannot  be  heard 
to  complain  in  a  court  of  law,  that  he  was  deceived  by  the  seller's 
misrepresentations. 

While  the  issue  of  fraud  may  be  sustained  by  circumstantial 
evidence,  as  well  as  by  direct  and  positive  proof,  it  cannot  be  estab- 
lished by  strained  inferences  from  circumstances  that  may  reason- 
ably consist  with  an  honest  intent  as  well  as  with  an  intent  to 
defraud. 

Fraud  cannot  be  predicated  upon  a  representation  which  does 
not  relate  to  a  past  transaction  nor  contain  a  statement  of  an  exist- 
ing fact,  but  is  a  mere  estimate  or  representation  of  what  the  one 
chaiged  with  fraud  proposed  to  do  in  the  future. 

Where  the  trial  judge  is  not  satisfied  with  the  verdict,  and  is  of 
the  opinion  that  it  is  not  supported  by  the  evidence  or  is  against 
the  weight  of  evidence,  it  is  his  duty  to  set  it  aside,  "^ven  though 
there  may  be  some  conflict  in  the  testimony. 

Appeal  from  Superior  Court,  Pierce  County. —  Hon. 
W.  H.  Pritchard,  Judge.     Reversed. 

ParaonSy  Corell  &  Parsons^  and  Crowley,  Sullivan  & 
Qroaacup  (J.  H.  Mitchell,  of  counsel),  for  appellant. 
James  Wickersham,  for  respondent. 

10^16  WASH. 
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The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  action  was  brought  by  the  re- 
spondent city  to  recover  damages  for  deceit  and 
misrepresentation  of  the  appellant  in  the  sale  of  a 
water  and  light  plant,  the  purchase  price  of  which  was 
$1,750,000.  The  jury  found  for  the  respondent  in  the 
sum  of  $787,500,  and  from  the  judgment  entered  upon 
this  verdict  and  the  order  of  the  superior  court  deny- 
ing a  motion  for  a  new  trial,  an  appeal  has  been  taken. 
Fraud  is  relied  upon  as  the  basis  of  plaintiff's  cause 
of  action.  It  is  not  based  upon  anything  contained 
in  the  contract — upon  any  covenant  or  warranty 
therein  contained — but  it  goes  beyond  the  contract, 
and  sets  up  false  representations  in  regard  to  the 
character,  extent  and  value  of  the  property  sold,  and 
further  alleges  that  the  appellant  fraudulently  and 
corruptly  induced  and  employed  the  officers  of  the 
city  and  the  president  of  the  city  council  to  forego 
any  investigation  or  examination  of  the  character, 
condition  and  value  of  the  property  purchased;  that 
by  reason  of  such  corrupt  inducement  and  employ- 
ment the  respondent  was  prevented  from  ''making  any 
investigation  and  examination  of  the  sources  of  water 
supply,  of  the  value,  character  and  extent  of  the  said 
property  so  purchased  from  defendant.''  Damages 
were  laid  in  the  complaint  at  $1,000,000. 

The  answer  was  a  general  denial  of  the  allega- 
tions of  misrepresentation  and  fraud,  and  alleged  that 
the  city  by  its  proper  officers  and  agents  made  a  full 
examination  of  the  property  embraced  within  the  pur- 
chase and  for  the  purpose  of  fully  ascertaining  the 
character,  condition  and  value  thereof,  employed  one 
Rudolph  Bering,  a  competent  and  experienced  civil 
and  hydraulic  engineer,  and  that  said  Hering  made  a 
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full  report  thereon  to  the  city  council,  and  that  the 
members  of  the  council  had  full  opportunity  at  all 
times  to  make  such  examination  and  inspection  of 
the  property  and  everything  connected  with  it  as  fully 
as  they  or  any  one  of  them  might  desire;  alleges  that 
the  city  purchased  the  property  sold  to  it  by  appellant, 
relying  upon  the  knowledge  of  its  officers,  agents  and 
engineers  employed  by  it  to  make  an  examination 
thereof,  and  not  in  reliance  upon  any  statement  or 
representation  of  any  kind  made  by  the  appellant  to 
respondent. 

In  its  reply  the  city  admits  that  it  employed  the 
said  Hering  and  that  he  made  some  examination  of 
the  property,  and  ''  that  he  made  a  report  thereof  to 
the  city  council,  and  alleges  that  he  relied  entirely 
upon  the  representations  concerning  all  matters  in  the 
said  report,  made  to  him  by  the  defendant,  its  agents, 
servants  and  employees,  and  that  he  made  no  other  ez- 
-aminationf  but  denies  that  the  report  contained  full 
information  of  the  kind,  character  and  situation  of 
the  property,  including  the  sources  of  water  supply, 
.  .  .  and  denies  that  plaintiff  purchased  the  prop- 
erty relying  upon  the  knowledge  of  its  officers,  agents, 
employees  and  engineers  employed  by  it  to  make  an 
examination  thereof." 

A  preliminary  question  is  presented  by  the  motion 
of  respondent's  counsel  to  strike  a  so-called  ^'Abstract 
of  Evidence,  Exhibits,"  etc.,  being  a  printed  book  con- 
taining something  over  500  pages,  which  the  appellant 
lias  filed  in  this  court.  The  so-called  "abstract"  was 
prepared  for  the  purpose  of  facilitating  the  labors  of  the 
court  and  with  a  view  to  condensing  the  record,  but  the 
motion  must  prevail  for  the  reason  that  it  is  no  part  of 
the  record  and  has  no  place  in  the  proceedings  under 
the  statute  and  rules  of  this  court. 
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The  lower  court,  in  submitting  the  case  to  the  jury, 
restricted  their  consideration  of  it  in  so  far  as  mis- 
representation is  charged  to  four  specific  questions  of 
fact,  and  withdrew  all  others  from  their  consideration. 
Those  submitted  were: 

''1.  Whether,  before  the  sale,  defendant  made  any 
representations  to  plaintiff  relative  to  the  quantity  of 
water  actually  flowing  from  Thomas  and  Patterson 
springs. 

"  2.  As  to  the  quantity  of  iron  pipe  then  laid. 

"  3.  As  to  the  quantity  of  land  at  station  'A.' 

"4.  As  to  the  value  of  the  property  sold." 

The  court  also  submitted  the  question  of  whether 
''  the  defendant  and  the  president  of  the  city  council 
of  the  city  of  Tacoma  entered  into  collusion  for  the 
purpose  of  defrauding  the  city,  and  whether  the  de- 
fendant procured  the  said  president  of  the  council  to 
act  for  and  on  its  behalf  instead  of  on  behalf  of  the 
city,  as  his  oflScial  duty  required."  The  court  further 
charged: 

''I  instruct  you,  that  all  other  alleged  misrepre- 
sentations charged  in  the  complaint  are  withdrawn 
from  your  consideration,  and  that  if  the  plaintiff  re- 
cover at  all  it  must  be  on  the  ground  of  murepresenta-- 
tions  in  these,  or  in  some  one  of  these,  respects." 

Counsel  for  the  city,  in  his  elaborate  and  exhaustive 
brief,  has  presented  the  case  in  all  respects  as  if  the 
consideration  of  the  jury  had  not  been  so  restricted, 
and  he  has  also  treated  certain  offers  of  evidence  made 
and  rejected  upon  the  trial  as  if  the  proof  had  actually 
been  made  and  received.  We  have  frequently  held 
that  upon  appeal  from  a  judgment  in  a  particular  case 
this  court  can  only  consider  errors  complained  of  by 
the  appellant,  and,  in  the  absence  of  a  cross-appeal, 
cannot  examine  the  record  for  the  purpose  of  deter- 
mining alleged  errors  or  rulings  of  which  the  respon- 


TACOMA  V.  TACOMA  LIGHT  &  WATER  00.         293 
Jan.  1897.]  Opinion  of  the  Court— Gordon,  J. 

dent  complains.  Olenn  v.  Hill,  11  Wash.  542  (40  Pac. 
141);  Langert  v.  David,  14  Wash.  389  (44  Pac.  875); 
PepperaU  v.  City  Park  Transit  Co.,  15  Wash.  176  ( 45 
Pac.  743). 

A  great  many  errors  have  been  assigned  in  the  brief 
of  counsel  for  the  appellant,  but  the  conclusion  which 
we  have  reached  regarding  two  of  them  renders  it  un- 
important that  the  others  complained  of  should  be 
considered.  At  the  conclusion  of  the  evidence  on  the 
trial  below,  the  appellant  moved  for  a  non-suit  upon 
the  ground  that  the  plaintiff  had  failed  to  prove  a  suf- 
ficient cause  for  the  jury.  It  also  moved  for  a  new 
trial,  which  motion  was  based  upon  various  grounds, 
and^  among  others,  "  insufficiency  of  the  evidence  to 
justify  the  verdict."  The  ruling  of  the  lower  court 
denying  the  motion  for  non-suit,  and  the  subsequent 
overruling  of  the  motion  for  a  new  trial,  present  a 
single  question. 

Before  proceeding  to  a  discussion  of  the  evidence, 
we  may  here  observe  that  a  municipal  corporation  has 
a  right  to  rely  on  the  good  faith  and  loyalty  of  its 
officers;  tUat  such  officers  owe  to  their  municipalities 
the  utmost  degree  of  good  faith,  and  that  it  is  their 
duty  at  all  times  to  use  their  best  judgment  in  protect- 
ing the  interests  of  the  municipalities  whose  officers 
they  are,  and  a  person  dealing  with  such  officers  is 
conclusively  presumed  to  know  the  extent  of  the  power 
and  authority  which  the  law  has  conferred  upon  the 
officer  with  whom  he  deals,  and  is  also  presumed  to 
know  that  the  law  exacts  and  requires  of  such  officer 
the  utmost  good  faith  and  loyalty  to  such  municipality. 
But,  subject  to  the  limitation  above  noticed,  the  rule 
applicable  to  the  contracts  of  municipal  corporations 
is,  we  think,  the  same  as  that  applicable  to  the  con- 
tracts of  individuals;  in  other  words,  where  the  con- 
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tract  entered  into  is  within  the  scope  and  extent  of 
the  power  and  authority  conferred  by  law  on  the 
officer,  and  no  question  of  power  or  authority  is  in- 
volved, the  rule  applicable  to  that  contract  is  the  rule 
that  is  common  to  all  contracts,  and  in  an  action  by  a 
municipal  corporation  founded  upon  fraud  there  can 
be  no  recovery  unless  the  evidence  to  substantiate  the 
fraud  charged  is,  under  the  general  rules  of  law  as  to  the 
sufficiency  of  evidence,  sufficient  to  support  a  verdict. 
The  rule  is  thus  stated  in  Argenti  v.  City  of  San  Fran-- 
Cisco,  16  Cal.  256: 

"  Contracts  of  corporations,  whether  public  or  pri- 
vate, stand  on  the  same  footing  with  the  contracts  of 
natural  persons,  and  depend  on  the  same  circum- 
stances for  their  validity  and  effect.'' 

And  in  Baird  v.  Mayor  of  New  York,  96  N.  Y.  593,  it 
is  said: 

"  No  different  rule  prevails  in  respect  to  the  con- 
tracts of  corporations  than  that  applicable  to  the  con- 
tracts of  private  individuals,  and  we  must  determine 
the  rights  involved  in  this  action  by  the  light  of  the 
same  principles  which  experience  has  shown  to  be 
salutary  in  other  cases." 

The  cases  of  People  v.  Fields,  58  N.  Y.  491,  and  Hume 
V.  United  States,  132  U.  S.  406  ( 10  Sup.  Ct.  134),  cited 
and  most  strongly  relied  upon  by  respondent's  coun- 
sel,  are  not  in  conflict  with  the  rule  above  stated.  In 
the  first  of  these  cases  the  act  of  the  comptroller  of  the 
city  of  New  York  which  was  pleaded  as  a  payment,  etc., 
was  held  by  the  court  to  be  an  act  beyond  the  power  of 
that  officer.     The  court  say: 

"  The  payment  was  made  and  received  without  any 
lawful  power  in  the  comptroller  to  make  it.  The  de- 
fendant is  chargeable  with  knowledge  of  this.  It  was 
a  payment  by  an  agent,  who  had  no  authority,  as  such, 
to  make  it." 
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In  Hvme  v.  United  States,  supra,  the  court  was  deal- 
ing with  a  contract  which  it  decided  that  nu  man  in 
his  senses,  not  under  delusion,  would  make,  on  the 
one  hand,  and  which  no  fair  and  honest  man  would 
accept  on  the  other;  and  the  principles  governing  that 
case  and  those  involved  in  the  case  at  bar  are  not  anal- 
ogous. Nor  was  there  anything  decided  in  Tacoma 
Light  &  Water  Co.  v.  Tacoma,  13  Wash.  115  (42  Pac. 
533),  which  militates  against  the  view  herein  ex- 
pressed. The  language  made  use  of  in  that  case,  and 
which  is  cited  by  counsel,  viz., 

''  The  appellant  knew  that  it  was  dealing  with  a  mu- 
nicipal corporation,  and  was  bound  to  know  that  a 
different  rule  obtains  in  such  cases  from  that  which 
would  obtain  were  it  between  individuals,  and  to  know 
that  the  city  officers  and  council  could  only  make  the 
purchase  as  authorized  by  the  electors  of  the  city,  and 
that  they  could  not  bind  the  city  by  agreeing  to  take 
any  less  property,  or  any  other  property,  than  that 
which  was  embraced  within  the  terms  of  the  ordin- 
ance as  submitted  and  passed  upon,'' 

relates  to  the  power  of  the  officers  to  hind  the  city  beyond 
the  general  scope  of  their  authority,  and  was  not  in- 
tended to,  and  does  not,  decide  that  "a  different  rule 
obtains  "  in  the  case  of  an  authorized  contract  made  by 
the  officers  of  the  city  and  a  contract  made  by  an  in- 
dividual. Of  course,  if  one  who  deals  with  such  an 
officer  colludes  with  him  and  thereby  procures  him  to 
violate  his  duty,  such  action  becomes  a  fraud  upon 
the  corporation,  but,  on  the  other  hand,  persons  who 
deal  with  such  public  corporations  through  the  proper 
officers  and  who  observe  good  faith  and  make  use  of 
no  unlawful  means  or  corrupt  practices,  are  not  ac- 
countable for  a  failure  or  neglect  of  such  officers  to 
discharge  their  duties  to  the  corporations  whom  they 
serve,  but  in  such  case,  the  city  or  other  municipal 
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corporation  must  look  to  its  own  officers,  and  not  to 
the  parties  so  dealing  with  them.  In  this  case  the 
appellant  had  a  right  to  fix  its  own  price  upon  its 
property  and  was  not  obliged  to  sell  it  for  less  than 
the  price  it  saw  fit  to  place  upon  it.  A  representa- 
tion, to  be  actionable,  must  be  made  with  the  inten- 
tion that  it  should  be  acted  upon  by  the  party  to 
whom  it  is  made,  and  it  must  be  made  under  such  cir- 
cumstances as  would  justify  a  reasonably  prudent 
man  in  relying  upon  it,  and,  generally  speaking, 
where  the  means  of  knowledge  is  at  hand  and  accessi- 
ble, if  the  purchaser  does  not  avail  himself  of  these 
means,  he  cannot  be  heard  to  complain  in  a  court  of 
law  that  he  was  deceived  by  the  seller's  misrepresen- 
tations, or,*  as  was  said  in  Washington  Central  Imp.  Co. 
V.  Newlands,  11  Wash.  214  (39  Pac.  367)  : 

''  Parties  must  exercise  ordinary  business  sense,  and 
the  faculties  which  are  given  to  them  for  the  purpose 
of  transacting  business;  and  that  they  cannot  call 
upon  the  law  to  stand  in  loco  parentis  to  them  in  the 
ordinary  transactions  of  business  and  their  ordinary 
dealings  with  their  fellow  men.  ...  If  people 
having  eyes  refuse  to  open  them  and  look,  and  hav- 
ing  understanding  refuse  to  exercise  it,  they  must  not 
complain,  when  they  accept  and  act  upon  the  repre- 
sentations of  other  people,  if  their  venture  does  not 
prove  successful.  Written  contracts  would  become 
too  unstable  if  courts  were  to  annul  them  on  repre- 
sentations of  this  kind." 

So  far  as  the  facts  in  this  case  are  concerned  there 
is  little  dispute  and  few  contradictions. 

In  disposing  of  the  objection  that  the  verdict  and 
judgment  are  against  the  evidence,  we  recognize  the  rule 
to  be  that  if  the  verdict  has  any  substantial  evidence 
in  its  support,  it  ought  not  to  be  set  aside  for  the 
reason  merely  that  in  the  opinion  of  the  appellate 
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court  there  was  a  greater  amount  of  evidence  on  the 
other  side.  Dillon  v.  FoUom,  5  Wash.  439  (32  Pac. 
216). 

''  But  we  do  not  understand  the  law  to  be  that  a 
verdict  should  be  set  aside  only  in  those  cases  where 
there  is  no  testimony  whatever  to  sustain  it.  .  .  . 
If,  on  due  consideration  of  the  evidence,  it  appears 
that  the  verdict  is  not  supported  hy  any  substantial 
proofs,  it  ought  to  be  promptly  and  unhesitatingly 
set  aside,  and  a  new  trial  ordered."  Pederson  v.  Seat- 
tle, etc.,  Street  Ry.  Co.,  6  Wash.  206  (33  Pac.  351); 
Ouley  V.  Northwestern  Coal,  etc.,  Co.,  7  Wash.  491  (35 
Pac.  372);  Comegys  v.  American  Lumber  Co.,  8  Wash. 
661  (36  Pac.  1087);  Furth  v.  Snell,  6  Wash.  542  (33 
Pac.  830). 

Where  an  issue  of  fraud  is  involved  in  any  case, 
direct  and  positive  proof  is  not  required  to  sustain  it, 
but  circumstances  from  which  the  inference  of  fraud 
is  natural  and  irresistible  need  only  be  shown.  Millar 
&  Co.  V.  Floss,  11  Wash.  237  (39  Pac.  956).  But, 
while  the  issue  of  fraud  may  be  sustained  by  circum- 
stantial as  well  as  b}'^  direct  and  positive  proof,  it 
cannot  be  established  by  strained  inferences,  or  rest 
upon  conjecture  merely. 

"  Fraud  will  not  be  presumed,  and  must  be  estab- 
lished by  proof  either  direct  or  circumstantial.  If  by 
the  latter,  the  circumstances  relied  upon  must  be  such 
as  to  reasonably  consist  only  with  the  intent  to  de- 
fraud, and  to  be  in  some  degree  inconsistent  with  an 
honest  intent."  Roberts  v.  Washington  National  Bank, 
11  Wash.  559  (40  Pac.  225). 

The  court  of  appeals  of  New  York  in  Baird  v.  Mayor 
of  New  York,  96  N.  Y.  593,  say  : 

*'  In  the  case  of  Kingsley  v.  City  of  Brooklyn  (78  N, 
Y.  215),  it  was  said  by  Judge  Miller  :  '  Allegations 
of  fraud  against  public  officials,  without  proof  of  facts 
establishing  their  guilt,  are  of  but  little  avail  in  avoid- 
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ing  a  contract  in  a  court  of  law.  To  set  aside  a  con- 
tract on  any  such  ground,  and  to  justify  a  court  in 
holding,  as  matter  of  law,  that  it  is  void,  the  proof 
should  be  explicit,  clear  and  conclusive.'  It  was  said 
by  Judge  Finch,  in  the  case  of  Schultz  v.  Hoagland  et 
al.  (85  N.  Y.  467) :'  ...  It  is  seldom,  however, 
that  it  can  be  directly  proved,  and  usually  is  de- 
ducted from  other  facts  which  naturally  and  logically 
indicate  its  existence.  Such  facts,  nevertheless,  must 
be  of  a  character  to  warrant  the  inference.  It  is  not 
enough  that  they  are  ambiguous  and  just  as  consistent 
with  innocence  as  with  guilt.  That  would  substitute 
suspicion  as  the  equivalent  of  proof.' " 

As  already  noticed,  the  court  restricted  the  consid- 
eration of  the  jury  to  four  questions  of  alleged  mis- 
representation, namely,  the  quantity  of  water  actually 
flowing  from  Thomas  and  Patterson  springs,  the 
quantity  of  pipe  then  laid,  the  quantity  of  land  at 
station  A,  and  the  value  of  the  property  sold.  As  to 
the  first  of  these,  it  is  the  contention  of  the  city  that 
for  the  purpose  of  inducing  the  plaintiff  to  purchase 
the  property  at  the  price  named,  the  appellant,  by  its 
oflBcers,  servants  and  employees  falsely  and  fraudu- 
lently represented  to  the  plaintiff  (city),  its  agents 
and  officers,  that  the  permanent  daily  flow  of  water 
from  Thomas  and  Patterson  springs  was  not  less  than 
10,000,000  gallons.  These  springs  were  one  of  the 
sources  of  supply  on  the  line  of  projected  exten- 
sion of  the  water  system,  and  it  was  expected  by  the 
city  that  by  reason  of  their  location  the  water  from 
these  springs  would  be  suflScient  to  supply  by  gravity 
the  upper  or  higher  service  of  the  city — being  the 
most  elevated  portions  of  the  city. 

As  to  the  second  question  submitted,  it  is  the  con- 
tention of  the  city  that  the  appellant  represented  to 
its  officers  and  engineers  that  the  city  was  to  receive 
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66.14  miles  of  pipe  in  the  distributing  system,  whereas 
in  truth  and  in  fact,  the  city  only  received  53i  miles, 
making  a  loss  of  12i  miles  of  pipe  laid. 

As  to  the  third  question  submitted,  it  is  the  conten- 
tion of  the  city  that  the  quantity  of  land  at  station 
"A"  was  represented  to  the  officers  of  the  city  as  con- 
taining 8.16  acres,  whereas,  in  truth  and  in  fact,  the 
quantity  of  land  actually  received  was  .816  of  an  acre. 

The  remaining  question  relates  to  representations 
concerning  the  value  of  the  property,  and  can  be  more 
appropriately  considered  in  connection  with  the  charge 
of  bribery  and  corruption  of  the  president  of  the  city 
council.  The  record  discloses  that  as  early  as  the  year 
1891  the  question  of  the  advisability  of  the  city's  own- 
ing  its  own  water  plant  was  a  subject  of  discussion, 
both  through  the  columns  of  the  daily  press  of  the 
city  and  otherwise.  The  sentiment  apparently  gained 
favor  with  the  people,  so  much  so  that  at  the  spring 
election  in  the  city  for  the  year  1892  (at  which  time 
Harris  A.  Corell  was  elected  to  the  council),  it  was  in- 
corporated in  the  platform  of  the  political  party  and 
made  an  issue  during  the  campaign.  Mr.  Corell  be- 
came president  of  the  council  and  was  the  officer  and 
agent  of  the  city,  whom,  it  is  alleged,  was  bribed  and 
corrupted  in  office  by  the  appellant.  Prior  to  the  time 
of  such  election,  a  committee  of  citizens  had  been  ap- 
pointed under  the  preceding  city  administration  for  the 
purpose  of  examining  and  reporting  to  the  council 
upon  the  practicability  and  feasibility  of  the  city's 
constructing  and  operating  an  independent  system, 
and  a  great  deal  of  time  and  some  considerable  money 
had  been  expended  in  that  connection.  Some  time 
during  the  spring  or  summer  of  1892  the  council  of 
the  city  entered  into  negotiations  with  the  appellant 
concerning  the  purchase  of  the  plant  in  question. 
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After  receiving  from  it  a  schedule  or  list  of  its  prop- 
erty purporting  to  show  the  character,  condition  and 
extent  of  its  plant,  the  council  authorized  its  fire  and 
water  committee  (to  whom  it  had  entrusted  the  detail 
involved  in  the  transaction)  to  employ  a  competent 
hydraulic  engineer  for  the  purpose  of  making  an  ex- 
amination of  the  water  plant  and  system  then  owned 
by  the  appellant  and  to  report  the  result  of  such  ex- 
amination to  the  council,  also  to  report  as  to  the  ad- 
visability of  the  city's  purchasing  said  waterworks, 
or  of  constructing  an  independent  system  to  be  owned 
and  operated  by  the  city.  In  accordance  with  the  au- 
thority  conferred  by  the  council,  Rudolph  Hering  was 
employed  as  such  engineer.  In  this  connection  it 
may  be  said  that  Mr.  Hering  is  conceded  by  counsel 
to  be  an  expert  hydraulic  engineer,  who  stands  at  the 
head  of  his  profession  in  the  United  States,  and  there 
is  nothing  in  the  record  tending  to  throw  discredit  or 
suspicion  upon  his  work,  or  the  manner  in  which  he 
discharged  his  duties.  Mr.  Hering  arrived  in  Tacoma 
early  in  September,  1892,  and  proceeded  at  once  to 
an  examination  of  the  appellant's  plant  and  water 
works,  and  otherwise  to  discharge  the  service  for 
which  he  had  been  employed.  Having  completed 
such  examination  he  reported  to  the  mayor  and  coun- 
cil of  the  city  on  the  22d  of  October,  1892.  Five  hun- 
dred copies  of  this  report  were  ordered  and  directed 
to  be  printed  by  the  council.  The  report  comprises 
about  forty  printed  pages,  and  treats  exhaustively  of 
the  entire  subject,  including  the  condition,  character, 
extent  and  value  of  the  system  of  water  works  then 
owned  and  operated  by  the  appellant  company.  In 
said  report  he  estimates  the  daily  capacity  of  the  dif- 
ferent springs  and  other  sources  of  supply.  His  esti- 
mate of  the  daily  capacity  of  Thomas  spring  is  placed 
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at  5,000,000  gallons.  He  states  that  this  estimate  is 
based  on  ''  careful  gauging,  and  in  part  upon  an  esti- 
mate made  by  Mr.  George  H.  Sellers,  chief  engineer 
of  the  light  and  water  company,  and  substantially  veri- 
fied by  me  dv/ring  the  low  flow  of  the  present  year"  Of 
Patterson  spring  the  report  says:  "From  a  careful 
study  I  have  concluded  that  it  will  be  safe  to  estimate 
upon  a  yield  of  5,000,000  gallons  from  the  Patterson 
spring,"  etc.  The  deposition  of  Mr.  Hering  was  taken 
and  this  report  was  made  a  part  of  his  deposition.  In 
this  connection,  we  should  say  that  Thomas  and  Pat- 
terson springs  were  not  at  that  time  a  part  of  the  sys- 
tem as  then  in  operation,  but  were  available  sources 
of  supply  along  the  line  of  a  projected  extension.  In 
answer  to  a  question  propounded  by  respondent's 
counsel,  Mr.  Hering  stated  that  he  "  made  a  personal 
examination  of  the  plant  so  far  as  it  was  exposed  to 
view  on  the  surface;"  that  he  "did  not  rely  upon  any 
statements  made  "  to  him  by  any  officers  or  agents  of 
the  appellant  company  where  he  ''  had  means  of  veri- 
fying them,"  but  did  rely  to  some  extent  on  statements 
made  to  him  by  Hosmer,  Hill  and  Sellers  (officers  of 
the  appellant  company),  "  in  making  up  estimates  of 
actual  disbursements  for  the  cost  of  different  parts  of 
the  work,  where  they  were  under  ground  or  not  accessi- 
ble."  Being  asked  whether,  in  making  his  examina- 
tion, he  was  influenced  by  any  representations  of  the 
appellant,  or  caused  thereby  to  exercise  a  greater  or 
less  degree  of  care  than  he  otherwise  would  have  done, 
he  answered,  "  I  was  not  influenced  by  any  such  rep- 
resentations to  modify  my  conclusions  which  the  ob- 
served fact  and  the  investigation  of  the  engineering 
features  indicated  to  me.  They  did  not  cause  me  to  ex- 
ercise either  a  greater  or  a  less  degree  of  care  than  I 
would  have  otherwise  given  the  subject,"  and  again. 
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"  I  did  make  such  examinations  as  I  believed  were  en- 
tirely sufScient  and  safe  for  the  purpose  of  the  advice 
I  was  employed  to  give."  His  attention  being  directed 
to  the  shortage  claimed  in  the  flow  of  these  springs,  he 
says,  **  I  know  of  no  reason  at  this  time  why  I  should 
change  my  recommendations  made  in  my  report.  The 
assertion  that  Patterson  springs,  after  gauging  by  the 
city  officers,  have  not  yielded  the  amount  stated  in  my 
report  .  .  .  would  not  change  my  general  recom- 
mendation. .  .  .  Having  myself  actually  observed 
ap|)roximately  the  quantities  of  flow  as  stated  in  my 
report  and  being  aware  that  this  flow  represented  prac- 
tically a  minimum,  owing  to  the  end  of  the  just  passed 
dry  season,  I  should  now  suppose  that  much  of  the 
water  then  apparent  had  been  lost  by  digging  up  the 
ground  and  breaking  the  impervious  strata,  which 
operation  I  saw  in  part  going  on  at  the  time  of  my 
visit  .  .  ."  And  again  he  says,  "  The  character  of 
Thomas  and  Patterson  springs  required  for  their  util- 
ization the  direction  and  supervision  of  intelligent  and 
experienced  engineers.  The  water  issued  at  the  foot 
of  a  bluff  in  a  formation  consisting  mainly  of  gravel, 
sand,  or  glacial  drift;  this  material  being  quite  por- 
ous and  allowing  water  to  percolate  through  it,  such 
springs  must  be  handled  with  great  care  to  prevent  a 
loss  into  the  lower  and  porous  strata." 

We  think  that  enough  is  here  shown  to  defeat  a  re- 
covery by  the  city  upon  the  ground  of  misrepresenta- 
tion in  reference  to  the  quantity  of  water  flowing  from 
these  springs.  The  proof  shows  that  instead  of  the 
officers  of  the  city  relying  upon  representations  made 
by  the  appellant  as  to  the  quantity  of  water  flowing 
from  these  springs,  it  employed  an  agent  of  its  own 
for  the  purpose  of  determining  that  and  other  ques- 
tions connected  with  the  purchase.   The  agent  of  their 
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own  selection  was  competent  for  that  purpose;  he  was 
brought  to  the  city  of  Tacoma  for  the  express  purpose 
of  experting  the  proposition  and  ascertaining  the  facts 
in  regard  thereto.  Having  ascertained  them,  he  made 
his  report  to  the  council.  He  shows  in  his  report, 
and  in  his  deposition,  upon  what  his  estimates  were 
based.  This  proof  was  all  a  part  of  plaintiff's  case, 
and  there  is  no  reason  suggested  why  it  should  not  be 
considered  binding  upon  the  city.  Instead  of  tend- 
ing to  prove  the  case  which  plaintiff  has  stated  in  its 
pleading,  it  absolutely  disproves  it. 

Among  the  witnesses  called  by  the  respondent  in 
the  trial  below  were  various  members  of  the  council 
who  took  p^rt  in  the  proceedings  which  terminated 
in  the  passage  of  an  ordinance  on  March  4, 1893,  sub- 
mitting the  proposition  of  purchasing  the  plant  in 
question  at  the  price  of  $1,750,000  to  the  voters  of  the 
city.  Without  undertaking  to  give  in  detail  their  tes- 
timony upon  this  question,  we  are  warranted  in  saying 
that  it  shows  that  they  had  read  and  carefully  consid- 
ered the  report  of  their  engineer  and,  in  exercising 
their  judgment  and  voting  upon  the  different  propo- 
sitions  coming  before  the  council  involving  the  pur- 
chase of  the  plant,  they  did  so  with  full  knowledge  of 
what  was  contained  in  this  report.  Not  only  the 
allegation  that  plaintiff  relied  upon  the  representations 
of  the  defendant  as  to  the  quantity  of  water  flowing 
from  these  springs  is  disproved  by  plaintiff's  own 
evidence,  but  the  same  evidence  disproves  another 
theory  of  plaintiff's  case,  namely,  that  it  (the  city) 
was  induced  to  forego  an  examination  as  to  the  char- 
acter, condition,  extent  and  value  of  the  system  by 
reason  of  defendant's  corrupting  and  bribing  the 
president  of  the  city  council,  instead  of  the  record 
showing  that  the  oflScers  of  the  city  were  employed  or 
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induced  to  forego  making  an  examination  of  the  prop- 
erty involved  in  the  purchase  by  reason  of  defendant's 
having  corrupted  and  bribed  them»  it  shows  that  they 
selected  a  competent,  expert  engineer  who  made  such 
examination  and  full  report,  and  this  report  was 
actually  acted  upon. 

Considering  next  the  second  question  submitted, 
namely,  as  to  the  quantity  of  iron  pipe  then  laid,  the 
record  shows  that  Mr.  Bering's  report  includes  a 
table  of  lengths  of  pipe  in  the  distributing  system 
amounting  in  all  to  66.14  miles,  and  it  is  contended 
that  the  proof  shows  that  only  53i  miles  of  pipe  were 
received.  The  table  so  referred  to  shows  the  follow- 
ing: 

"Miles  of  pipe  laid — 

To  Jan.  1,  1891 37.2 

During  the  year  1891 3.5 

To  be  laid  in  1892 25.4 

Total  miles 66.1.'' 

The  proof  further  shows  that  the  table  accompany- 
ing this  report  was  furnished  to  Mr.  Hering  by  the 
officers  of  the  company  and  it  may  be  conceded  that 
he  placed  reliance  upon  it  in  so  far,  at  least,  as  it 
purported  to  contain  a  statement  of  the  pipe  actually 
laid,  inasmuch  as  to  that  extent  it  could  nut  well  be 
verified,  and  as  shown  by  his  deposition  he  placed  re- 
liance upon  the  estimates  made  by  the  appellant,  where 
the  works  were  underground  and  not  accessible.  But 
the  proof  in  this  case  fails  to  disclose  that  the  state- 
ment contained  in  the  table  as  to  the  amount  of  pipe 
then  actually  laid  was  false.  What  the  proof  does 
show,  however,  is  that  instead  of  the  company  laying 
25.4  miles  during  the  year  1892  as  it  had  estimated 
in  the  table  above  referred  to,  that  it  would  do,  it  in 
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fact  laid  only  about  12i  miles  up  to  the  time  of  the 
delivery  of  the  plant  to  the  city,  but  this,  we  think, 
was  not  an  actionable  representation.  It  did  not  re- 
late to  a  past  transaction  nor  was  it  the  statement  of  an 
existing  fact.  It  was  a  mere  estimate  of  what  they 
would  do  in  the  future,  and  fraud  cannot  be  predicated 
upon  it.  Perkins  v.  Lougee^  6  Neb.  222;  Gage  v.  Lewis y 
68  111.  604;  Gordon  v.  Butler,  105  U.  S.  553;  Sawyer  v. 
Prickett,  19  Wall.  146. 

In  this  connection  we  may  say  that  it  sufficiently  and 
satisfactorily  appears,  and  indeed  is  conceded  by 
counsel  for  the  respondent,  that  the  water  pipe  in- 
volved in  the  controversy  between  these  parties,  re- 
ported in  13  Wash.  115,  was  the  pipe  embraced  within 
the  estimate  contained  in  the  table  already  referred  to, 
and  hence  it  appears  that  the  city  has  actually  re- 
ceived not  only  all  that  the  appellant  represented  to 
have  been  theretofore  laid,  but  all  that  it  estimated  it 
would  thereafter  lay  during  the  year  1892.  However, 
as  already  observed,  a  statement  or  representation  of 
the  defendant  as  to  what  it  would  add  to  its  system  at 
some  future  time  would  not  constitute  an  actionable 
representation.  Evidently  the  lower  court  took  this 
view  of  it  when  it  restricted  the  jury's  consideration 
to  the  quantity  of  pipe  ''then  laid,''  and  we  ought  not 
to  extend  this  discussion  to  a  consideration  of  issues 
which  were  withdrawn  from  the  jury.  As  against  the 
respondent,  at  least,  the  rulings  thereon  constitute  for 
the  purpose  of  this  appeal  the  law  of  the  case. 

We  come  next  to  consider  the  third  question  sub- 
mitted, namely,  as  to  the  quantity  of  land  at  station 
"A."  The  proof  in  this  connection  shows  that  in  the 
schedule  or  list  of  the  property  connected  with  this 
plant  which  the  appellant  furnished  to  the  city,  it  was 
represented  that  there  were  8.16  acres  of  land  as  a  part 

20—16  WASH. 
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of  the  plant,  being  a  site  for  a  pumping  station  "A" 
whereas  in  fact  that  land  contained  only  .816  of  an 
acre.  The  exact  description  contained  in  the  schedule 
is  as  follows: 

"Site  for  pumping  station  'A:'  In  s.  w.  quarter  of 
n.  w.  quarter  of  sec.  9,  tp.  20,  N.  R.  3  £.,  8.16  acres." 

Some  of  the  councilmen  examined  in  behalf  of  re- 
spondent testified  that  they  acted  upon  the  belief  that  the 
tract  contained  8.16  acres,  and  they  estimated  that  the 
value  of  the  land,  supposing  it  to  contain  that  much, 
would  have  been  $39,000.  The  contention  of  the 
appellant  is  that  it  never  intended  to  represent  that 
it  owned  8.16  acres,  but  that  the  description  in  the 
schedule  was  due  to  a  clerical  error  in  inserting  the 
decimal  point  after,  instead  of  before,  the  figure  8, 
making  it  read  8.16  acres  instead  of  .816  acres.  We 
are  unable  to  discover  any  proof  which  tends  in  any 
degree  to  show  any  fraudulent  intention  on  the  part 
of  the*  appellant  in  this  connection.  Not  only  do  we 
think  the  proof  wholly  fails  to  show  any  intention  to 
represent  that  it  was  the  owner  of  8.16  acres  at  the 
point  designated  as  station  "A,"  but  we  also  think 
that  the  respondent  was  not  misled  by  the  description 
actually  appearing  in  the  schedule.  This  was  one  of  the 
subjects  embraced  within  the  report  of  Mr.  Hering. 
In  that  report  the  land  is  correctly  stated  at  .816  acres. 
Not  only  that,  but  it  further  appears  that  the  subject 
was  actually  discussed  before  the  council  prior  to  its 
acceptance  of  the  deed  from  appellant  to  the  property 
in  question,  and  certain  concessions  were  asked  and 
obtained  from  the  appellant  by  the  respondent  in  lieu 
thereof.  This  of  itself  would,  we  think,  constitute  a 
full  and  complete  defense  to  a  recovery  upon  the 
ground  of  shortage  in  the  amount  of  land  received. 
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did  the  evidence  tend  to  show  that  the  city  had  there- 
tofore been  misled  by  the  statement  in  the  schedule, 
for  notwithstanding  that  this  adjustment  was  reached 
after  the  vote  had  been  taken  by  the  electors  of  the 
city,  we  think  it  related  to  the  matter  of  detail  within 
the  power  of  the  council  to  adjust,  and  was  not  such 
a  substantial  part  of  the  transaction  as  necessitated  a 
re-submission  to  the  voters.  In  either  view,  there 
was  nothing  in  the  evidence  bearing  upon  this  branch 
of  the  case  which  should  have  been  submitted  to  the 
jury. 

The  question  remaining  to  be  considered  is  whether 
there  was  evidence  sufficient  to  authorize  the  finding 
by  the  jury  that  the  appellant  colluded  with  Mr. 
Corell,  the  president  of  the  council,  or  bribed  or  cor- 
rupted him.  Mr.  Corell  was  elected  to  the  council  in 
the  spring  of  1892,  and  became  a  member  of  that 
body  on  April  18  of  that  year.  His  term  expired  one 
year  thereafter.  The  ordinance  submitting  the  propo- 
sition of  purchase  to  the  voters  of  the  city  passed  the 
council  first  on  February  28,  1893.  Later  it  was  re- 
called, amended  and  repassed  on  March  4, 1893.  The 
election  held  in  pursuance  thereof  was  on  April  11, 
1893,  but  the  purchase  was  not  consummated  by  deed 
or  delivery  of  the  property  or  payment  of  the  con- 
sideration until  some  time  in  July  following.  Mr. 
Corell  was  elected  to  the  council  pledged  to  the  propo- 
sition that  the  city  should  own  and  control  its  own 
water  and  light  plant.  As  president  of  the  council  it 
devolved  upon  him  to  appoint  the  various  committees 
of  that  body,  and  among  others  the  fire  and  water  com- 
mittee, but  it  is  not  pretended  that,  in  appointing  that 
committee  he  was  influenced  by  improper  motives; 
indeed,  it  is  not  pretended  that  he  was  brought  under 
the  influence  of  the  defendant  until  about  January, 


308         TACOMA  V.  TACOMA  LIGHT  &  WATER  00. 

Opinion  of  the  Court — Gordon,  J.  [16  Wash. 

1893,  subsequent  to  which  time  there  remained  of  his 
official  term  some  three  months  only.  As  already  ob- 
served, Mr.  Hering  had  long  prior  thereto  examined 
the  property  and  made  his  report.  In  December, 
1892,  the  fire  and  water  committee  rendered  its  re- 
port to  the  concil,  which  report  among  other  things 
states  : 

"The  committee  has  made  long  and  careful  in- 
vestigations of  the  subjects  referred  to  it,  and  hereto- 
fore has  made  reports  as  to  the  sources  of  water 
supply,  etc.,  and  it  has  conducted  all  of  the  prelimi- 
nary investigations  that  the  committee  was  authorized 
to  make;  and  has  received  from  the  Tacoma  Light 
and  Water  Company  its  ultimate  oflFer  to  sell  to  the  city 
of  Tacoma  its  entire  electric  light  plant,  its  entire 
water  plant  and  sources  of  supply  .as  per  schedule 
hereto  attached;  which  ultimate  offer  is  the  gross  sum 
of  $1,850,000;  and 

"Whereas,  The  option  is  one  upon  which  this  com- 
mittee must  decide  on  or  before  the  31st  of  December, 
1892  (this  being  the  ultimatum  given  by  the  Tacoma 
Light  and  Water  Company),  as  to  whether  or  not  the 
said  ultimate  offer  will  be  accepted  by  the  city  of  Ta- 
coma; and 

"Whereas,  This  committee  is  not  justified  in  re- 
jecting such  ultimatum  without  first  submitting  it  to 
the  entire  council;  and 

"  Whereas,  Your  committee  regard  the  price  named 
as  considerably  above  what  the  committee  would  de- 
sire it  to  be,  to  wit :  About  $350,000  above  what  the 
committee  think  it  should  be,  still,  in  view  of  all  the 
circumstances,  your  committee  consider  that  it  would 
be  for  the  best  interests  of  the  city  to  own  its  own 
water  and  light  plants;  therefore, 

"  Your  committee  on  fire  and  water  would  recom- 
mend to  the  city  council  that  the  ultimate  offer  of  the 
Tacoma  Light  and  Water  Company,  of  $1,850,000,  be 
considered  by  the  city  council,  and  if  accepted,  be 
submitted  to  the  people  of  the  city  at  the  earliest 
practicable  moment  for  their  decision." 
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This  report  is  signed  by  the  entire  committee  on 
fire  and  water,  consisting  of  five  members. 

It  appears  from  the  evidence  that  there  was  a  sub- 
committee of  the  fire  and  water  committee  (which 
sub-committee  was  composed  of  councilmen  Snyder 
and  Steinbach),  to  which  committee  was  entrusted 
the  duty  of  reporting  upon  the  value  of  the  different 
properties  embraced  within  the  plant.  This  sub-com- 
mittee was  not  appointed  by  Corell.  In  its  report 
this  sub-committee  found  the  total  value  to  be  $1, 
523,638.05.  In  his  testimony,  councilman  Snyder  says 
that  they  took  the  list  of  the  property  as  furnished 
by  the  appellant,  and  "valued  each  piece  separately 
as  well  as  we  could,  as  we  were  situated  away  from 
the  property.  We  formed  an  opinion  of  what  we 
knew  of  the  land  itself."     He  also  testified  : 

'*  Mr.  Steinbach  had  been  in  the  real  estate  busi- 
ness, and  I  thought  I  knew  something  of  the  value  of 
land,  and  I  suppose  that  is  why  we  got  put  onto  t^Lis 
committee." 

He  further  says,  "  We  cooked  the  report,"  that  is, 
made  the  value  of  the  property  appear  as  large  as 
possible,  but  he  explained  that  he  was  desirous  of 
making  the  value  so  appear  in  view  of  the  strong 
sentiment  prevailing  in  favor  of  the  purchase  of  the 
property  and  his  belief  that  the  appellant  could  not 
be  induced  to  sell  for  the  actual  value.  He  expressly 
denied,  and  it  is  not  seriously  contended  by  respon- 
dent's counsel,  that  he  was  unduly  influenced  or  cor- 
rupted or  bribed  in  any  manner  by  the  appellant, 
and  there  is  not  a  particle  of  proof  in  the  record  tend- 
ing in  any  wise  to  show  that  he  was  acting  in  collu- 
sion with  the  appellant  or  any  of  its  oflBcers.  On 
January  10,  1893,  Mayor  Huson  and  Mr.  Corell,  as  ad- 
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yisory  committee,  made  a  report  to  the  council,  from 
which  we  quote  : 

"While  the  price  of  the  Light  and  Water  Company's 
plant,  namely,  $1,850,000  is  $350,000  above  what  the 
water  committee  has  appraised  it  at,  we  as  advisors  of 
the  water  committee  believe  it  is  the  best  proposition 
for  many  reasons,  several  of  which  are  submitted 
herewith." 

The  report  then  goes  on  to  show  the  advantages  of 
of  the  city  purchasing  the  plant  rather  than  con- 
structing an  independent  system,  which,  from  reports 
of  previous  committees,  would  cost  as  great  or  a  greater 
sum  than  that  required  to  purchase  the  plant  in  ques- 
tion, and  leave  the  city  to  compete  with  a  rival  plant, 
etc.,  etc.  The  report  further  states  that  the  offer  of 
$1,850,000  is  $350,000  more  than  they  believe  to  be 
its  actual  value.  Thereafter  and  prior  to  the  final 
passage  of  the  ordinance  submitting  the  question  to 
thQ  voters  of  the  city,  various  resolutions  were  offered 
in  the  city  council  to  the  effect  that  the  council  would 
not  submit  any  proposition  to  the  voters  involving 
the  expenditure,  in  one  resolution,  of  a  million  and  a 
quarter  dollars,  in  another,  of  a  million  and  a  half, 
and  many  similar  propositions,  upon  all  of  which  Mr. 
Corell  voted  *'  No,"  and  such  action  on  his  part  is  re- 
ferred to  as  evidence  tending  to  show  that  he  was  act- 
ing in  disregard  of  his  duty  to  his  constituents,  and 
in  the  interest  of  the  appellant,  but  the  record  fur- 
nishes what  we  consider  a  full  and  sufficient  explana- 
tion of  these  votes.  Not  only  did  Mr.  Corell  oppose 
these  various  propositions,  but  a  large  majority  of  the 
council  also  opposed  them,  and  their  reasons  for  so 
doing  are  in  the  record,  and  constitute  a  part  of  plain- 
tiff's case.  The  explanation  as  furnished  by  them  is 
that  these  resolutions  were  put  forward  from  time  to 
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time  by  members  who  were  opposed  to  the  whole 
proposition;  that  they  were  not  made  in  good  faith, but 
for  the  purpose  of  delaying  and  defeating  the  propo- 
sition of  the  city  owning  and  controlling  its  own 
plant,  which  proposition  a  greater  number  of  the 
members  of  the  council  had  been  elected  to  support; 
that  they  felt  it  was  their  duty  to  their  constituents  to 
submit  the  proposition  to  the  people  during  their 
official  term;  that  they  further  considered  that  the  so- 
called  "ultimatum"  of  the  appellant  company  was  — 
as  it  professed  to  be  —  a  final  and  ultimate  offer  and 
proposition,  and  that  in  view  of  the  efforts  which  had 
been  made  from  time  to  time  by  the  council  to  secure 
a  reduction,  it  was  fruitless  to  submit  these  various 
counter-propositions  involved  in  the  resolutions  op- 
posed by  them.  In  the  light  of  all  the  correspondence 
and  of  the  entire  record,  we  think  the  explanation 
was  full,  complete  and  satisfactory,  and  that  their 
conduct  in  this  regard  does  not  justify  any  inference 
that  they  or  any  of  them  were  prompted  by  other 
than  honest  and  commendable  motives.  Their  acts 
throughout  the  entire  transaction,  in  so  far  as  the 
record  shows,  were  consistent  with  the  presumption  of 
honesty  with  which  the  law  surrounds  the  action  of 
all  men.  Subsequent  to  the  reports  already  referred 
to,  a  special  committee  was  appointed  by  Mr.  Corell 
as  president  of  the  council,  pursuant  to  the  resolution 
to  that  effect,  for  the  purpose  of  further  conferring 
with  the  appellant  with  a  view  to  securing  a  reduc- 
tion in  the  price  asked  for  the  plant.  For  this  com- 
mittee Mr.  Corell  named  certain  members  of  the 
council  who  had  been  most  active  in  opposing  the 
proposition  to  purchase  at  the  price  offered  by  the  ap- 
pellant. As  a  result  of  the  joint  efforts  of  this  last 
named  committee  and  others,  the  price  asked  by  ap- 
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pellant  was  reduced  from  $1,850,000  to  $1,800,00. 
Thereafter  a  further  resolution  passed  the  council  au- 
thorizing the  appointment  of  a  committee  of  three  to 
go  to  Philadelphia  and  confer  with  Mr.  C.  B.  Wright, 
the  principal  owner  of  the  plant,  with  a  view  to  secur- 
ing  a  still  lower  figure.  Upon  this  committee  Mr. 
Corell  appointed  the  mover  of  the  resolution,  Mr. 
Snyder,  also  Mr.  Berry,  chairman  of  the  fire  and 
water  committee,  and  upon  motion  of  Mr.  Snyder, 
Mr.  Corell  as  president  of  the  council  was  named  as 
one  of  the  committee.  Mr.  Berry  being  unable  to 
serve,  Corell  on  suggestion  of  the  council  appointed 
Mr.  Steinbach  in  his  stead.  The  record  of  the  city 
clerk,  which  was  put  in  evidence  by  the  respondent, 
shows  this  to  be  the  history  of  this  latter  committee, 
and  it  is  further  supported  by  the  testimony  of  Mr. 
Snyder,  and  other  witnesses  for  the  plaintiflf,  and  this 
evidence  is  not  overcome  by  the  testimony  of  other 
members  of  the  council  who  sought  to  make  it  appear 
that  Mr.  Corell  had  appointed  himself,  but  who,  when 
confronted  by  the  record  and  the  testimony  of  the 
other  witnesses,  would  not  contend  as  against  the 
record  that  their  memory  in  that  respect  correctly 
served  them.  In  the  first  place  we  think  that  plain- 
tiff should  not  have  been  permitted  to  contradict  the 
record  in  the  manner  attempted  by  it;  in  the  next 
place  we  think  it  was  concluded  by  the  testimony  of 
Snyder  and  others  who  testified  substantially  that  the 
record  was  correct.  These  witnesses  were  neither  hos- 
tile to  the  plaintiff  nor  is  their  good  faith  called  in 
question. 

There  was  also  proof  that  prior  to  the  introduction 
of  the  resolution  providing  for  the  appointment  of  this 
last  mentioned  committee,  Mr.  Snyder,  the  mover  of 
it»  suggested  to  the  president  of  the  council  that  he 
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[Snyder]  would  like  to  go  on  that  committee;  that 
Coreil  told  him  "that  he  [Corell]  would  have  the 
forming  of  the  committee  and  that  he  would  appoint 
him  [Snyder],  and  that  he  also  desired  to*  be  one  of 
the  members,  which  was  perfectly  agreeable  .  .  . 
he  being  on  the  light  and  water  committee  and  being 
president  of  the  council,  I  thought  he  ought  to  go,  and 
he  had  taken  a  great  deal  of  interest  in  the  matter." 
The  circumstances  here  disclosed  do  not  justify  a  sus- 
picion, much  less  are  they  **  circumstances  from  which 
the  inference  of  fraud  is  natural  and  irresistible." 
Millar  &  Co.  v.  Plass,  supra;  Pederson  v.  Seattle,  etc.,  Ry. 
Co.f  supra;  Roberts  v.  Washington  National  Bank,  supra. 

This  committee  went  to  Philadelphia  and  as  a  result 
of  their  labors  secured  a  still  further  reduction  in  the 
purchase  price  of  $50,000,  and  thereupon  they  recom- 
mended submission  to  the  people  of  the  proposition 
to  purchase  at  the  price  of  $1,750,000,  and  the  propo- 
sition was  submitted,  ten  councilmen  voting  therefor 
and  six  against  it. 

The  record  also  shows  that  when  the  ordinance  un- 
der  which  the  proposition  was  submitted  to  the  voters 
was  before  the  council,  the  question  of  securing  an  as- 
sistant to  the  city  attorney,  with  whom  he  might  con- 
fer in  the  preparation  of  the  ordinance,  etc.,  was  dis- 
cussed by  the  council  and  the  names  of  various  emi- 
nent counsel  suggested  as  suitable  assistants.  Finally 
the  matter  culminated  in  appellant's  agreeing  to  em- 
ploy Judge  Parsons  to  render  such  assistance.  The 
record  shows  that  at  that  tiuie,  and  for  some  time 
prior  and  at  all  times  subsequent,  Mr.  Corell  was  a 
member  of  the  firm  of  Parsons  &  Corell.  Subsequent 
to  the  purchase  of  the  plant,  namely,  July,  1893,  dif- 
ferences  arose  between  the  city  and  the  appellant 
growing  out  of  the  sale,  and  different  suits  were  insti- 
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tuted,  two  of  which  came  to  this  court,  and  are  re- 
ported  in  13  Wash.  115  and  124.  In  that  litigation 
the  appellant  was  represented  by  the  firm  of  Parsons 
&  Corell.  *As  already  noticed,  that  litigation  was  sub- 
sequent to  the  final  consummation  of  the  purchase 
and  sale,  and  was  long  after  Mr.  Corell  had  retired 
from  the  council.  It  further  appears  that  for  the  serv- 
ices of  Mr.  Parsons,  and  of  Parsons  &  Corell,  in  that 
litigation  and  in  various  other  matters  connected  with 
the  sale,  including  the  assistance  rendered  the  city  at- 
torney already  referred  to,  the  firm  of  Parsons  &  Corell 
was  paid  a  lump  sum,  and  it  is  urged  that  inasmuch 
as  Mr.  Corell  was  at  all  times  subsequent  to  the  time 
when  ordinance  No.  790  was  introduced  into  the  coun- 
cil, namely,  on  January  10,  1893,  a  member  of  such 
law  firm,  he  was  in  the  employ  of  the  appellant,  and 
thereby  disqualified  from  discharging  his  full  duty  to 
the  respondent  city.  With  this  contention  we  cannot 
agree,  first,  because  it  fully  appears  from  the  record 
that  the  employment  of  Judge  Parsons  in  the  first  in- 
stance was  with  the  full  knowledge  and  consent  of  the 
entire  council;  that  the  purpose  of  that  employment 
was  to  aid  the  city  attorney  in  the  preparation  of  a 
valid  city  ordinance  under  which  the  proposition  could 
be  legally  submitted  to  the  judgment  of  the  voters  of 
the  city,  and  that  in  this  respect,  and  also  in  the  liti- 
gation which  followed  immediately  after  the  passage 
of  the  ordinance  and  prior  to  the  consummation  of 
the  purchase,  the  interests  of  the  city  and  of  the  ap- 
pellant were  identical,  namely,  in  having  the  ordinance 
adjudged  and  declared  to  be  a  legal  and  valid  ordiruince. 
That  was  the  sole  question  submitted  for  determina- 
tion in  that  litigation,  and  the  interests  of  the  city 
and  of  the  appellant  being  thus  identified,  there  was 
no  impropriety  in  the  employment  of  Judge  Parsons, 
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or  of  the  firm  of  Parsons  &  Corell,  in  the  course  of 
that  litigation.  Second,  the  record  shows  that  the 
council  knew  of  the  employment  of  Judge  Parsons 
and  sanctioned  it,  and  that  each  and  every  member  of 
the  council  had  full  knowledge  of  the  further  fact  that 
Judge  Parsons  was  the  law  partner  of  the  presiding 
officer  of  the  council.  No  objection  was  made  or 
urged  upon  that  score,  and  fraud  cannot  be  predi- 
cated upon  it. 

Upon  this  branch  of  the  case  we  are  constrained  to 
say  that  we  have  read  and  carefully  examined  the  en- 
tire record,  comprising  nearly  two  thousand  type- 
written  pages  and  numerous  exhibits,  and  from  such 
examination  are  satisfied  that  there  was  no  evidence 
introduced  at  the  trial  which  could  have  justified  the 
jury  in  finding  that  Mr.  Corell  or  any  other  member 
of  the  city  council  had  been  bribed  or  corrupted  by 
the  appellant  or  induced  by  it  to  forego  the  discharge 
of  any  duty  which  he  or  they  owed  to  the  respondent 
city.  That  all  of  the  facts  and  circumstances  relied 
upon  as  constituting  proof  of  fraud  are  consistent  with 
the  presumption  of  honesty,  and  should  be  construed 
accordingly,  and  under  the  rule  laid  down  in  Pederson 
V.  Seattle,  etc.,  Street  Ry,  Co.,  6  Wash.  207  (33  Pac.  351), 
and  the  numerous  other  cases  already  cited,  the  mo- 
tion for  non-suit  in  this  case  should  have  been  granted. 
We  have  felt  less  reluctance  in  reaching  and  announc- 
ing this  conclusion  in  view  of  a  further  fact  disclosed 
by  the  record.  By  direction  of  the  lower  court  the  re- 
marks of  the  learned  trial  judge  in  ruling  upon  appel- 
lant's motion  for  a  new  trial  have  become  a  part  of 
the  record  herein.  These  remarks  were  in  part  as 
follows: 

**  Owing  to  the  fact  that  Mr.  Corell  is  a  member  of 
the  bar  of  this  court,  and  that  if  the  judge  of  the  court 
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were  convinced  that  he  had  been  guilty  of  corruption 
in  connection  with  a  transaction  of  this  kind,  I  think 
it  would  be  the  duty  of  the.  court  to  direct  proceed- 
ings to  be  instituted  for  his  disbarment;  therefore, 
I  think  it  the  duty  of  the  court  to  indicate  a  different 
opinion  upon  the  issue  submitted  in  regard  to  him 
from  that  which  the  jury  has  found.  And  I  am  wilU 
ing  to  say  that  if  I  regarded  the  verdict  of  the  jury  as 
advisory  merely,  I  should  find  upon  that  issue  differently 
from  what  the  jury  found.  Whether  that  is  because  I 
have  observed  the  gentleman  and  am  personally  ac- 
quainted with  him,  and  his  professional  character 
having  been  above  reproach  in  every  regard,  of  course, 
I  am  unable  to  say;  yet  I  feel  that  it  is  my  duty^  having 
heard  all  of  the  evidence,  to  say  that  much  in  exoneration 
of  Mr,  Corell.  .  .  .  Because  I  have  thought,  and  I 
think  now,  that  the  question  was  one  of  the  pivotal  ques- 
tions without  which  the  verdict  could  not  he  sustained; 
and  notwithstanding  the  feeling  that  that  finding  is 
probably  wrong,  yet  in  view  of  what  weight  I  think  should 
be  given  to  the  verdict  of  a  jury,  I  think  the  verdict 
ought  not  to  be  set  aside. 

I  have  almost  as  much  doubt  in  regard  to  the  amount 
of  this  verdict  as  I  have  upon  the  issue  in  regard  to 
Mr.  Gorell.  It  is  a  matter  that,  if  I  regarded  the  ver- 
dict of  the  jury  as  advisory  merely,  I  should  be  in  the 
greatest  doubt  whether  I  would  not  reduce  it  almost 
one-half,  if  not  altogether.  But  for  the  reason  that  it 
was  so  difficult  a  matter  to  ascertain  the  value  of  prop- 
erty of  this  kind,  I  do  not  think  that  I  am  any  better 
qualified  to  judge  of  the  value  of  that  property  than 
the  jury.  They  were  twelve  men  and  there  is  only 
one  of  the  court;  and  I  am  inclined  not  to  disturb  it 
even  on  that  ground.  It  is  questionable  with  me  whether 
counsel  for  the  city  ought  not  voluntarily  to  offer  to  re- 
mit a  large  portion  of  that  verdict;  and  yet  I  do  not 
feel  that  I  would  require  them  to  do  so  or  make  it  a 
condition  upon  which  alone  they  could  escape  a  new 
trial." 

We  think  the  learned  trial  judge  labored  under  a 


TACOMA  V.  TAOOMA  LIGHT  &  WATER  CO.         317 
Jan.  1897. J  Opinion  of  the  Court — Gordon,  J. 

misconception  of  duty  in  overruling  appellant's  motion 
for  a  new  trial,  after  expressing  his  dissatisfaction  with 
the  verdict.  Nothing  can  be  clearer  than  that  it  was 
the  judgment  of  the  judge,  as  a  result  of  his  consider- 
ation of  the  case,  that  the  verdict  was  opposed  to  the 
evidence  on  at  least  one  of  the  material  issues — or,  as 
he  correctly  termed  it,  *'one  of  the  pivotal  ques- 
tions without  which  the  verdict  could  not  be  sus- 
tained/' The  statute  which  provides  that  the  superior 
court  shall  award  a  new  trial  when  the  verdict  is 
contrary  to  the  evidence  "means,  of  course,  whenever 
in  its  judgment  such  is  the  fact,  for  otherwise  the  stat- 
ute would  be  of  no  avail."  State  v.  Billings,  81  Iowa, 
100  (46  N.  W.  867.) 

"  To  a  valid  judgment  the  law  requires,  first,  that 
there  shall  be  a  verdict  upon  evidence  to  satisfy  the 
minds  of  the  jury  ....  and,  second,  that 
the  judge  who  presides  at  the  trial  shall  believe  that 
the  evidence  is  suflBcient  to  justify  the  finding  .... 
From  the  record  as  made  we  are  led  decidedly  to  the 
conviction  that  it  was  the  judgment  of  the  district 
court  .  .  .  that  the  evidence  was  not  sufficient  to 
sustain  the  verdict.  With  this  fact  apparent  of  re- 
cord is  there  anything  in  the  law  to  prevent  our  over- 
ruling a  judgment  based  thereon,  and  in  conflict  with 
it?  If  80,  it  is  the  shadow,  and  not  the  substance  that 
is  of  controlling  force,  and  such  a  conclusion  must  be 
sustained  at  a  sacrifice  of  the  very  essence  of  judicial 
inquiry — the  truth.  .  .  The  convictions  of  the  mind, 
when  properly  known,  will  override  a  work  of  the 
hand  that  merely  notes  an  unsupported  conclusion." 
—Id. 

The  judge  who  presided  below  apparently  thought 
that  if  there  was  any  evidence  tending  to  support  the 
material  issues,  the  verdict  was  controlling  on  the 
court,  notwithstanding  it  was  the  deliberate  convic- 
tion of  the  judge  that  the  evidence  warranted  a  differ- 
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ent  verdict.  Such  is  not  the  law.  In  this  respect  the 
functions  of  the  trial  judge  differs  from  those  of  the 
appellate  court.  This  difference  is  clearly  pointed  out 
by  Mr.  Justice  Brewer  in  Kansas  Pacific  Ry.  Co.  v. 
Kunkel,  17  Kan.  172; 

"The  one  has  the  same  opportunity  as  the  jury  for 
forming  a  just  estimate  of  the  credence  to  be  placed 
in  the  various  witnesses,  and  if  it  appears  to  him  that 
the  jury  have  found  against  the  weight  of  the  evidence 
it  is  his  imperative  duty  to  set  the  verdict  aside.  We  do 
not  mean  that  he  is  to  substitute  his  own  judgment  in  all 
cases  for  the  judgment  of  the  jury,  for  it  is  their  prov- 
ince to  settle  questions  of  fact;  and  when  the  evidence 
is  nearly  balanced,  or  is  such  that  different  minds 
would  naturally  and  fairly  come  to  different  conclu- 
sions thereon,  he  has  no  right  to  disturb  the  findings 
of  the  jury,  although  his  own  judgment  might  incline 
him  the  other  way.  In  other  words,  the  finding  of 
the  jury  is  to  be  upheld  by  him  as  against  any  mere 
doubts  of  its  correctness.  But  when  his  judgment  tells 
him  that  it  is  wrong,  that  whether  from  mistake,  or 
prejudice,  or  other  cause,  the  jury  have  erred,  and 
found  against  the  fair  preponderance  of  the  evidence, 
then  no  duty  is  more  imperative  than  that  of  setting 
aside  the  verdict,  and  remanding  the  question  to  an- 
other jury." 

*'And  he  should  be  controlled  by  his  own  judgment 
in  the  case,  and  not  by  that  of  the  jury."  Williams  v. 
Townsend,  15  Kan.  564. 

"The  judge  who  tried  the  cause  should  not  hesitate 
to  set  aside  a  verdict  where  there  is  a  clear  preponder- 
ance of  evidence  againt  it."  Nevada  v.  Mining  Co., 
5  Nev.  422. 

"  Where  the  trial  court  is  of  the  opinion  that  the 
verdict  is  not  supported  by  the  evidence,  or  is  against 
the  weight  of  evidence,  it  should  never  hesitate  in 
exercising  the  power  and  giving  the  aggrieved  party 
a  new  trial."  Reid  v.  Piedmont,  etc.,  Life  Insurance  Co., 
58  Mo.  421. 

"  If  the  judge  is  not  satisfied  with  the  verdict  and  is 
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convinced  that  it  is  clearly  against  the  weight  of  the 
evidence,  it  is  his  duty  to  set  it  aside,  even  though 
there  may  have  been  some  conflict  in  the  testimony." 
Dickey  v.  Davis,  39  Cal.  565. 

See,  also,  Crossley  v.  O'Brien,  24  Ind.  325  (87  Am. 
Dec.  329);  Chicago,  etc.,  Ry.  Co.  v.  Reardon,  1  Kan.  App. 
114  (40  Pac.  931);  Kansas  City,  etc.,  R.  R.  Co.  v.  Ryan, 
49  Kan.  1  (30  Pac.  108);  Phillpotts  v.  Blasdel,  8  Nev. 
61;  Lockwood  v.  Atlantic  Ins.  Co.,  47  Mo.  51. 

The  verdict  in  this  case  can  be  upheld  only  by  dis- 
regarding principles  which  have  long  been  considered 
necessary  for  the  protection  of  the  rights  and  property 
of  the  individual,  and  the  judgment  entered  upon  it 
will  be  reversed. 

HoYT,  C.  J.,  and  Anders,  J.,  concur. 

Dunbar,  J.  (dissenting). — It  will  serve  no  good  pur- 
pose to  discuss  the  testimony  in  this  case.  I  have 
read  it  all  carefully  and  am  convinced  that  there  was 
sufiBcient  legal  proof  of  fraud  to  sustain  the  verdict. 
I  therefore  dissent. 


( No.  2467.    Decided  January  14. 1897.  ■ 

Charles  R.  Ogle,  Respondent,  v.  R.  A.  Jones,  Appel- 
lant. 

ABBIONMXNT  OF  EBROB8  —  PLEADING  —  AMENDMENT  —  DUTY  OF  MASTER 
TO  SERVANT  —  PROPER  APPLIANCES  —  VICE-PRINCIPAL  —  EXCESSIVE 
DAMAGES. 

Errors  of  the  lower  court  will  not  be  considered  on  appeal  unless 
the  appellant's  brief  clearly  points  them  out  as  ground  for  reversal. 

The  action  of  the  trial  court  in  allowing  plaintiff  to  amend  his 
complaint  and  in  denying  defendant's  motion  for  a  continuance,  are 
not  grounds  of  reversal,  when  there  is  no  showing  of  an  abuse  of  the 
discretion  lodged  in  the  court  in  such  matters. 
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It  is  the  positive  duty  of  a  master  toward  his  servant  to  provide 
reasonably  safe  machinery,  tools  and  appliances  with  which  to  pros- 
ecute the  work  undertaken,  and  to  keep  them  reasonably  safe. 

Where  the  performance  of  the  master's  duty  to  provide  proper 
appliances  is  entrusted  to  another,  the  latter  becomes  a  vice-princi- 
pal, whose  failure  in  that  respect  is  the  failure  of  the  master. 

A  verdict  for  $6,500  for  personal  injuries  is  not  excessive,  where 
it  appears  that  plaintiff  was  about  thirty-five  years  of  age  and  in 
full  health  and  vigor  at  the  time  of  the  injury;  that  his  thigh  was 
broken  and  he  was  otherwise  severely  injured,  permanently  crip- 
pling him;  and  that  his  earning  ability  was  measurably  decreased. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.     Affirmed. 

Oriffitts  &  Nuzurriy  for  appellant. 
Oraves,  Wolf  &  Graves,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — In  July,  1894,  the  appellant  was  en- 
gaged in  erecting  and  constructing  a  system  of  water 
works  for  the  city  of  Spokane.  The  respondent  was 
working  for  the  appellant  as  a  shoveler  in  a  pit  which 
was  being  sunk,  the  dirt  being  hauled  by  means  of  a 
cable  from  the  pit  to  the  surface  of  the  ground  in  a 
car  running  up  an  inclined  track.  Respondent's  duty 
was  to  remove  from  the  track  the  dirt  falling  thereon 
while  the  car  was  being  hauled  out  of  the  pit  with  its 
load.  While  so  engaged,  on  the  28th  of  July  afore- 
said, the  cable  by  which  the  loaded  cars  were  hauled 
broke,  permitting  the  car  to  fall  back  against  and 
upon  the  respondent,  breaking  his  thigh  and  other- 
wise severely  injuring  him.  The  present  action  was 
brought  by  him  for  the  purpose  of  recovering  dam- 
ages for  the  injury  so  sustained.  In  his  complaint 
he  alleges  that  the  cable  was  an  old  and  weak  one 
and  unfit  for  use,  which  fact  was  well  known  to  the 
appellant  and  to  his  foreman  in  charge  of  the  work, 
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that  its  use  for  that  purpose  under  the  circumstances 
was  negligent  and  careless,  and  that  the  respondent 
did  not  know  the  condition  of  the  cable  or  of  its  un- 
fitness for  use,  etc. 

In  addition  to  the  general  denial  of  negligence  upon 
his  part,  the  appellant  in  his  answer  alleges  that  the 
injury  sustained  by  respondent  was  due  to  his  own- 
negligence  and  want  of  ordinary  care,  or  to  the  negli- 
gence of  fellow-servants  of  the  respondent.  There 
was  a  verdict  for  the  respondent  in  the  sum  of  $6,500. 
Appellant's  motion  for  a  new  trial  was  denied  and 
judgment  entered  upon  the  verdict,  from  which  judg- 
ment  this  appeal  is  taken. 

Upon  the  oral  argument  in  this  court,  counsel  for 
the  appellant  urged  that  the  trial  court  erred  in  per- 
mitting the  respondent  to  amend  his  complaint  in  the 
course  of  the  trial,  by  showing  the  respondent's  abil- 
ity to  earn  wages  at  the  time  of  receiving  the  injury 
in  question,  and  thereafter  in  denying  appellant's  mo- 
tion for  a  continuance.  We  have  been  unable  to  dis- 
cover that  the  rulings  of  the  court  in  these  respects 
are  complained  of  or  referred  to  in  the  printed  brief. 
Sec.  15  of  the  act  of  March  8, 1898,  relating  to  appeals 
to  the  supreme  court  (Laws  1893,  p.  127)  requires  that 
the  brief  "  shall  clearly  point  out  each  error  that  the 
appellant  relies  on  for  a  reversal."  In  addition  to  this, 
we  think  that  the  rulings  so  complained  of  were 
in  regard  to  matters  within  the  discretion  of  the  trial 
court,  and  it  is  not  apparent  that  this  discretion  was 
abused. 

The  ruling  of  the  court  in  denying  appellants's  mo- 
tion for  a  non-suit  is  assigned  as  error,  and  we  have 
examined  the  record  for  the  purpose  of  determining 
whether  there  was  any  substantial  evidence  tending 
to  show  negligence  upon  the  part  of  appellant.    With- 
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out  entering  upon  a  discussion  or  analysis  of  the  evi- 
dence in  this  opinion,  we  are  content  to  say  that  it 
was  ample,  also  that  it  did  not  show  such  contributory 
negligence  or  want  of  ordinary  care  upon  the  part  of 
the  respondent  as  would  have  justified  the  court  in 
withdrawing  the  case  from  the  consideration  of  the 
jury,  and  the  motion  for  non-suit  was  properly  over- 
ruled. 

It  is  next  urged  that  the  court  erred  in  charging 
the  jury  upon  the  law  relative  to  the  "  master's  duty" 
and  "negligence  of  fellow-servants. "  Respondent's  in- 
jury was  due  to  the  breaking  of  the  cable  abeady 
referred  to.  Following  the  rule  laid  down  in  Mo- 
Donough  v.  Great  Northern  Ry.  Co.y  15  Wash  244  (46 
Pac.  334),  we  think  it  was  the  positive  duty  of  the  ap- 
pellant in  this  case  to  provide  reasonably  safe  ma- 
chinery, tools  and  appliances  with  which  to  prosecute 
the  work  undertaken,  and  thereafter  to  keep  them 
reasonably  safe.  Where  the  performance  of  such 
duty  is  by  a  master  entrusted  to  another,  the  latter 
becomes  his  vice-principal,  whose  failure  is  the  failure 
of  the  master.  The  instructions  complained  of  did 
not  go  beyond  this  and  were  correct.  Whether  the 
cable  in  question  was  a  reasonably  safe  one  for  the  use 
being  made  of  it  at  the  time  of  the  injury  was  a  ques- 
tion for  the  jury.  If  it  was  not  reasonably  safe,  then 
appellant  was  negligent.  We  think  the  law  applicable 
to  the  case  was  correctly  and  comprehensively  stated 
to  the  jury,  and  McDonough  v.  Great  Northern  Ry.  Co.y 
supra,  is  not  only  applicable  but  controlling  here. 

It  is  next  contended  that  the  damages  awarded  are 
excessive,  but  with  this  we  cannot  agree.  The  re- 
spondent, as  shown  by  the  evidence,  was  at  the  time 
of  the  injury  about  thirty-five  years  of  age,  and  in  full 
health  and  vigor.     In  addition  to  the  severe  pain  and 
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suffering  which  he  endured  as  a  result  of  the  injury, 
he  is  permanently  crippled  and  his  earning  ability 
measurably  decreased.  We  have  discovered  nothing 
in  the  record  which  induces  a  belief  that  the  jury 
were  actuated  by  prejudice  or  passion  or  which  would 
warrant  us  in  concluding  that  the  compensation  which 
they  awarded  the  respondent  is  greater  than  the  char- 
acter of  his  injuries  justified. 

The  other  errors  assigned  are  of  minor  importance, 
not  in  anywise  affecting  the  merits  of  the  case,  or  in- 
volving any  substantial  right  of  the  appellant,  and  a 
careful  examination  of  the  record  has  convinced  us 
that  no  reversible  error  was  committed  by  the  trial 
court,  and  that  the  judgment  appealed  from  should  be 
affirmed. 

Scott,  C.  J.,  and  Dunbar,  J.,  concur. 


[No.  2471.    Decided  January  15,  1897.] 

Thomas  B.  Glover,  Respondent,  v.  Charles  Cove  et 
ux.f  Appellants. 

APPEAL — SUPPICIENCY  OF  BOND. 

When  the  anfficiency  of  the  sureties  on  an  appeal  hond  is  chal- 
lenged by  the  respondent,  and  notice  thereof  filed  as  required  by 
law,  the  bond  is  thereafter  insufficient  for  purposes  of  appeal,  unless 
approved  by  the  judge. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Appeal  dismissed. 

L.  H.  Prather,  and  John  H.  Roche,  for  appellants. 
James  Dawson,  and  David  Herman,  for  respondent. 

Per  Curiam, — A  motion  to  dismiss  the  appeal  in 
this  cause  is  made  by  respondent  on  the  ground  that 
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the  bond  on  appeal  filed  by  appellants  was  declared 
void  by  the  judge  in  the  superior  court,  and  no  addi- 
tional bond  was  filed. 

The  bond  filed  by  appellants  was  excepted  to  by  re- 
spondent for  insufficiency  of  the  sureties,  and  notice 
of  time  and  place  for  examination  of  the  sureties  was 
given  appellants,  and  counsel  for  both  parties  ap- 
peared for  such  examination  before  the  judge,  one  of 
the  sureties  only  appearing  at  the  time.  The  judge 
thereupon  appointed  a  referee  to  take  and  report  tes- 
timony. Upon  such  examination  the  referee  reported 
the  sureties  on  the  bond  insufficient,  and  the  judge 
made  an  order  on  the  26th  day  of  May,  1896,  that  the 
sureties  were  not  qualified  and  sufficient  in  the  bond, 
and  declaring  it  null  and  void. 

Some  question  is  made  by  the  appellants  of  the 
regularity  of  the  order  annulling  the  bond,  because  it 
is  alleged  that  no  written  report  was  filed  by  the 
referee  appointed  to  examine  the  sureties,  but  this  is 
immaterial  at  this  time,  and  the  certificate  of  the 
judge  that  a  report  was  made  is  conclusive  upon  this 
point.  When  the  sufficiency  of  the  sureties  of  an  ap- 
peal bond  is  challenged  by  the  respondent  and  notice 
of  exceptions  to  the  hearing  thereof  filed  as  required  by 
law,  it  is  the  duty  of  the  appellant  to  have  the  bond 
approved  by  the  judge.  It  is  no  longer  a  sufficient 
bond  unless  so  approved.  Such  approval  was  not 
had  in  this  case,  and  the  motion  to  dismiss  the  appeal 
must  prevail. 


STATE  V.  HORLACHER.  325 

Jan.  1807.]  Opinion  of  the  Court — Reatis,  J. 


[No.  2405.    Decided  January  18«  1897.) 

The  State  op  Washington,  Respondent,  v.  George 
Horlacher,  Appellant. 

NUISANCE  —  OB8TBUCTING  PUBLIC  HIGHWAY  —  EVIDENCE  —  EBTABLISH- 
HBNT  BY  PBB8CBIPTION  —  INBTEUCTI0N8 . 

The  fact  of  the  existence  of  a  public  highway  may  be  established 
by  any  competent  evidence,  and,  in  a  prosecution  for  its  obstruction, 
there  is  no  compulsion  upon  the  state  to  elect  whether  it  would  rely 
upon  the  establishment  of  the  highway  by  prescription,  dedication, 
aser,  or  the  order  of  the  county  commissioners. 

In  a  prosecution  for  maintaining  a  public  nuisance  by  construct- 
ing a  fence  across  a  public  highway,  a  letter  from  the  county  com- 
missioners to  defendant  agreeing  to  a  change  in  the  road  as  proposed 
by  defendant,  if  he  could  get  all  interested  parties  to  agree,  is 
inadmissible  for  the  purpose  of  showing  good  faith  and  negativing 
wilful  obstruction  by  the  defendant,  when  there  is  no  showing  that 
he  had  complied  with  the  terms  of  the  letter. 

Where  proof  of  the  use  by  the  public  of  a  highway  over  defend- 
ant's land  has  been  confined  to  acts  and  declarations,  it  is  not  error 
to  refuse  to  allow  defendant  to  state  whether  or  not  he  had  consented 
to  the  use  of  the  highway. 

The  character  of  a  road  as  a  public  highway,  established  by  pre- 
scription, is  not  affected  by  immaterial  changes  and  alterations  in 
the  travel  over  it  by  the  public. 

In  a  prosecution  for  obstructing  a  public  highway  which  the  evi- 
dence shows  had  been  established  by  public  user  for  a  period  of 
fifteen  years,  an  instruction  that  the  jury  must  find  from  seven  to 
ten  years'  user  b^  the  public  is  not  prejudicial,  in  view  of  the  evi- 
dence, when  other  instructions  clearly  show  the  length  of  time 
essential  to  establish  a  highway  by  prescription. 

Appeal  from  Superior  Court,  Whitman  County. — 
Hon.  E.  H.  Sullivan,  Judge.     Affirmed. 

Trimble  &  Pattiaon,  for  appellant. 

H.  W.  CanfieUj  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Reayis,  J. — The  defendant  was  charged  with  erect- 


326  STATE  V.  HORLAOHER. 

Opinion  of  the  Court  —  Rbavib,  J.  [16  Wash. 

ing,  continuing  and  maintaining  a  public  nuisance  by 
constructing  a  fence  across  a  public  highway  in  Whit- 
man county.  The  information  was  filed  under  sub- 
division 4  of  the  act  relating  to  nuisances,  approved 
March  2,  1895,  (Laws  1895,  p.  19,  §  1),  which  declares: 

''It  is  a  public  nuisance  to  obstruct  or  encroach 
upon  public  highways,  private  ways,  streets,  alleys, 
commons,  landing  places,  and  ways  to  burying  places.'^ 

Defendant  at  the  trial  was  found  guilty  by  the  jury 
and  judgment  of  the  court  entered  in  accordance  with 
the  verdict,  and  the  judgment  also  directed  the  re- 
moval of  the  obstruction  by  the  sheriff.     Defendant 


The  testimony  introduced  by  the  state  showed  the 
continued  and  uninterrupted  use  of  a  public  highway 
between  the  city  of  Colfax  and  the  town  of  Rosalia  in 
Whitman  county  for  more  than  fifteen  years,  across  a 
quarter  section  of  land  known  at  the  trial  as  the  ''  Hor- 
lacher  tract,"  with  but  a  single  material  change  on 
the  tract.  This  change  was  made  to  improve  the  con- 
dition of  the  grade  over  a  ridge  or  hill,  and  was  done 
by  the  road  overseer.  Afterwards  a  fence  was  erected 
along  the  line  of  the  road  as  made  by  the  grade  by  the 
owner  of  the  land.  Public  monies  were  expended  for 
several  years  on  this  road  under  supervision  of  the 
road  overseer.  No  change  was  ever  mfitde  in  the  road 
at  the  point  defendant  obstructed  it. 

The  first  error  assigned  by  appellant  is  that  the  state 
should  have  been  compelled  to  elect  whether  it  would 
rely  on  prescription,  dedication,  user  or  legal  estab- 
lishment by  the  county[commissioners  of  the  existence 
of  the  highway  obstructed  by  defendant.  It  was  not 
necessary  to  make  such  election.  The  fact  of  the  ex- 
istence of  a  public  highway  may  be  established  by  any 
competent  evidence,  and  there  is  no  distinction  in  the 
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validity  of  either  method  of  the  establishment  of  a 
public  highway  in  this  state.  An  imperfect  effort  by 
the  proper  authorities  to  lay  out  a  highway  may  be 
material  and  competent  evidence  to  show  right  in  the 
public  by  dedication  or  user. 

It  is  also  urged  by  appellant  that  the  trial  court 
erred  in  sustaining  objections  to  the  introduction  of 
testimony  by  the  defendant  at  the  trial.  A  letter  from 
the  clerk  of  the  board  of  county  commissioners  in 
answer  to  a  letter  from  defendant  relating  to  the  road 
was  not  admitted  in  evidence.  The  letter  was  by  or- 
der of  the  board  of  commissioners  and  stated,  among 
other  things: 

"  It  is  recommended  that  you  and  Ledbetter  together 
with  those  interested  with  you  agree  upon  the  change 
in  the  route  as  surveyed  by  Whiteis  [Horlacher 
Change]  and  when  you  do  this  the  board  will  make 
the  proper  orders  to  secure  you  a  road.  If  you  can 
all  agree  upon  the  road  as  you  suggest  in  your  letter 
I  think  you  would  be  perfectly  safe  in  putting  your 
fences  upon  the  agreed  line.'* 

No  offer  was  made  by  the  defendant  to  show  that  he 
had  complied  with  the  terms  of  the  letter,  and  on  this 
ground  the  court  excluded  it  from  the  consideration 
of  the  jury.  This  ruling  was  correct.  The  letter 
could  only,  in  any  event,  be  material  to  negative  the 
wilful  obstruction  of  the  highway  by  defendant  and 
to  show  his  good  faith.  The  board  of  commissioners 
did  not  have  the  authority  to  change  the  highway 
except  in  the  manner  directed  by  law. 

Another  error  complained  of  was  that  defendant 
was  not  allowed  to  state  whether  he  had  consented  to 
the  use  of  the  highway.  The  inquiry  was  properly 
directed  to  the  acts  and  declarations  of  defendant  re- 
lating to  the  use  by  the  public  of  the  highway,  and 
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nowhere  was  the  formal  consent  of  defendant  attempted 
to  be  shown  by  the  state,  but  the  proof  was  directed 
solely  to  acts  and  declarations. 

The  errors  assigned  to  the  court's  instructions  to 
the  jury  are  not  suflScient  to  reverse  the  case.  With 
the  exception  of  two,  they  all  relate  to  the  proof  of  a 
highway  by  prescription  and,  upon  the  testimony  in 
the  cause,  stated  the  law.  The  exceptions  were,  one 
in  which  the  jury  were  told  that  immateral  changes 
and  alterations  in  the  travel  of  the  highway  by  the 
public  would  not  change  the  character  of  the  road; 
the  other  instruction  was  that  the  jury  must  find 
from  seven  to  ten  years'  user.  The  court  in  the  last 
instruction  evidently  had  in  view  the  curative  statute 
of  1889-90,  (Laws  p.  733)  entitled  "  An  act  correcting 
informalities  of  record  in  the  establishment  of  the 
various  public  roads  and  highways  in  this  state." 
But,  in  view  of  all  the  testimony  in  the  case,  it  cannot 
be  said  that  defendant  was  prejudiced  by  the  last  in- 
struction, as  it  was  not  necessary,  upon  the  testimony 
in  the  record,  for  the  state  to  invoke  the  curative  stat- 
ute to  maintain  the  highway.  Taken  together  with 
the  other  instructions  given,  the  case  was  fairly  sub- 
mitted to  the  jury,  and  the  proof  of  a  highway  by 
prescription  was  clear. 

Upon  the  record  here  the  judgment  must  be  affirmed. 

Scott,  C.  J.,  and  Dunbar  and  Gordon,  JJ.,  concur. 
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[Na  2426.    Decided  January  19. 1897.] 

G.  W.  E.  Griffith,  Appellant,  v.  The  Seattle  Na- 
tional Bane  Building  Company  et  al,  Respondents, 

DUUOBBAL  or  APPEAL — LUfflTATION  ON  JOTNDBB  AND  INDEPENDENT  AP- 
PEAL—  CONSOLIDATION  OP  CAUSES. 

Under  Laws  1893,  p.  121,  §5,  where  an  appeal  has  already  been 
taken  from  a  decree  and  is  pending  andis missed,  another  party 
desiring  to  join  in  the  appeal,  or  take  an  independent  appeal  from 
the  same  decree,  must  do  so  within  ten  days  after  service  of  notice 
open  him  of  the  prior  appeal. 

Error  in  ordering  the  consolidation  of  cases  for  trial  is  reviewable 
upon  exceptions  to  the  order  of  the  court. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Alfred  Battle,  Judge  pro  tern.     Appeal  dismissed. 

Westbrook  S,  Decker y  Struve,  Allen,  Hughes  &  McMicken, 
T.  J.  O'Donnell,  and  Milton  Smith,  for  appellant. 

Per  Curiam. — In  1890  the  Seattle  National  Bank 
Building  Company  of  Seattle  commenced  the  erection 
and  construction  of  a  building  upon  certain  lots  in 
that  city.  In  the  course  of  its  construction  various 
parties  (respondents  herein)  furnished  materials  for  use 
therein,  and  thereafter  filed  liens  upon  the  lots  and 
building  for  the  amounts  remaining  unpaid  for  the 
materials  so  furnished.  Subquently  these  various 
parties  so  furnishing  materials  began  their  respective 
actions  in  the  superior  court  of  that  county  to  fore- 
close said  liens.  After  these  lien  claimants  had  begun 
to  furnish  materials,  a  trust  deed,  executed  by  the 
building  company  to  the  Western  Farm  Mortgage 
Trust  Company  (of  which  company  the  appellant  had 
become  the  successor  in  trust)  securing  two  hundred 
and  fifty  one  thousand   dollar  bonds,  was  recorded. 


330     GRIFFITH  V.  SEATTLE  NAT*L  BANK.  ETC.,  CO. 

Opinion  Per  Curiam.  [16  Wash. 

In  the  various  lien  cases  the  appellant  was  made  a 
party  defendant.  Prior  to  the  trial  of  said  lieu  cases, 
appellant,  as  trustee,  commenced  an  action  —  num- 
bered 15,260  —  to  foreclose  the  trust  deed,  to  which 
action  he  made  all  of  the  lien  claimants  parties  de- 
fendant. There  were  various  other  defendants,  men- 
tion of  whom,  however,  is  unnecessary. 

Among  others  claiming  a  lien  upon  the  premises  in 
question  was  the  firm  of  P.  V.  Dwyer  &  Bros.,  plumb- 
ers in  the  city  of  Seattle,  and  an  action  to  foreclose  its 
lien  was  pending  at  the  time  when  appellant  instituted 
the  suit  to  foreclose  said  trust  deed.  In  that  suit  the 
firm  of  Dwyer  &  Bros,  was  made  a  party  defendant, 
and  answered  setting  up  its  claim  to  a  lien  and  assert- 
ing its  priority  and  superiority  to  the  lien  of  the  trust 
deed. 

The  Seattle  National  Bank,  respondent,  was  plain- 
tiff in  an  action  pending  in  said  court  against  said 
firm  of  Dwyer  &  Bros.,  and  in  said  action  had  gar- 
nished the  building  company.  It  was  also  a  party 
defendent  in  appellant's  action  to  foreclose  the  trust 
deed. 

Thereafter,  Maurice  Lyons  intervened  in  cause  No. 
15,260  (being  the  foreclosure  suit),  setting  up  the  as- 
signment to  him  of  the  lien  and  claim  of  Dwyer  & 
Bros.,  and  sought  to  have  the  lien  of  Dwyer  &  Bros. 
established  for  his  use  and  in  his  own  right  and  fore- 
closed and  established  by  decree  to  be  prior  and  su- 
perior to  the  trust  deed. 

By  an  order  of  the  lower  court  these  various  actions 
were  consolidated  and,  on  March  26, 1896,  a  single  de- 
cree was  entered.  By  such  decree  the  liens  of  the 
various  parties  furnishing  material  were  adjudged  and 
decreed  to  be  superior  to  that  of  the  trust  deed,  and 
the  respondent,  Seattle  National  Bank,  was  decreed 
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to  have  succeeded  to  the  right  of  Dwyer  &  Bros,  in 
and  to  their  lien,  and  said  lien  was  established  in 
favor  of  said  bank.  From  this  decree  Maurice  Lyons 
appealed,  and,  on  April  10,  1896,  his  notice  of  appeal 
was  duly  served  upon  Griffith,  trustee,  (the  pres- 
ent appellant).  Thereafter,  upon  application  of  said 
Lyons,  a  statement  of  facts  was  settled  and  the  appeal 
filed  in  this  court.  On  the  24th  of  June,  1896,  while 
the  Lyons  appeal  was  pending,  appellant's  notice  of 
appeal  was  given  and  served,  and  subsequently  thereto 
a  statement  of  facts  was  also  settled  upon  his  applica- 
tion. The  cause,  on  the  appeal  of  Lyons,  was  assigned 
for  hearing  in  this  court  at  the  October  session,  and 
on  November  5th  was  dismissed  because  of  a  failure 
of  the  appellant  therein  to  serve  necessary  parties. 

Kespondents  have  moved  to  dismiss  the  present  ap- . 
peal  upon  various  grounds,  and  among  others,  "  be- 
cause more  than  ten  days  prior  to  any  service  of 
notice  of  his  appeal,  the  respondent  Maurice  Lyons 
had  served  upon  said  appellant  a  notice  of  his  [Lyons] 
appeal  from  the  decree  from  which  this  appeal  is  being 
prosecuted.  Appellant  Griffith,  trustee,  did  not  join 
in  the  Lyons  appeal,  nor  serve  an  independent  notice 
of  like  appeal  within  ten  days,  nor  has  he  attempted 
to  take  an  independent  appeal  after  dismissal  of  the 
Lyons  appeal." 

Section  5  of  the  act  of  March  8  (Laws  of  1893,  p. 
121),  provides : 

"All  parties  whose  interests  are  similarly  affected  by 
any  judgment  or  order  appealed  from  may  join  in  the 
notice  of  appeal  whether  it  be  given  at  the  time  when 
such  judgment  or  order  is  rendered  or  made,  or  sub- 
sequently; and  any  such  party  who  has  not  joined  in 
the  notice  may  at  any  time  within  ten  days  after  the 
notice  is  given  or  served,  serve  an  independent  notice 
of  like  appeal,  or  join  in  the  appeal  already  taken  by 
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filing  with  the  clerk  of  the  superior  court  a  statement 
that  he  joins  therein  or  in  some  part  thereof,  specify- 
ing in  what  part.  Any  such  party  who  does  not  so 
join  shall  not  derive  any  benefit  from  the  appeal  un- 
less from  the  necessity  of  the  case;  nor  can  be  inde- 
pendently appeal  from  any  judgment  or  order  already 
appealed  from,  more  than  ten  days  after  service  upon 
him  of  written  notice  of  the  former  appeal,  unless 
such  former  appeal  be  afterwards  dismissed." 

The  interests  of  Lyons  and  GriflBth  being  similarly 
affected  by  the  decree  from  which  they  have  severally 
attempted  to  appeal,  the  time  in  which  Griffith  was 
entitled  under  the  statute  to  appeal  was  limited  to  ten 
days  after  the  date  of  service  upon  him  of  the  Lyons 
appeal.  Upon  service  of  this  appeal  of  Lyons,  the 
statute  authorizes  Griffith  to  proceed  in  either  of  two 
ways,  viz.,  join  in  the  appeal  taken  by  Lyons  or  serve 
an  independent  notice  of  like  appeal.  But  the  statute 
limited  his  right  to  take  either  of  these  steps  to  ten 
days.  As  already  noticed,  instead  of  proceeding  within 
the  time  limited  by  the  statute,  he  neglected  for  up- 
wards of  two  months  to  take  any  action,  and  at  the  ex- 
piration of  that  time  and  while  the  appeal  of  Lyons 
was  pending  and  undismissed,  appellant  served  his 
notice  of  appeal  in  the  present  proceeding. 

The  motion  to  dismiss  must  prevail.  The  statute 
in  question  is  imperative  and  leaves  no  room  for  con- 
struction. It  is  immaterial  whether  the  order  of 
consolidation  was  or  was  not  properly  made.  If  im- 
properly, it  was  an  error  which  could  be  reviewed 
upon  exception.  But  beyond  this,  the  issues  between 
Lyons  and  the  bank  were  raised  in  the  action  brought  by 
appellant  to  foreclose  the  trust  deed,  in  which  both  of 
these  parties  were  made  defendants.  So  that  the  de- 
cree, from  which  both  Lyons  and  the  present  appel- 
lant have  attempted  to  appeal  separately,  was  entered  in 
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the  same  case,  and  the  statute  prescribes  the  condi- 
tions and  fixes  the  time  within  which  independent 
appeals  may  be  prosecuted  therefrom. 

The  conclusion  which  we  have  reached  upon  this 
branch  of  the  motion  is  decisive  and  renders  it  un- 
necessary to  consider  the  other  grounds  urged. 

Dismissed. 


d21      18 


(Na  2443.    Decided  January  20,  1897.] 

Julia  C.  Ambrose,  Respondent^  v.  Philip  B.  Gwinnup    tbImI 
et  al.,  Defendants,  D.  W.  Freeman  et  al.  Appellants. 

DISMISSAL  OF  APPEAL  —  FAILURE  TO  FILE  BRIEFS. 

An  appeal  will  be  dismissed  for  iailore  of  appellant  to  file  his 
brief  within  the  statutory  time,  when  his  only  excuse  is  that  he  had 
been  nnable  to  get  the  brief  out  and  printed  within  ninety  days  after 
service  of  appeal,  owing  to  other  business  which  demanded  the  at* 
tention  of  appellant's  counsel. 

Appeal  from  Superior  Court,  Whatcom  County. — 
Hon.  John  R.  Winn,  Judge.     Appeal  dismissed. 

i).  W.  Freeman,  and  T.  E.  Cade,  for  appellants. 
William  Hamilton,  and  Charles  H.  Hurlbut,  for  re- 
spoudent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^The  respondent  brings  a  short  record 
to  this  court,  and  upon  such  record  bases  her  motion 
to  dismiss  the  appeal  herein  and  to  affirm  the  judgment 
and  decree  in  the  lower  court,  for  the  reason  that  the 
briefs  of  appellants  were  not  filed  or  served  within  the 
time  required  by  law. 
It  is  conceded  that  the  time  for  filing  briefs  had  ex- 
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pired  prior  to  the  serving  of  this  notice  to  dismiss  upon 
appellants  by  the  respondent,  and  under  the  law  and 
the  former  rulings  of  this  court,  the  respondent  would 
be  entitled  to  the  dismissal  of  the  action,  if  no  excuse 
were  shown  for  the  failure  to  file  briefs  within  the 
legal  time.  The  only  showing  made  in  extenuation 
is  the  following,  which  appears  in  the  affidavit  of  ap- 
pellants' attorneys,  viz: 

"That  owing  to  other  business  which  demanded  the 
attention  of  counsel  for  appellants,  they  had  been 
unable  to  get  the  appellant's  brief  out  and  printed 
within  ninety  days  from  and  after  the  date  of  serving 
the  notice  of  appeal." 

We  do  not  think  that  this  is  any  justification  at  all. 
No  facts  are  set  forth  from  which  the  court  can  deter- 
mine whether  due  diligence  had  been  exercised  by  the 
attorneys  for  the  appellants.  There  are  some  further 
assertions  in  the  affidavit  tending  to  show  that  there 
was  an  understanding  between  the  attorneys  for  the 
appellants  and  the  respondent  that  the  time  for  filing 
the  briefs  should  be  extended;  but,  conceding  the 
truthfulness  of  the  statement  made  by  the  appellants, 
we  do  not  think  that  there  is  sufficient  showing  of  any 
stipulation  of  that  kind,  even  if  we  could  consider  an 
oral  stipulation  made  by  the  attorneys.  And  again, 
this  alleged  stipulation  is  denied  by  a  counter  affidavit 
of  the  respondent's  attorney. 

The  motion  will  be  sustained  and  the  judgment 
affirmed  with  costs  to  the  respondent. 

Anders,  Gordon  and  Reavis,  JJ.,  concur. 
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[No.  2355.    Decided  January  21, 1897.] 

Maby  a.  Brooks,  Respondent,  v.  Annie  James  et  aZ., 
Defendants,  W.  A.  Lewis  et  ux.,  Appellants. 

COST  BOMB — BUBBTIBB  —  JUDOMBNT — NOTICE  OP  8IGNIKG  —  ACTION  ON 
FEOMIBBOBT  NOTB  BY  A88IONBB  —  PBOOr  OP  OWNBB8HIP. 

Residence  in  the  county  in  which  an  action  is  brought  is  not  a 
requisite  for  a  surety  upon  a  cost  bond. 

Sureties  upon  a  cost  bond  are  not  required  to  justify  as  to  their 
separate  property,  until  after  objection  is  raised  as  to  their  qualifi- 
cations. 

Under  Laws  1898,  p.  112,  i  8,  the  prevailing  party  has  a  right  to 
present  his  decree  to  the  court  for  signature  without  giving  the  other 
party  notice  of  the  time  and  place  of  signing  the  same. 

The  holder  of  a  note,  which  had  been  assigned  to  such  holder  by 
indorsement  of  a  corporation  through  one  of  its  officers,  can  intro. 
duce  the  note  in  evidence  in  an  action  thereon,  as  possession  of  the 
note,  coupled  with  such  indorsement,  is  sufficient  to  establish  prima 
facie  that  plaintiff  is  the  owner  and  holder  thereof  and  that  it  is 
unpaid. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jambs  Z.  Moore,  Judge.     Affirmed. 

W.  A.  Lewis ^  for  appellants. 
Mendenhall  &  Tolman  (Smith  and  Cole,  of  counsel),  for 
respondent: 

The  law  is  that  in  an  action  on  a  promissory  note 
the  possession  and  the  production  of  the  note  by  the 
plaintiff  uncanceled  and  unextinguished  by  indorse- 
ments of  payments,  or  otherwise,  is  prima  facie  evi- 
dence that  the  plaintiff  is  the  owner  of  the  note,  and 
that  it  is  unpaid.  Bank  of  California  v.  Mott  Iron 
Works,  45  Pac.  674;  Yakima  National  Bank  v.  Knipe, 
6  Wash.  348;  McDaniel  v.  PressUr,  3  Wash.  636;  First 
National  Bank  v.  Emmitt,  35  Pac.  213;  Meadowcraft  v, 
Walsh,  39  Pac.  915;  Collins  v.  Gilbert,  94  U.  S.  754; 
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O'Keeffe  v.  First  National  Bank,  30  Pac.  473;  National 
State  Bank  v.  Richardson^  2  N.  Y.  Supp.  804;  1  Daniel, 
Neg.Inst.  (3d  ed.)  §§573,  575,  576. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Respondent's  action  was  to  foreclose  a 
mortgage  executed  by  Anna  James  and  her  husband, 
H.  D.  James,  to  the  Charles  F.  Emery  Real  Estate 
Loan  Company.  The  complaint  alleges  that  subse- 
quent to  the  execution  of  the  mortgage  and  the  note 
secured  thereby,  the  mortgagee,  for  valuable  consider- 
ation, indorsed  the  note  and  assigned  said  mortgage 
to  one  A.  E.  Bachelder,  trustee,  and  that  thereafter 
Bachelder,  as  trustee,  in  writing  duly  assigned  to  the 
respondent  all  his  interest  in  and  to  the  note  and 
mortgage.  The  appellants  were  made  parties  defend- 
ant, and  as  to  them  the  complaint  alleges  that  they 
''  have  or  claim  to  have  some  lien  or  iaterest  in  said 
premises,  which  lien  or  interest,  if  any,  is  subsequent 
and  inferior  to  that  of  this  plaintiff."  The  prayer 
was  for  a  money  judgment  against  the  defendants 
James,  and  that  the  lien  or  interest  of  the  appellants, 
if  any  exist,  should  be  decreed  subsequent  and  inferior 
to  that  of  the  respondent. 

Answering  separately,  the  appellants  denied  all  of 
the  allegations  of  the  complaint,  save  only  that  they 
admitted  that  they  ''  have  some  interest  in  the  prem- 
ises in  said  complaint  mentioned,"  and  they  in  no 
wise  attempted  to  set  out  the  nature  or  character  of 
their  interest.  There  was  a  decree  in  accordance  with 
the  prayer  of  the  complaint,  from  which  this  appeal 
was  prosecuted. 

The  first  contention  of  the  appellants  is  that  the 
court  erred  in  denying  their  motion  to  strike  the  bond 
for  security  for  costs  which  had  been  furnished  by 
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the  respondent  pursuant  to  appellants'  demand  for 
security  for  costs.  That  motion  was  based  upon  two 
grounds:  First,  that  the  bondsmen  resided  out  of  the 
county  of  Spokane  (in  which  county  the  action  was 
brought);  second,  that  the  sureties  did  not  justify  in 
any  separate  property.  The  motion  was  properly 
overruled.  As  to  the  first  ground  of  motion,  there  is 
nothing  in  the  statute  (§844,  Code  Proc),  which 
requires  sureties  on  a  cost  bond  to  possess  qualifica- 
tions that  are  not  required  by  sureties  generally. 
Sec.  245,  Code  Proc.  (Vol.  2,  HiU's  Code),  prescribes 
the  qualifications  of  bail,  and,  in  the  absence  of  any 
special  provision  requiring  additional  or  different 
qualifications  from  those  imposed  by  that  section,  one 
who  possesses  the  qualifications  therein  prescribed  is 
sufficient  as  a  surety  or  bondsman  for  all  purposes. 
Secondly,  it  was  not  necessary  that  there  should  have 
been  any  affidavit  or  attempted  justification  upon  the 
cost  bond  in  the  first  instance.  What  was  attempted 
in  that  regard  was  surplusage  merely.  But,  inde- 
pendently of  this,  the  affidavit  of  the  surities  was  in 
strict  compliance  with  §  246,  8v>pra,  and  was  sufficient 
in  form  and  substance. 

The  second  ground  of  alleged  error  is  that  respond- 
ent neglected  to  present  the  final  decree  to  the  appel- 
lants and  failed  to  give  them  any  notice  of  the  time 
and  place  of  signing  of  the  same.  This  constituted 
no  error.     Laws  1893,  p.  112,  §  3. 

3.  Nor  did  the  court  err  in  permitting  the  notes  to 
be  received  in  evidence  over  appellants'  objection  that 
the  execution  of  their  assignment  was  not  duly  proven. 
The  note  contained  the  following  indorsement:  "  Pay 
to  the  order  of  Mary  A.  Brooks,  without  recourse, 
Charles  F.  Emery  Real  Estate  Loan  Company,  per  R. 
M.    Palmer,    Treasurer."      Possession   of   the   note, 
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coupled  with  the  indorsement  in  question,  was  suffi- 
cient prima  Jacie  to  establish  that  plaintiff  was  the 
owner  and  holder  thereof,  and  that  it  was  unpaid. 

The  other  questions  raised  in  appellants'  brief  have 
been  duly  examined,  and  are,  we  think,  wholly  without 
merit.  An  examination  of  the  record  has  satisfied  us 
that  no  substantial  right  of  appellants  was  prejudiced 
by  any  ruling  of  the  trial  court,  that  the  decree  was 
rightfully  entered,  and  no  valid  reason  exists  for  dis- 
turbing it. 

Affirmed. 

Scott,  Dunbar  and  Rbavis,  JJ.,  concur. 


[No.  2385.    Decided  January  21, 1807.J 

John  Buckley  et  aL,  Respondents,  v.  M.  C.  Conley, 
Appellant 

DISMISSAL  OF  APPEAL  —  ABSENCE  OF   APPEALABLE  ORDER. 

An  appeal  will  be  dismissed  on  the  ground  that  no  final  judgment 
had  been  entered  in  the  cause,  when  the  record  on  appeal  does  not 
contain  either  the  verdict  or  the  judgment. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Appeal  dismissed. 

L.  H,  Prather,  and  John  H,  Roche,  for  appellant. 
James  Dawson,  for  respondents. 

Per  Curiam, — This  cause  was  submitted  on  the 
briefs  of  counsel.  Respondents'  brief  contains  a  mo- 
tion  to  dismiss  the  appeal  because  no  final  judgment 
had  been  entered  herein.  The  record  transmitted  to 
this  court  does  not  contain  either  the  verdict  or  the 
judgment.     Hence  it  does  not  appear  that  any  judg- 
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ment  has  been  entered  from  which  an  appeal  would 
lie.     The  motion  must  prevail. 


[No.  2433.    Decided  January  22. 1807.] 

Thb  City  of  Walla  Walla,  Appellant,  v.  Miles  C. 
Moore  et  al,,  Executors,  Respondents. 

TAXATION  — 8ITUB  OF  DKCKOBNT'B  PERSONAL  PROPBBTT. 

Penonal  property  of  a  decedent,  which  by  the  terms  of  his  will 
has  passed  into  the  hands  of  trustees  for  the  purpose  of  administra- 
tion, is  taxable  in  the  domicile  of  the  trustees  and  not  in  the  locality 
of  the  death  of  the  decedent. 

Appeal  from  Superior  Court,  Walla  Walla  County. 
— Hon.  William  H.  Upton,  Judge.    Affirmed. 

C.  M.  RadeVf  for  appellant. 

B.  L.  &  J.  L.  Stiarpstein,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  appellant,  the  city  of  Walla  Walla, 
brought  this  action  in  the  superior  court  of  Walla 
Walla  county  to  collect  from  the  defendants  the  sum 
of  $2,660.70,  municipal  taxes,  together  with  interest 
on  the  same,  penalty,  etc. 

This  case  was  tried  upon  a  stipulation  of  the  facts, 
and  the  pleadings.  It  appears  from  the  stipulation 
that  one  Dorsey  S.  Baker  died  in  the  city  of  Walla 
Walla  on  the  5th  day  of  July,  1888,  leaving  a  last  will 
and  testament,  which  will  appointed  the  said  defend- 
ants executors.  The  defendants  Miles  C.  Moore,  Ed- 
win F.  Baker  and  Walla  Walla  Willie  Baker,  it  is 
conceded,  do  not  reside  within  the  city  of  Walla  Walla, 
while  it  is  stipulated  that  Henry  Clay  Baker,  one  of 
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the  executors,  does  reside  within  the  city  of  Walla 
Walla.  One  fourth  of  the  amount  of  the  taxes  was  ten- 
dered by  Henry  Clay  Baker  for  himself  and  his  co-de- 
fendants  to  the  treasurer  of  Walla  Walla  city,  also  the 
taxes  on  a  small  amount  of  furniture,  which  it  is 
conceded  is  situated  in  Walla  Walla  city. 

The  trial  court  found  for  the  defendants,  and  from 
that  judgment  an  appeal  is  taken  here  by  the  city^ 
and  it  is  claimed  that  the  property  should  respond  to 
an  assessment  in  the  city  where  the  decedent  died. 
It  does  not  appear  strictly  from  the  pleadings  or  the 
facts  stipulated  that  the  decedent  Baker  was  a  resident 
of  the  city  of  Walla  Walla.  The  most  that  does  appear 
is  that  he  died  in  Walla  Walla,  leaving  personal  prop- 
erty in  that  city. 

The  authorities  are  somewhat  divided  on  the  propo- 
sition as  to  whether  the  property  of  the  decedent 
which  is  represented  by  the  executor  or  administrator 
sliould  be  taxed  at  the  residence  of  the  decedent  or  at 
the  residence  of  the  executor  or  administrator.  In 
Mayor  and  Aldermen  of  Oallatin  v.  Alexander,  10  Lea^ 
476,  a  case  cited  by  appellant,  it  was  decided  that  the 
legal  title  in  such  case  is  in  the  executor  for  the  pur- 
poses of  administration;  that  he  holds  the  property  as 
trustee,  and  so,  having  the  title  with  himself,  the  situ^ 
of  the  property  for  the  purpose  of  taxation  is  clearly 
the  residence  or  domicile  of  the  executor.  In  Cameron 
V.  City  of  Burlington,  56  Iowa,  320  (9  N.  W.  239),  it 
was  held  that  where  the  administrator  of  an  estate, 
having  personal  property  thereof  in  his  possession^ 
resided  in  the  same  county  in  which  his  decedent 
died,  but  in  a  different  township,  such  property  was 
taxable  in  the  township  of  his  residence. 

The  same  rule  was  followed  in  State  v.  Jones,  39  N. 
J.  Law,  650;  and  in  State  v.  Collector  of  Holmdel  Totvn^ 
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ship^  39  N.  J.  Law,  79,  it  was  held  that  the  tax  upon 
personal  property  in  possession,  or  under  control,  of 
the  executor  should  be  against  the  person  holding  the 
office  in  his  representative  character,  and  such  tax 
could  be  assessed  only  in  the  township  where  the 
executor  resided,  for  all  such  property,  wherever  situ- 
ated. And  such,  we  think,  is  the  well  established  rule 
in  cases  where  the  property  is  in  the  hands  of  a|^ 
executor,  although  there  are  some  cases  holding  to  the 
contrary.  But  we  see  no  good  reason  why  the  deced- 
ent's property  should  be  compelled  indefinitely  to 
respond  to  taxes  in  a  locality  where  he  happened  to 
reside  when  he  died.  If  he  had  moved  away  himself, 
of  course  the  situs  would  have  changed,  so  far  as  the 
taxation  of  this  character  of  property  was  concerned, 
and,  the  property  having  passed  into  the  hands  of 
representatives  of  the  decedent,  there  seems  to  be  no 
good  reason  why  their  domicile  should  not  be  taken 
into  consideration  in  the  taxation  of  the  property 
which  they  represent  and  control. 

But  the  will  in  this  case,  which  is  a  part  of  the  stip- 
ulation, convinces  us  that  these  defendants,  while  they 
are  named  as  executors,  are,  by  the  duties  which  are 
imposed  upon  them,  really  made  trustees  of  this  es- 
tate, and  under  all  the  authorities  the  sittts  of  the 
property  is  with  the  trustees.  See  1  Desty  on  Taxa- 
tion, p.  337.  Mayor  and  Council  of  Baltimore  v.  Stir' 
ling,  29  Md.  48;  State  ex  rel,  Harkness  v.  Matthews,  10 
Ohio  St.  431 ;  Trustees  of  Academy  of  Richmond  County 
V.  Augusta,  90  Ga.  634  (17  S.  E.  61);  State  v.  Collector, 
39  N.  J.  Law,  79.  In  fact  the  general  current  of  au- 
thority is  in  this  direction. 

The  appellant  cites  Cooley  on  Taxation,  p.  270 
(which  is  p.  375  of  the  second  edition  to  which  we 
have  access),  to  sustain  the  contention  that  all  the 
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personal  property  belonging  to  the  decedent's  estate  has 
its  situs  at  the  place  of  residence  of  the  decedent,  but 
we  do  not  think  the  text  sustains  the  contention.  It 
sustains  exactly  the  reverse.  Mr.  Cooley  says,  "In 
general,  personal  estate  in  the  hands  of  a  trustee  is  to 
be  assessed  to  him  at  the  place  of  his  domicile/'  citing 
some  of  the  cases  to  which  we  have  above  referred, 
Und  many  others.  ''  If  the  fund  is  in  charge  of  a  court, 
it  is  taxable  in  the  jurisdiction  having  control  of  it." 
But  it  will  be  noticed  that  in  this  case  the  estate  is 
not  in  charge  of  the  court,  and  no  court  is  exercising 
or  can  exercise  any  jurisdiction  over  it  under  the 
provisions  of  the  will  itself,  which  especially  provides 
that  the  estate  shall  be  conducted  by  the  executors, 
and  that  they  shall  be  relieved  from  supervision  and 
control  of  all  courts,  answering  only  to  the  tribunal  of 
their  own  consciences  for  fidelity  in  their  special 
office,  providing  among  other  things  that  they  should 
not  be  required  to  give  bonds.  This  direction  was 
made  under  the  provisions  of  §  1443  of  the  Code  of 
1881,  and,  under  the  directions  of  this  will  and  of  said 
section,  all  the  supervision  that  the  court  had  was  to 
admit  to  probate  such  will,  and  after  the  will  was 
proven,  the  estate  passed  untrammeled,  under  the 
conditions  of  the  will,  into  the  hands  of  the  executors 
or  trustees. 

The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Gordon  and  Reavis,  JJ.,  concur. 
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16    348\ 
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Daniel  Morris,  Respondent,  v.  Fred  Graham  et  al.^ 
Appellants. 

PUBLIC   NUIBANCB  —  ACTION    BT   PBIYATB    INDIVIDUAL   TO    BBBTBAIN  — 
BIOHTOF  FI8HBBY  —  LICBN8B. 

A  private  individual  may  properly  maintain  an  action  in  behalf 
of  himself  and  others  similarly  situated  to  enjoin  the  construction 
and  maintenance  of  a  fish  trap  in  a  river,  when  such  trap,  although 
constituting  a  public  nuisance,  at  the  same  time  causes  special 
damages  to  plaintiff  and  others  in  the  same  class  in  the  pursuit  of 
their  business  as  drift  or  gill  net  fishermen. 

The  right  of  fishery  is  common  to  all  citizens  of  the  state,  and  par- 
ties cannot  be  permitted  to  obtain  the  sole  benefit  in  any  locality  by 
the  construction  and  operation  of  a  trap  or  pound  net,  which  would 
practically  exclude  others  from  fishing  in  the  same  waters. 

A  license  to  fish  granted  by  the  state  fish  commissioner  under 
Laws  1893,  p.  15,  constitutes  a  roving  license,  and  cannot  be  con- 
strued as  authority  for  the  maintenance  of  a  trap  at  any  designated 
I>oint. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBridb,  Judge.     AflSrmed. 

A.  M.  Mooref  for  appellants. 
if.  P.  Hurd,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

GoRDONi  J. — Respondent,  on  behalf  of  himself  and 
others  similarly  situated,  instituted  this  action  in  the 
superior  court  of  Skagit  county  to  enjoin  and  restrain 
the  appellants  from  erecting  a  fish  trap  or  pound  net 
in  the  channel  of  the  North  Fork  of  the  Skagit  River, 
where  the  same  empties  into  the  waters  of  Puget 
Sound.  Issue  of  fact  was  joined  and  the  cause  pro- 
ceeded to  trial.  Upon  findings  and  conclusions  en- 
tered, the  lower  court  rendered  a  decree  perpetually 
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enjoining  and  restraining  the  appellants  from  making 
or  constructing  said  trap.  The  appeal  is  from  said 
decree. 

It  is  urged  in  the  brief  of  appellants'  counsel  that 
the  respondent  has  no  such  interest  in  the  subject 
matter  of  litigation  as  enables  him  to  maintain  the 
action;  that  the  stream  in  question  is  a  navigable 
stream,  and  the  acts  threatened  by  appellants  would 
constitute  a  public  nuisance,  if  unlawful  at  all,  and 
that  such  nuisance  cannot  be  abated  through  a  private 
person,  but  that  the  suit  should  have  been  instituted 
on  the  relation  of  the  attorney  general. 

It  appears  from  the  findings  (which  are  amply  sup- 
ported by  competent  evidence),  that  to  construct 
said  fish  trap  or  pound  net  it  would  be  necessary  to 
drive  into  the  bed  of  the  channel,  piles  or  stakes  at  in- 
tervals of  about  ten  feet,  to  which  the  appliances  of 
the  trap  might  be  attached;  that  the  pound  proposed 
to  be  erected  would  be  in  dimensions  about  forty  feet 
square;  that  the  channel  in  which  appellants  proposed 
to  erect  said  trap  is  the  only  channel  leading  from 
said  stream  into  the  waters  of  Puget  Sound;  that  it 
has  for  years  been  open  to  the  common  use  of  the  pub- 
lic and  of  the  respondent  and  his  fellow  fishermen  ply- 
ing their  vocations  with  drift  nets  or  gill  nets  for  the 
purpose  of  catching  salmon.  It  further  appears  that 
said  fishermen  had  kept  the  channel  and  ground  in 
said  vicinity  clear  and  free  of  logs  and  sticks,  to  en- 
able them  to  carry  on  their  business;  that  the  fishing 
grounds  extended  into  the  waters  of  the  Sound  for  a 
distance  of  about  three-fourths  of  a  mile,  and  the 
principal  run  of  salmon  is  through  the  channel  in 
which  appellants  desire  to  construct  their  trap;  that 
the  width  of  the  channel  at  extreme  low  water  mark 
is  only  about  forty-five  feet;  that  the  trap,  if  con- 
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strncted,  would  render  it  impossible  to  drift  nets 
through  the  channel  on  either  side  of  the  trap,  and 
that  the  plaintiff  and  the  other  fishermen  in  whose  be- 
half the  suit  is  brought  would  be  deprived  of  the  com- 
mon  right  of  fishing  in  the  waters  in  that  vicinity. 

In  this  connection  it  should  be  stated  that  there  was 
no  demurrer  or  other  motion  addressed  to  the  com- 
plaint, and  we  think  that  it  is  sufficient  to  support  the 
findings  and  decree  as  against  any  objection  made  to 
it  after  issue  of  fact  was  joined. 

The  objection  that  the  suit  should  have  been  brought 
upon  the  relation  of  the  attorney  general,  and  that  the 
respondent  has  no  such  interest  as  would  enable  him 
to  maintain  the  action,  is  not  well  taken.  He  brings 
it  on  behalf  of  himself  and  others  whose  rights  are 
similarly  affected.  It  is  brought  in  behalf  of  a  class 
and  the  injury  complained  of  is  not  common  to  the 
general  public,  but  peculiarly  affects  the  respondent 
and  those  in  the  class  to  which  he  belongs.  The  acts 
complained  of  constitute  a  damage  and  special  injury 
to  him  in  which  the  general  public  do  not  share. 
The  fact  that  others  would  suffer  in  the  same  way,  if 
they  were  similarly  engaged,  constitutes  no  bar  to  the 
maintenance  of  the  present  action.  As  is  aptly  said 
by  Mr.  Justice  Bbatty,  in  Spokane  MiU  Co.  v.  Pont,  50 
Fed.  429  : 

"  If  what  others  might  suffer  under  the  same  cir- 
cumstances were  made  the  rule,  then  in  no  case  could 
it  be  said  individuals  ever  suffer  special  damages  from 
a  public  nuisance." 

In  Lansing  v.  Smith,  4  Wend.  9  (21  Am,  Dec.  89), 
Chancellor  Walworth  says  : 

"  Every  individual  who  receives  actual  damage  from 
a  nuisance  may  maintain  a  private  suit  for  his  own 


346  MORRIS  ▼.  GRAHAM. 

Opinion  of  the  Goort  -—  Gk>BDON,  J.  [16  Wash. 

injury,  although  there  may  be  many  others  in  the 
same  situation." 

See,  also,  Skinner  v.  Hettrick,  73  N.  C.  53. 

It  is  further  objected  that  the  complaint  does  not 
show  that  the  respondent  is  a  citizen  of  the  state  and 
entitled  to  fish  in  its  navigable  waters.  The  com- 
plaint alleges  that  he  has  been  engaged  in  the  busi- 
ness of  fishing  at  the  point  in  question  for  upwards  of 
a  year  prior  to  instituting  the  action.  This,  in  con- 
nection with  the  other  allegatiQ;n,  was  sufficient  as 
against  the  objection  so  unseasonably  made.  To  per- 
mit the  construction  and  operation  of  this  trap  would 
afford  the  appellants  the  sole  right  to  fish  at  the  point 
in  the  navigable  water  already  referred  to.  The  right 
which  they  seek  to  exercise  for  their  exclusive  bene- 
fit is  a  right  common  to  all  of  the  citizens  of  the 
state,  in  the  absence  of  express  prohibitory  legisla* 
tion. 

Another  contention  of  appellants  is  that  they  are 
entitled  to  construct  and  operate  the  trap  by  virtue  of  a 
license  to  fish  granted  to  them  by  the  State  Fish  Com- 
missioner pursuant  to  the  act  of  February  10,  1893 
(Laws  1893,  p.  15).  In  State,  ex  rel.  Curty^  v.  Craw- 
ford, 14  Wash.  373  (44  Pac.  876),  we  decided  adversely 
to  this  contention  of  appellants,  holding  that  the 
legislative  act  did  not  contemplate  a  license  to  fish  at 
any  designated  point,  but  only  what  is  termed  a 
"roving"  license. 

We  have  examined  the  several  objections  raised  in 
the  able  brief  of  appellants'  counsel,  but  are  unable  to 
conclude  that  any  error  was  committed  by  the  lower 
court  calling  for  a  reversal  of  the  decree,  and  it  is 
affirmed. 

Scott,  C.  J.,  and  Anders,  Dunbar  and  Rbavis,  JJ., 
concur. 
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[Na  2465.    Decided  January  23, 1807.] 

The  State  of  Washington,  on  the  Relation  of  The  IJJ  Jg 
/.  F.  Hart  Lumber  Company,  v.  The  Superior  Court  \*J^  ^Jj 
OF  Snohomish  County  and  John  C.  Denney,  Judge. 

PROHIBITION,  WBIT    OF  —  OPBBATION  OP  WBIT  —  CHANGED    CONDITIONS. 

Where,  pending  a  hearing  upon  an  application  for  a  writ  of  pro- 
hibition to  restrain  the  superior  court  from  bringing  an  action  to 
trial  before  an  illegal  jury,  who  are  disqualified  in  consequence  of 
haying  served  as  jurors  within  the  preceding  year,  the  court  dis- 
misses such  jury  subsequent  to  the  issuance  of  the  alternative  writ 
and  brings  the  action  to  trial  before  another  jury,  to  which  the 
same  objection  cannot  be  urged,  there  is  nothing  for  a  writ  of  pro- 
hibition to  operate  upon,  and  the  applicant  is  not  entitled  to  a  per- 
emptory writ. 

Original  Application  for  Prohibition. 

W.  H.  Pritchard^  Stiles  &  Stevens,  and  Coleman  &  Hart, 

for  relator: 

While  operation  of  a  writ  of  prohibition  ie  primarily 
and  principally  preventive  rather  than  remedial,  yet 
remedial  or  corrective  remedies  may  be  offered  as  in- 
cidental to  the  principal  ofSce  of  the  writ.  Havemeyer 
V.  Superior  Court,  84  CaL  327.  It  is  a  familiar  rule 
thaty  where  a  court  has  jurisdiction,  it  will  afford  com- 
plete relief,  and  that  a  party  will  not  be  compelled  to 
resort  to  more  than  one  action  for  redress  of  an  injury. 
Frer^h  v.  Noel,  22  Grat.  454. 

P.  C.  Sullivan,  A.  F.  Burleigh,  Bell  &  Austin,  and  Crow^ 

ley  &  Orosscup,  for  respondent  : 

The  court  having  discharged  the  jury  complained 
of,  as  shown  by  the  return,  the  facts  and  conditions 
are  so  changed  after  the  alternative  writ  was  issued 
that  there  is  no  ground  for  the  issuance  of  a  final  writ 
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under  changed  conditions,  and  the  alternative  order 
becomes  inoperative  from  the  time  of  such  changed 
conditions.  United  States  v.  Hoffman,  4  Wall.  158; 
Williams  v.  Shoudy,  12  Wash.  362;  Pennsylvania  v. 
Wheeling,  etc,,  Bridge  Co.,  18  How.  421. 

Decrees  and  writs  are  to  be  considered  in  connec- 
tion with  the  pleadings,  and,  if  the  language  is  broader 
than  is  required,  it  will  be  limited  so  that  its  efifect  will 
be  such,  and  such  only,  as  is  needed  for  the  purpose  of 
the  case  as  has  been  made.  Barnes  v.  Chicago,  etc. ,  Ry. 
Co  ,  122  U.  S.  14;  State,  ex  rel.  Dubuisson,  v.  Perratdt, 
48  La.  An.  474. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — In  this  matter,  upon  the  ex  parte  ap- 
plication of  the  relator  alleging  facts  from  which  it 
appeared  that  the  lower  court  was  about  to  exceed  its 
jurisdiction  in  bringing  a  certain  action  —  of  The  J.  F. 
Hart  Lumber  Company  v.  Wyatt  J.  Rucker — to  trial 
before  a  jury  of  persons  who  were  disqualified  to  act, 
in  consequence  of  having  served  as  jurors  at  another 
term  of  court  within  one  year  preceding  said  time, 
and  as  there  seemed  to  be  no  other  adequate  remedy, 
and  being  willing  that  the  matter  should  be  brought 
before  us  for  determination,  an  alternative  writ  of  prohi- 
bition was  directed  to  issue,  returnable  on  the  15th  day 
of  January,  1897.  Service  was  had  and  a  return  made 
by  the  respondent,  from  which  it  appears  that  said 
objectionable  jury  was  discharged  and  a  new  jury 
called  and  the  cause  tried  before  the  return  day  of 
the  writ. 

The  relator  moved  to  strike  this  return  on  the  ground 
that  the  respondent  had  proceeded  in  violation  of  the 
alternative  writ  in  trying  said  cause  at  all  before  the 
matter  complained  of  was  finally  heard  in  this  court. 


STATE,  EX  BEL.  HART,  ETC. ,  CO.  v.  SUPERIOR  COURT.   349 
'Jan.  1897.]         Opinion  of  the  Court— Scott,  C.  J. 

There  is  a  contention  as  to  what  relief  the  plaintiff  is 
entitled  to  now  under  sach  circumstances,  it  being  con- 
tended upon  one  side  that  the  court  should  order  such 
trial  set  aside  and  place  the  parties  in  statu  quo^  and 
on  the  other  that,  the  trial  having  taken  place,  no  re- 
lief can  be  given  in  this  proceeding. 

But  the  first  point  to  determine  is,  was  there  a  vio- 
lation of  the  writ?  It  is  clear  that  the  only  matter 
sought  to  be  prohibited  was  the  trying  of  the  cause 
before  the  said  illegal  jury.  It  is  true,  some  complaint 
was  made  in  the  application  of  the  relator  that  the 
court  had  set  the  cause  for  trial  in  violation  of  one  of 
the  rules  of  said  court.  But  it  goes  without  saying 
that  this  court  would  not  interfere  by  the  extraordin- 
ary remedy  of  prohibition  in  a  mere  question  of  prac- 
tice concerning  a  rule  of  the  lower  court;  nor  did  the 
alternative  writ  purport  to  do  so.  The  action  of  the 
respondent  in  discharging  the  jury  complained  of 
must  be  regarded  as  a  confession,  in  so  far  as  this 
proceeding  is  concerned,  that  said  jury  was  an  illegal 
one,  and  that  the  trial  of  the  cause  before  said  jury 
was  properly  restrained.  The  only  purpose  of  such 
an  alternative  writ  is  to  cause  the  court  or  judge  to 
forego  or  abandon  the  contemplated  action  or  pro- 
ceeding complained  of,  or  otherwise  to  show  cause 
why  the  same  should  be  permitted.  Consequently, 
two  courses  were  open  to  the  respondent;  one  to  re- 
frain from  the  alleged  illegal  action;  the  other  to  con- 
test the  question  of  its  illegality,  and  the  former  was 
chosen. 

However,  it  is  contended  by  the  relator  that  this 
writ  in  terms  absolutely  prohibited  the  court  from 
trying  the  cause  at  all  until  the  return  day.  But  we 
do  not  so  regard  it.  If  it  did  so  absolutely  prohibit  the 
court  from  trying  the  cause  over  which  it  had  juris- 
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diction,  it  was  improper  in  form  and  not  appropiate 
to  the  relief  to  which  the  relator  was  entitled,  and 
would  be  quashed  and  the  proceeding  set  aside  upon 
a  proper  application,  although  this  court  would  not 
permit  the  lower  court  to  proceed  in  violation  of  its 
terms  while  it  remained  in  force,  as  the  remedy  would 
be  to  apply  here  for  a  modification.  But  the  fair  con- 
struction of  the  writ,  especially  considering  the  ground 
upon  which  it  was  based,  recited  therein,  is  that  it 
was  only  intended  to,  and  only  did,  restrain  the  court 
from  proceeding  to  try  said  cause  before  the  alleged 
illegal  jury  aforesaid,  until  a  hearing  could  be  had 
and  the  matter  determined.  The  lower  court  saw  fit 
to  comply  with  the  alternative  writ  by  discharging 
such  jury  and  calling  another.  For  that  reason  the 
final  writ  should  not  issue,  but  the  error  being  con- 
fessed, the  relator  will  recover  its  costs  against  the  de- 
fendant  in  the  principal  action,  he  being  the  interested 
party. 
Re  A  VIS,  Gordon  and  Ddnbar,  J  J.,  concur. 


[No.  2278.    Decided  January  26,  1897.] 

The  State  of  Washington,  on  the  Relation  of  Charlei 
H.  Wolf^  V.  James  Z.  Moore,  Judge  of  the  Superior 
Court  of  Spokane  County. 

PBOHIBITION,  WRIT  OF —  OPERATION  — JUBIBDICTION  OF  SUPERIOR  COURT. 

The  fact  that  the  superior  court  has  been  restrained  by  a  writ  of 
prohibition  issuing  from  the  supreme  court  from  interfering  with 
the  rights  of  parties  in  the  subject  matter  of  a  certain  action,  as 
decreed  by  the  supreme  court  on  appeal,  will  not  prevent,  the  su- 
perior court  from  assuming  jurisdiction  of  an  action  involving  the 
same  subject  matter,  when  the  action  involves  the  rights  of  a  person 
who  was  not  a  party  or  privy  to  the  prior  action. 
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Original  Application  for  Mandamus. 

Chravea,  Wolf  &  Oravea,  for  relator. 
W.  8.  Daw8on,  and  Forater  &  Wakefield  ( Win8ix>n  & 
Winston,  of  counsel),  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  is  an  application  for  a  writ  of 
mandate  to  compel  the  respondent  to  proceed  with  the 
trial  of  a  cause  in  the  superior  court  of  Spokane 
county,  in  which  the  relator  is  plaintiff  and  Laura 
Wolferman  et  al.  are  defendants.  An  alternative  writ 
was  directed  to  issue,  and  the  matter  is  now  before  us 
upon  the  return  of  the  respondent  thereto.  Upon  the 
showing  made  by  the  relator,  it  appears  that  he  is  the 
owner  of  a  judgment  which  he  claims  is  a  lien  upon 
certain  lands  owned  by,  or  in  which,  the  defendants 
have  an  interest;  that  at  the  time  said  judgment  lien 
attached,  said  lands  were  subject  to  a  mortgage,  which 
also  included  other  lands,  but  that  the  particular  lands 
in  controversy  were  afterwards  released  from  the  lien 
of  said  mortgage,  whereby  it  is  claimed  that  the  judg- 
ment lien  of  the  relator  became  a  prior  lien  on  said 
lands.  Thereafter,  the  mortgage  was  foreclosed  upon 
all  the  lands,  not  excepting  that  part  claimed  to  have 
been  released,  but  the  relator  was  not  made  a  party  to 
said  action,  which  was  before  this  court  in  various 
ways  upon  several  different  occasions.  Wolferman  v. 
BeU,  6  Wash.  84  (32  Pac.  1017,  36  Am.  St.  Rep.  126); 
State  ex  rel,  Wolferman  v.  Superior  Court,  7  Wash.  234 
(34  Pac.  930);  Wolferman  v.  Bell,  8  Wash.  141  (35  Pac. 
603);  State  ex  rel,  Wolferman  v.  Superior  Courts  8  Wash. 
591  (36  Pac.  443). 

It  appears  from  the  return  that  the  respondent  re- 
fused to  proceed  with  the  trial  of  said  cause  after  the 
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joining  of  issue,  on  the  ground  that  he  was  prohibited 
from  so  doing  by  the  final  writ  issued  in  the  proceed- 
ing of  State  ex  rel.  Wolferman  v.  Superior  Courts  8  Wash. 
591,  aforesaid.  Most  of  the  matters  alleged  in  the 
return  as  a  reason  why  the  court  should  not  proceed 
with  the  trial  of  said  cause  go  to  the  merits  of  the 
action,  and  of  course  we  would  not  assume  to  de- 
termine them  in  this  controversy,  nor  to  examine  into 
them  further  than  to  determine  that  the  plaintiff  was 
asserting  in  good  faith  an  independent  claim  against 
said  lands.  While  the  language  of  said  writ,  literally 
construed,  might  be  interpreted  as  preventing  the  re- 
spondent from  trying  this  cause,  it  is  evident  that  it 
must  be  construed  with  reference  to  the  matters  in 
litigation  in  the  mortgage  foreclosure  suit  aforesaid, 
or  that  should  have  been  litigated  therein  between 
the  parties  thereto;  and  the  language  of  the  writ  must 
be  limited  by  such  matters,  for  certainly  it  could  have 
no  force  as  against  a  person  not  a  party  to  the  record, 
nor  in  privity  with  any  party  to  those  proceedings, 
who  is  seeking  to  maintain  an  independent  claim 
against  said  lands,  for  to  hold  such  a  party  so  pre- 
cluded would  be  to  deprive  him  of  his  property  with- 
out due  process  of  law.  We  are  of  the  opinion  that 
the  final  writ  should  issue. 

The  usual  order  will  be  made  imposing  costs  herein 
on  the  defendants  in  the  action  aforesaid,  they  being 
the  interested  and  resisting  parties  here. 

Dunbar  and  Reavis,  JJ.,  concur. 
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[No.  2369.    Decided  January  26.  1897.] 

Charles  Leavitt  et  al.,  Appellants,  v.  Terry  Cham- 
bers, Respondent, 

CBBTIOBARI  —  PBOCEDUBE — BEPEAL  OF  STATUTE  BY  IMPLICATION. 

The  act  of  March  13, 1895  (Laws  1805,  p.  114),  fumifihes  a  full  and 
complete  mode  of  procedure  in  certiorari  proceedings,  and  neces- 
sarily repeals  by  implication  prior  statutes  covering  the  same  sub* 
jeCt  matter. 

Under  Laws  1895,  p.  114,  §5,  a  writ  of  certiorari  issued  by  the 
clerk  of  the  court  without  any  order  or  authority  from  the  court  or 
judge  thereof  is  ill^c^l  and  unwarranted,  and  should  be  quashed. 

Appeal  from  Superior  Court,  Chehalis  County. — 
Hon.  Mason  Irwin,  Judge.    Reversed. 

Qriffiths  &  Htdchesan,  for  appellants. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  appeal  is  from  a  judgment  of  the 
superior  court  for  Chehalis  county,  which  reversed  and 
set  aside  a  judgment  in  favor  of  the  appellants  Leavitt 
and  Maloney  rendered  by  a  justice  of  the  peace.  The 
respondent  herein  instituted  the  proceedings  in  the 
superior  court  under  the  provisions  of  title  16,  ch.  14, 
2  Hill's  Code,  relating  to  certiorari.  The  writ  was 
issued  by  the  clerk  conformably  to  §  1623,  Code  Proc, 
(Vol.  2,  Hill).  Upon  the  return  of  the  writ  in  the 
lower  court  the  appellants  herein  moved  to  quash  the 
writ  upon  the  ground,  among  others,  that  it  was 
issued  by  the  clerk  without  any  order  or  authority 
from  the  court  or  the  judge  thereof.  The  motion  to 
quash   was   denied,  and  exception   duly  taken. 

The  real  question  for  decision  is,  does  the  act  ap- 
proved  March  13,  1895,  relating  to  special  proceedings 
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of  a  civil  nature  (Session  Laws,  1895,  p.  114),  repeal 
§  1623  of  the  code,  which  is  as  follows: 

"  Upon  complying  with  the  provisions  of  the  pre- 
ceding section,  the  party  applying  shall  be  entitled  to 
such  writ,  which  shall  be  issued  by  the  clerk  as  of 
course,  and  no  application  to  the  superior  court,  or  the 
judge  thereof,  shall  be  necessary  in  the  premises." 

We  think  the  question  must  be  answered  in  the 
affirmative. 

Section  6,  art.  4,  of  the  constitution  of  this  state,  re- 
lating to  the  jurisdiction  of  the  superior  court  pro- 
vides : 

"  Said  courts  and  their  judges  shall  have  power  to 
issue  writs  of    .     .     .     certiorari"  etc., 

which  evidently  contemplates  that  the  application  for 
the  writ  shall  be  made  to  the  court  or  the  judge 
thereof,  and  the  act  of  1895,  supra,  is  in  harmony 
therewith.     Section  5  of  that  act  is  as  follows  : 

"  The  application  must  be  made  on  affidavit  by  the 
party  beneficially  interested,  and  the  court  may  require 
a  notice  of  the  application  to  he  given  to  the  adverse  party, 
or  may  grant  an  order  to  show  cause  why  it  should 
not  be  allowed,  or  may  grant  the  writ  without  notice." 

In  other  words,  the  act  of  1895  provides  for  a  differ- 
ent mode  of  procedure  than  that  contemplated  by 
§  1623  above  set  out.  The  later  act  should  prevail. 
It  furnishes  in  itself  a  full,  complete  mode  of  pro- 
cedure in  certiorari  proceedings;  from  which  it  follows 
that  the  prior  proceedings  in  relation  thereto  are  ab- 
rogated, even  without  words  of  express  repeal.  We 
think  that  the  court  erred  in  denying  the  motion  to 
quash  the  writ. 

Reversed. 

Scott,  C.  J.,  and  Dunbar,  Rbavis  and  Anders,  JJ., 
concur. 
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John  Senofeldbr,  Administrator,  et  al..  Respondents, 
v.  Henry  Hill  et  aL,  Appellants. 

BECEIVEH8  —  APPOINTMENT  IN    EJECTMENT  SUIT  —  AMENDED  PLEADING 
—  HOW  FAR  PART  OF  RECORD. 

The  appointment  of  a  receiver  is  unwarranted  in  an  action  in- 
volving the  title,  and  right  to  rents  and  profits,  of  certain  real 
estate,  when  the  legal  title  thereto  is  claimed  by  both  plaintiffs  and 
defendants. 

While  an  original  complaint  does  not  cease  to  be  a  part  of  the 
record  by  reason  of  the  filing  of  an  amended  complaint,  nevertheless 
the  plaintiff  cannot  avail  himself  of  any  allegations  contained  in  the 
original  complaint,  althoagh  his  advertary  may. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jesse  Arthur,  Judge.     Reversed. 

A.  0.  Avery,  and  Blake  &  Post,  for  appellants. 
Plummer  &  Thayer,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Plaintiffs  in  the  court  below  (respond- 
ents here)  brought  this  action  to  recover  possession 
of  certain  real  property  described  in  the  complaint, 
located  in  the  city  of  Spokane,  and  for  damages  and  a 
receiver,  pendente  lite,  to  take  charge  of  the  property 
and  collect  the  rents,  etc.  Upon  the  property  in  dis- 
pute there  is  a  large,  four-story  building,  occupied  by 
numerous  tenants.  The  amended  complaint  alleges  that 
the  respondents  are  the  owners  in  fee  and  entitled  to 
the  possession  of  the  property,  that  the  appellants, 
without  right  or  title,  entered  into  possession  of  it, 
and  unlawfully  withhold  possession,  to  plaintiff's 
damage  in  the  sum  of  $25,000.  Thereafter,  and  within 
the  time  in  which  the  appellants  were  by  law  per- 
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mitted  to  answer,  and  prior  to  any  answer,  respond- 
ents moved  for  the  appointment  of  a  receiver.  A 
hearing  was  had  and  a  receiver  appointed  to  take 
charge  of  said  property.     The  defendants  appeal. 

In  opposition  to  the  motion  for  the  appointment  of 
a  receiver,  the  appellants  introduced  numerous  affi- 
davits to  the  effect  that  appellants  Breslauer,  Wise  and 
Ostroski  were  the  owners  in  fee  of  the  property  in 
dispute;  that  they  derived  title  by  deed  of  general 
warranty  from  respondent  C.  W.  Carson,  to  whom 
they  had  paid  $110,000  as  purchase  price  thereof;  that 
pursuant  to  such  purchase  they  entered  into  posses- 
sion of  the  property,  and  had  been  in  actual,  open  and 
notorious  possession  thereof,  and  of  the  whole  thereof, 
for  upwards  of  three  years  prior  to  the  commencement 
of  the  action;  that  their  co-defendants  and  appellants 
were  their  tenants;  that  the  legal  title  to  said  premises 
of  record  in  the  office  of  the  auditor  of  said  county 
was  in  said  appellants  Breslauer,  Wise  and  Ostroski; 
that  they  were  solvent  and  abundantly  able  to  respond 
in  damages,  if  damages  should  be  awarded  against 
them.  No  other  proof  of  title  in  either  party  was 
offered  or  received  upon  the  hearing.  It  would  seem 
to  require  little  argument  to  demonstrate  that  the 
order  appointing  a  receiver,  under  the  circumstances, 
was  unwarranted. 

"The  rule  seems  to  be  universal  in  this  country  and 
in  England  that  whenever  the  contest  is  simply  a 
question  of  disputed  title  to  the  property,  the  plaintiff 
asserting  a  legal  title  in  himself  against  a  defendant 
in  possession  and  receiving  the  rents  and  profits 
under  a  claim  of  legal  title,  equity  refuses  to  lend  its 
extraordinary  aid  by  interposing  a  receiver,  just  as  it 
refuses  an  injunction  under  similar  circumstances, 
leaving  the  plaintiff  to  assert  his  title  in  the  ordinary 
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forms  of  procedure  at  law."  Rollins  v.  Hew^/,  77  N.  C. 
467. 

See,  also,  3  Pomeroy,  Equity  Jurisprudence,  (2d  ed.), 
§  1333;  High,  Receiver's,  (3d  ed.),  §  553  et  seq. 

In  Brundage  r.  Home^  etc,.  Association,  11  Wash. 
277  (39  Pac.  666),  this  court  said: 

"  Courts  will  not  appoint  a  receiver  except  when  it 
is  necessary  either  to  prevent  fraud,  protect  property 
from  injury  or  preserve  it  from  destruction,  and  mere 
allegations  of  these  facts  are  not  sufficient  to  authorize 
a  court  to  appoint  a  receiver." 

It  appears  from  the  transcript  that,  in  the  original 
complaint  in  the  action,  plaintiff's  title  is  set  out  with 
particularity,  and  it  is  contended  that  the  court  below 
based  its  order  in  part  upon  this  original  complaint. 
The  motion  for  the  appointment  of  a  receiver  was 
based  upon  the  records  and  files,  and  it  is  further  con- 
tended that  the  original  complaint  was  a  part  of  said 
record.  While  it  is  undoubtedly  true  that  for  certain 
purposes  an  original  complaint  does  not  cease  to  be  a 
part  of  the  record,  even  though  an  amended  complaint 
be  subsequently  filed,  nevertheless  the  plaintiff  cannot 
avail  himself  of  any  allegations  contained  in  the  orig- 
inal complaint.  When  he  elects  to  amend  and  does 
amend,  he  must  stand  upon  the  case  as  stated  in  his 
amendment.  Section  222  of  the  Code  of  Procedure 
provides  that  when  any  pleading  is  amended  it  shall 
be  done  by  filing  a  new  pleading,  and  "  such  amended 
pleading  shall  be  complete  in  itself,  without  reference 
to  the  original,  or  any  preceding  amended  one." 
While  in  a  proper  case  his  adversary  might  avail  him- 
self of  matter  contained  in  an  original  complaint,  we 
think  it  cannot  be  invoked  by  plaintiff  in  his  own 
behalf. 
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No  proper  case  was  made  for  the  appointment  of  a 
receiver  herein,  and  the  order  appealed  from  will  be 
reversed. 

Scott,  C.  J.,  and  Dunbar  and  Beavis,  JJ.,  concur. 


[ No.  2466.    Decided  January  26, 1897.] 

The  State  op  Washington,  Respondent,  v.  John  W. 
CoNSiDiNE,  Appellant. 

COUBTS  —  JimiSDICTION  OYER  1CIBDB1CEAN0R8  —  BALE  OF  INTOXICATINO 
LIQUORS  —  EMPLOYMENT  OF  FEMALES  —  OONSTTnTTIONAL  LAW. 

A  grant  of  jurisdiction  over  a  certain  subject  matter  to  one  court 
does  not  itself  imply  that  such  grant  of  jurisdiction  is  to  be  exclu- 
sive. 

Under  the  constitution  and  statutes  the  superior  court  has  con- 
current jurisdiction  with  the  municipal  court  over  misdemeanors 
committed  within  cities  which  have  been  granted  municipal  courts 
by  the  legislature. 

In  an  information  charging  defendant  with  employing  a  female 
person  in  a  saloon,  beer  hall,  bar  room,  theatre  or  place  of  amuse- 
ment, where  intoxicating  liquors  are  sold  as  a  beverage,  it  is  un- 
necessary to  state  the  name  of  the  female  so  employed  by  defendant, 
where  no  timely  objection  is  made  by  defendant  as  the  gravamen  of 
the  offense  is  the  employment  of  a  female  person  in  a  place  prohi- 
bited by  statute. 

A  law  forbidding  the  employment  of  females  in  places  where  in- 
toxicating liquors  are  sold  as  a  beverage  is  a  prohibition  on  con- 
tracts against  good  morals,  and  clearly  within  legislative  power  and 
is  not  in  violation  of  the  constitutional  inhibition  agftinst  abridging 
the  privileges  or  immunities  of  citizens  or  depriving  them  of  liberty 
and  property  without  due  process  of  law. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Norman  Buck,  Judge.     Affirmed. 

John   Wiley,  Janes,   Voorhees  &  Stephens  and  R.  W. 
Nuzum,  for  appellant. 
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The  statute  against  the  employment  of  females  in 
places  where  intoxicating  liquors  are  sold  as  a  bever- 
age is  unconstitutional  because  it  attempts  to  prohibit 
the  making  of  certain  contracts,  interferes  with  per- 
sonal liberty  and  deprives  of  property  without  due 
process  of  law,  and,  as  far  as  the  sale  of  intoxicating 
liquors  is  concerned,  accomplishes  nothing.  If  it  is 
to  be  considered  as  a  police  regulation  of  the  traffic 
in  intoxicating  liquors,  it  is  entirely  inappropriate  to 
the  end  in  view.  State  v.  Jvlow,  31  S.  W.  781;  State  v. 
Loomis,  22  S.  W.  350;  Commonwealth  v.  Perry,  28  N.  E. 
1126;  OodcharUs  v.  Wigeman,  6  Atl.  334;  State  v.  Oood- 
will,  10  S.  E.  285;  In  re  Jacobs,  98  N.  Y.  98;  Ramsey  v. 
People,  32  N.  E.  364;  Minor  v.  Happersett,  21  Wall.  162; 
People  V.  Oillson,  17  N.  E.  343;  Ritchie  v.  People,  40  N.  E. 
454;  Expa/rU  Maguire,  57  Cal.  604  (40  Am.  Rep.  125); 
Ex  parte  Fekhin,  31  Pac.  224;  State  v.  Reynolds,  36  Pac. 
449;  State  v.  Smith,  22  Atl.  1119;  Milliken  v.  City  Coun- 
cil, 54  Tex.  388  (38  Am.  Rep.  629);  State  v.  Brown,  7 
Wash.  10;  Donald  v.  Scott,  67  Fed.  855;  City  of  St. 
Louis  V.  Roche,  31  S.  W.  915;  People  v.  Warren,  34  N. 
Y.  Supp.  942. 

The  information  was  defective  in  that  it  failed  to 
allege  the  name  of  the  female  person  employed  by  de- 
fendant. StaUv.  Qrisham,  2  S.  W.  223;  State  v.  Clark, 
17  N.  W.  344;  State  v.  Schmail,  25  Minn.  368;  Pressley 
V.  State,  7  Am.  Crim.  Rep.  243  (6  S.  W.  540);  McOary 
V.  People,  45  N.  Y.  153;  Myers  v.  People,  67  111.  503; 
Bush  V.  Republic,  1  Tex.  455;  Burch  v.  Republic,  1  Tex. 
609;  Lewellen  v.  State,  18  Tex.  538;  State  v.  Shwartz, 
25  Tex.  764;  Alexander  v.  State,  29  Tex.  495;  State  v. 
Hover,  4  Atl.  226;  State  v.  Allen,  32  Iowa,  491;  State  v. 
Bitman,  13  Iowa,  485;  Wreidt  v.  State,  48  Ind.  579; 
Commonwealth  v.  Blood,  4  Gray,  31;  Commonwealth  v. 
Trainor,  123  Mass.  414;  State  v.  Stowe,  33  S.  Vf.  799; 
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McLaughlin  v.  State ^  45   Ind.  338;  State  v.  Carey,  4 
Wash.  424. 

J.  W.  Feigharhf  Prosecuting  Attorney,  for  The  State: 
The  statute  in  question  does  not  violate  any  pro- 
vision of  our  state  or  national  constitution,  but  the 
subject  matter  of  the  act  is  clearly  within  the  power 
of  the  legislature  to  control.  The  question  of  per- 
sonal  liberty,  and  the  right  of  persons  to  carry  on  cer- 
tain classes  of  business,  has  received  within  the  last 
few  years  a  most  careful  judicial  consideration,  and, 
in  the  cases  from  Kansas  involving  the  constitution- 
ality of  the  prohibitory  law,  the  supreme  court  of  the 
United  States  has  clearly  defined  the  rights  of  the 
legislature  to  restrict  and  prohibit  the  liquor  traffic  in 
all  its  forms  and  phases.  For  a  full  discussion  of 
this  principle,  we  cite  the  following:  Foster  v.  Kan* 
sas,  112  U.  S.  201;  Mugler  v.  Kansas,  123  U.  S.  623; 
Kidd  V.  Pearson,  128  U.  S.  1;  Powell  v.  Penr^ylvania, 
127  U.  S.  684;  Barbier  v.  Connolly,  113  U.  S.  31;  Blair 
V.  Kilpatrick,  40  Ind.  315;  Welsh  v.  State,  126  Ind.  71, 
There  can  now  be  no  question  of  the  right  of  the 
state  to  regulate  the  traffic  in  intoxicating  liquors, 
within  it  limits.  Such  right  has  been  exercised  from 
the  foundation  of  the  government.  The  state  may 
prescribe  the  persons  by  whom,  and  the  conditions 
under  which,  the  traffic  may  be  carried  on.  In  re 
Hoover,  30  Fed.  51;  Crowley  v.  Christensen,  137  U.  S. 
86;  Trageser  v.  Gray,  20  Atl.  905;  State  v.  Ah  Chew,  40 
Am.  Rep.  488;  State,  ex  rel.  Marion,  v.  Reynolds,  36 
Pac.  449;  Ex  parte  Hayes,  33  Pac.  337;  Ex  parte  Felch- 
lin,  96  Cal.  360.  "A  privilege  may  be  given  to  one 
sex  and  denied  as  to  the  other,  and  other  discrimina- 
tions equally  arbitrary  may,  by  law,  be  established." 
Tiedman,  Limitations  to  Police  Power,  §87;  BradweU 
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V.  State,  16  Wall.  130;  Slaughter  House  Cases,  16  Wall. 
36;  Foster  V.  Board  of  Police  Commissioners,  37  Pac.  763; 
Cooley,  Constitutional  Limitations,  p.  718,  §582;  Ex 
parte  Smith  &  Keating,  38  Cal.  702;  Walter  v.  Common- 
wealth, 32  Am.  Bep.  429. 

It  is  not  necessary  in  a  prosecution  of  this  nature 
to  either  state  the  name  of  the  person  employed,  or 
that  the  name  of  such  person  is  unknown  to  the 
prosecutor.  State  v.  Becker,  20  Iowa,  438;  St^te  v. 
Schweiter,  27  Kan.  499;  State  v.  Oummer,  22  Wis.  422; 
State  V.  Jaques,  68  Mo.  260;  State  v.  Heldt,  41  Tex.  220; 
Myers  v.  People,  67  111.  503. 
The  opinion  of  the  court  was  delivered  by 

Re  AVIS,  J. — The  defendant  was  convicted,  in  the 
superior  court  of  Spokane  county,  of  "employing  and 
"  participating  in  employing  a  female  person  in  his 
''  saloon,  beer  hall,  bar  room,  theater  and  place  of 
**  amusement  where  intoxicating  liquors  were  sold  as 
"  a  beverage."  The  information  charging  the  crime 
is  founded  upon  the  act  of  March  19,  1895,  (Laws,  p. 
177),  containing  one  section  which  reads  as  follows: 

"  No  female  person  shall  be  employed  in  any  capac- 
ity in  any  saloon,  beer  hall,  bar  room,  theatre,  or 
place  of  amusement,  where  intoxicating  liquors  are 
sold  as  a  beverage,  and  any  person  or  corporation 
convicted  of  so  employing,  or  of  participating  in  so 
employing,  any  such  female  person  shall  be  .fined  not 
less  than  five  hundred  dollars;*  and  any  person  so  con- 
victed may  be  imprisoned  in  the  county  jail  for  a 
period  of  not  less  than  six  months." 

The  defendant  appeals  and  raises  a  number  of  ques. 
tions  for  decision  here.  The  first  one  for  our  consid- 
ation  is,  the  jurisdiction  of  the  superior  court  to  hear 
the  cause.  Section  6,  art.  4,  of  the  Constitution,  vests 
jurisdiction  in  the  superior  court  in  the  following 
language: 
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"  The  superior  court  shall  have  original  jurisdiction 
**  ,  .  ,  in  all  criminal  cases  amounting  to  a  felony, 
"  and  in  all  cases  of  misdemeanor  not  otherwise  pro- 
"  vided  by  law." 

And  in  another  clause  of  the  same  section : 

"The  superior  court  shall  also  have  original  juris- 
'^  diction  in  all  cases  and  of  all  proceedings  in  which 
'^jurisdiction  shall  not  have  been  by  law  vested  ex- 
"  clusively  in  some  other  court." 

February  28,  1891,  a  law  was  enacted  creating 
municipal  courts  in  cities  of  the  first  class.  Subdiv- 
ision 3  of  §  2  of  the  law  declares: 

"Wherever  the  jurisdiction  hereby  conferred  may 
be  exercised  by  other  courts  under  the  constitution 
and  laws  of  this  state,  the  jurisdiction  hereby  con- 
ferred shall  be  deemed  to  be  concurrent  with  such 
other  courts." 

The  contention  of  defendant  is  that  the  law  enacted 
by  the  legislature  divested  the  superior  court  of  juris- 
diction of  misdemeanors  in  the  city  of  Spokane,  and 
thereafter  vested  it  exclusively  in  the  city  municipal 
court.  This  contention  cannot  be  maintained.  We 
think  the  rule  is  that  a  grant  of  jurisdiction  over  a 
certain  subject  matter  to  one  court  does  not  itself  im- 
ply that  such  grant  of  jurisdiction  is  to  be  exclusive. 
The  language  of  the  constitution  and  the  law  enacted 
by  the  legislature  creating  the  city  municipal  court  is 
plain,  and  the  jurisdiction  of  that  court  and  the  su- 
perior court  over  misdemeanors  is  concurrent. 

The  defendant  maintains  that  the  information  does 
not  state  a  crime.  A  demurrer  was  interposed  by 
defendant,  but  does  not  point  out  specificially  the  ob- 
jection now  made,  that  the  information  is  fatally 
defective  because  it  does  not  state  the  name  of  tbe 
female  employed  by  the  defendant.     We  have  held 


STATE  V.  CONSIDINE.  363 

Jan.  1897.]  Opinion  of  the  Ck>art -^  Reavib.  J . 

an  information  against  selling  liquor  without  a  license 
good  which  omitted  the  name  of  the  person  to  whom 
the  sale  was  made,  but  which  stated  that  the  name 
was  unknown  to  the  prosecuting  attorney.  State  v. 
Bodeckar,  11  Wash  417  (39  Pac.  645).  The  gravamen 
of  this  crime  is  employing  a  female  person  by  the 
defendant  in  the  place  prohibited  by  the  statute. 
There  would  seem  to  be  no  good  reason  apparent  why 
the  name  or  names  of  the  female  persons  employed 
should  be  specified. 

We  do  not  think  there  was  error  in  the  refusal  of 
the  instructions  requested  by  defendant,  as  the  jury 
were  substantially  and  fairly  instructed  on  the  testi- 
mony submitted  in  the  case.  Nor  were  the  remarks  of 
the  court  to  the  jury,  appearing  on  the  record  here^ 
sufficient  to  warrant  a  reversal  of  the  case. 

The  principal  contention  of  the  defendant  is  that 
the  statute  under  which  he  was  convicted  is. unconsti- 
tutional. These  objections  are  made  to  the  statute, 
that  it  violates: 

"First.  Section  three  of  article  one  of  the  consti- 
tution of  the  state  of  Washington,  which  is  as  follows: 
'  No  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law.' 

"  Second.  Section  twelve  of  article  one  of  the  con- 
stitution of  the  state  of  Washington,  which  is  as  fol- 
lows: 'No  law  shall  be  passed  granting  to  any  citizen 
or  class  of  citizens  or  corporation,  other  than  muni- 
cipal, privileges  or  immunities  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens  or  corpor- 
ations.' 

•*  Third.  The  fourteenth  amendment  to  the  consti- 
tution of  the  United  States,  which  is  as  follows:  'All 
persons  born  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of  the  United 
States,  and  of  the  state  wherein  they  reside.  No  state 
shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United 
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States.  Nor  shall  any  state  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  law.' " 

Defendant  contends  that  a  female  is  a  citizen  and 
that  her  liberty  to  contract  is  abridged  by  the  statute, 
and  argues  that  before  the  law  her  right  to  a  choice  of 
vocations  cannot  be  denied  on  account  of  sex.  But 
that  liberty  to  contract  was  always  limited  to  lawful 
contracts  is  elementary  law,  and  the  courts  have  fol- 
lowed it  from  time  immemorial,  and  contracts  against 
public  policy  or  good  morals  cannot  be  enforced,  and 
it  was  always  competent  for  the  legislative  power  to 
prohibit  acts  under  them  by  attaching  a  penalty. 
When  the  law  making  power  —  the  legislature — has 
spoken  and  prohibited  a  contract,  that  ends  the  right 
to  enter  into  such  contract,  if  the  authority  is  vested 
in  the  legislature  to  enact  the  prohibition.  The  stat- 
ute in  question  is  evidently  intended  by  the  legislature 
for  the  maintenance  of  good  morals  and  for  preventing 
a  nuisance.  The  legislature  is  the  supreme  authority, 
within  constitutional  limitations,  to  determine  what  is 
and  what  is  not  an  immoral  business  or  a  nuisance,  and, 
when  it  has  so  determined,  its  enactment  is  valid 
unless  the  legislative  act  is  clearly  partial,  arbitrary 
and  oppressive.  The  prohibition  of  employment  of 
a  female  person  in  the  statute  under  which  defendant 
was  convicted  uniformly  applies  to  all  persons  em- 
ploying, and  who  are  engaged  in  a  like  business  with 
defendant,  and  extends  to  all  female  persons  em- 
ployed. After  the  enactment  of  the  law  of  March  19, 
1895,  it  became  a  part  of  the  "law  of  the  land,"  and 
the  defendant  was  properly  convicted  of  its  violation. 

The  judgment  is  affirmed. 

Anders  and  Dunbar,  JJ.,  concur. 
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[No.  2498.    Decided  January  26,  1897.] 

A.  N.  Taylor,  Respondent,  v.  School  District  No.  7,   \m   7«| 
Clallam  County,  Appellani.  \  ^  *2l 

SCHOOL  DIBTBICT  —  CONTRACTB  — EMPLOYMENT  OF  TBACHEB. 

A  school  district  may  make  a  valid  contract  for  the  employment 
of  a  teacher  for  the  succeeding  year,  although  the  term  of  one  of  the 
school  directors  engaged  in  making  such  contract  will  have  expired 
before  the  commencement  of  such  employment. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
James  G.  McClinton,  Judge.     Affirmed. 

Oeorge  C.  Hatch,  for  appellant. 

W.  L.  Marquardt,  for  respondent: 

A  board  of  school  directors  is  a  continuing  body 
and  may  enter  into  a  contract  with  a  school  teacher 
to  teach  a  term  of  school  beginning  in  the  year  next 
succeeding  that  in  which  the  contract  was  made,  and 
after  the  date  of  the  expiration  of  the  term  of  one  of 
the  members  of  the  board.  Tappan  v.  School  Dia* 
trict,  44  Mich.  500;  Caldwell  v.  School  District,  55 
Fed.  372;  Oates  v.  School  District,  14  S.  W.  656;  Renbelt 
V.  School  District,  106  Ind.  480;  Webster  v.  School  Dis- 
trict, 16  Wis.  Sll . 

The  opinion  of  the  court  was  delivered  by 

Rbavis,  J. — On  the  28th  day  of  June,  1895,  the  de- 
fendant, by  a  majority  of  its  board  of  directors,  em- 
ployed plaintiff  to  teach  in  the  public  schools  of  the 
district  for  the  term  during  the  school  year  commenc- 
ing the  first  day  of  July,  1895,  and  ending  the  last 
day  of  June,  1896,  at  the  rate  of  seventy  dollars  per 
month.  At  the  time  the  contract  was  made  the  elec- 
tion for  school  officers  for  the  ensuing  year  had  been 
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held.  When  the  contract  was  made  the  school  board 
consisted  of  McGeorge,  Graham  and  Hatfield.  At  the 
election  held  on  the  second  Monday  of  June,  Eacrett 
was  elected'to  succeed  Graham.  After  the  board  was 
reorganized  following  the  election,  it  refused  to  recog- 
nize the  contract  previously  made  with  plaintiff,  and 
the  present  action  was  instituted  to  recover  damages 
for  breach  of  contract. 

A  general  demurrer  was  interposed  to  the  complaint 
and  overruled.  The  defendant  then  answered  deny- 
ing the  essential  paragraphs  of  the  complaint,  and  set 
up  the  affirmative  defense  that  McGeorge  and  Graham, 
on  the  20th  of  June,  1895,  for  the  fraudulent  and  un- 
lawful purpose  of  forcing  the  district  to  employ  plain- 
tiff to  teach  said  school,  did  conspire  with  plaintiff 
to  that  end,  and  did,  against  the  known  wishes  of  the 
board  as  reorganized  by  said  election,  make  the  con- 
tract set  out  in  the  complaint;  and  that  at  the  time 
the  contract  was  made  with  plaintiff,  Hatfield,  one 
of  the  directors,  opposed  hiring  plaintiff  to  teach  the 
school,  and  that  the  newly  elected  director  was  also 
opposed  to  engaging  plaintiff.  To  this  affirmative  de- 
fense plaintiff  interposed  a  demurrer  on  the  ground 
that  sufficient  facts  were  not  stated  to  constitute  a  de- 
fense.    The  demurrer  was  sustained. 

There  is  but  one  question  presented  in  this  cause. 
Can  a  board  of  directors  of  a  school  district  make  a 
valid  contract  with  a  teacher  for  a  term  of  school  to 
begin  in  the  next  succeeding  school  year  and  after  the 
term  of  one  of  the  directors  has  expired  ?  We  think 
the  demurrer  to  the  affirmative  defense  set  up  in  the 
answer  was  properly  sustained.  There  was  no  act 
constituting  fraud  in  the  execution  of  the  contract 
alleged;  making  the  only  question  one  of  power  of  the 
board  to  make  such  a  contract. 
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The  district  school  board  is  a  corporation  represent- 
ing the  district.  It  is  a  continuous  body.  While  the 
personnel  of  its  membership  changes,  the  corporation 
continues  unchanged.  It  has  power  to  contract.  Its 
contracts  are  the  contracts  of  the  board,  and  not  of  its 
individual  members.  An  essential  characteristic  of  a 
valid  contract  is  that  it  is  mutually  binding  upon 
both  the  parties  to  it.  A  contract  by  a  school  board 
the  duration  of  which  extends  beyond  the  term  of 
service  of  one  of  its  members  is  not  therefore  invalid 
for  that  reason. 

The  cases  cited  by  appellant,  Stevenson  v.  School  Di- 
rectors, 87  111.  255,  and  Davis  v.  School  Directors,  92  111. 
293,  discuss  the  statutes  of  Illinois  creating  school 
boards  and  lay  stress  upon  .provisions  in  those  laws 
which  are  not  contained  m  the  laws  of  Washington. 
The  case  of  Webb  v.  County  of  Spokane,  9  Wash,  103 
(37  Pac.  282),  may  be  well  applied  in  support  of  the 
validity  of  the  contract  in  this  cause. 

The  judgment  is  affirmed. 

Dunbar  and  Gordon,  JJ.,  concur. 


[No.  2359.    Decided  January  27,  1897.] 

P*  Laurendeau,  Appellant,  v.  Peter   Fugelli,  2i«. 

spondent 

DISMISSAL  OF  APPEAL  —  BOND  PBBMATUBSLT  FILED. 

An  appeal  is  ineffectual,  where  notice  of  appeal  is  not  given  un- 
til  after  the  filing  of  the  bond,  the  latter  having  in  fact  been  filed 
prior  to  the  entry  of  the  judgment  appealed  from. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
Carroll  B.  Graves,  Judge.     Appeal  dismissed. 
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Edward  Pruyn,  and  L.  A.  Vincent,  for  appellant. 
H.  J,  Snively,  for  respondent. 

Per  Curiam. — The  motion  to  dismiss  this  appeal 
will  have  to  be  sustained.  Passing  the  form  of  the 
bond,  which  in  no  manner  describes  or  attempts  to 
describe  the  judgment  which  is  sought  to  be  appealed 
from,  the  record  shows  that  the  judgment  of  non-suit 
was  granted  on  the  13th  day  of  September,  1893,  but 
was  not  entered  until  the  11th  day  of  September,  1894, 
when,  on  motion  of  plaintiff,  the  judgment  was  entered 
nunc  pro  tunc.  On  the  8th  day  of  September,  three 
days  before  the  entry  of  the  same,  the  appeal  bond 
above  referred  to  was  executed,  but  the  notice  of  ap- 
peal was  not  given  until  the  12th  day  of  September, 
1894,  four  days  after  the  filing  of  the  bond.  The  ap- 
peal will  therefore  be  dismissed. 


[No.  2401.    Decided  January  28, 1897.1 

James  Wright,  Appellant,  v.  W.  M.  Stinson,  Sheriff, 
Respondent 

TAXATION   OP    MIGRATORY    STOCK  —  CONSTITUTIONALITY   OF    ACT — AU- 
THORITY OF  SHERIFF  TO  COLLECT  AB8BSBMBNT. 

The  ** Migratory  Stock  Act'*  (Laws  1895,  p.  105),  providing  for 
the  assessment  and  collection  of  taxes  on  stock  brought  into  the 
state  after  the  first  day  of  April  in  any  year,  is  not  uuoonstitational 
on  the  ground  of  making  a  distinction  between  different  kinds  of 
personal  property  for  purposes  of  taxation. 

It  is  competent  for  the  state  to  direct  the  method  by  which  taxes 
are  collected,  and  no  constitutional  right  is  invaded  by  an  act  which 
authorizes  the  sheriff  to  collect  taxes  levied  upon  migratory  stock 
without  a  written  authority  from  the  assessor. 
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Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
Carroll  B.  Graves,  Judge.     Affirmed. 

Edward  Ptuyn,  for  appellant. 

Eugene  E.  Wager,  for  respondent: 

In  this  state,  where  no  special  warrant  is  provided, 
and  there  is  no  statutory  declaration  as  to  what  shall 
be  the  warrant  of  authority,  the  statutes  which  im- 
pose the  duty  to  collect  and  prescribe  the  modes  of 
compulsory  collection,  when  founded  on  a  valid  as- 
sessment, constitute  in  its  primary  sense  the  collector's 
warrant  of  authority,  and  no  preliminary  process  or 
warrant  is  necessary.  Jackson  County  v.  Oullatt,  84 
Ala.  243;  Parker  v.  Sexton,  29  Iowa,  421;  Tallmon  v. 
Cooke,  43  Iowa,  330;  Johnson  v.  Chase,  30  Iowa,  308; 
Cedar  Rapids,  etc.,  R,  R.  Co,  v.  Carroll  County,  41  Iowa» 
153. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  case  involves  the  constitution- 
ality of  chapter  61  of  the  acts  of  the  legislature  of  1895 
(Laws,  p.  105),  which  is  known  as  the  "  Migratory 
Stock  Act."  Appellant  assigns  no  reason  why  this 
act  should  be  declared  unconstitutional,  but  contents 
himself  with  citing  four  cases  to  sustain  his  claim, 
viz.,  Oraham  v.  Board  County  Comr^s.,  31  Kan.  473  (2 
Pac.  549);  Board  v.  Wilson,  15  Colo.  90  (24  Pac.  563); 
Farris  v.  Henderson,  1  Okl.  384  (33  Pac.  380);  Board  v. 
Dunn,  21  Colo.  185  (40  Pac.  357).  An  examination 
of  these  cases  convinces  us  that  they  are  not  con- 
trolling in  the  case  at  issue.  In  the  first  two  cases 
the  migratory  stock  law  was  held  unconstitutional,  for 
the  reason  that  the  acts  imposed  a  tax  upon  certain 
kinds  of  personal  property,  while  certain  other  kinds 

24— 16  WASH. 
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of  the  same  nature  escaped  taxation.  It  was  especi- 
ally held  there,  that  there  was  no  general  provision 
for  taxing  property  brought  into  the  state  after  the 
first  of  March;  that  there  was  no  exception  to  this  law 
except  in  the  case  of  live  stock  brought  in  after  the 
assessment;  that  all  personal  property  in  those  states, 
viz.,  Colorado  and  Kansas,  was  to  be  assessed  on  the 
first  day  of  the  particular  months  mentioned,  and 
there  was  no  provision  for  assessing  any  kind  of  per- 
sonal property  at  any  other  time.  Consequently,  it 
followed  that  the  migratory  stock  could  not  be  as- 
sessed for  taxes  in  the  manner  provided  by  the  statute 
without  making  an  unconstitutional  distinction  in  the 
assessment. 

But  here  this  objection  cannot  obtain,  and  no  dis- 
crimination is  made  between  live  stock  and  any  other 
property,  and  the  method  and  time  of  assessment  are 
exactly  the  same  under  the  provisions  of  the  act  in 
controversy  and  the  general  statutes.  It  is  true  that 
§  6  of  the  revenue  law  of  1893  (Laws,  p.  326),  pro- 
vides  that  all  personal  property  shall  be  assessed  with 
reference  to  its  value  on  the  first  day  of  April  of  each 
year;  but  it  does  not  provide  that  the  personal  property 
must  be  situated  in  the  county  or  state  on  the  first 
day  of  April  in  order  to  be  assessed  or  taxed  that  year, 
but  especially  provides  in  the  case  of  personal  property 
generally  that  when  it  is  moved  into  this  state  from 
another  state  between  the  first  day  of  April  and  the 
first  day  of  July  the  property  may  be  assessed  (Laws 
1893,  p.  326,  §7).  The  other  authorities  cited  by  ap- 
pellant we  think  are  not  in  point. 

As  to  the  second  point,  that  the  sherriff  had  no 
power  to  collect  a  tax  levied  under  said  act  without  a 
written  authority  from  the  assessor  or  some  one  who 
had  power  to  give  him  authority  to  levy  upon  said 
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sheep  for  the  purpose  of  collecting  said  tax,  it  is  suffi- 
cient to  say  that  the  state  is  competent  to  direct  the 
mode  or  method  by  which  the  taxes  are  collected,  and 
no  constitutional  right  is  invaded  by  the  method  pre- 
scribed in  this  act. 

We  think  no  constitutional  right  is  invaded  in  any 
manner  by  the  act,  and  the  judgment  will  therefore 
be  affirmed. 

Scott,  C.  J.,  and  Anders,  Gordon  and  Eeavis,  JJ., 
concur. 


I  No.  2404.    Decided  January  28, 1897.] ' 

Jambs  J.  Conner,  Itespondent,  v.  James  Scott,  AppeU 

lanL 

PLEADINO  —  GABNI8HMBNT  AS  A  DKFBN8K  —  COUNTBBCLAUC. 

The  action  of  the  court  in  striking  out  an  answer  setting  up  that 
defendant  had  heen  garnished  for  the  indebtedness  sued  on  in  favor  of 
a  creditor  of  the  plaintiff  is  not  erroneous,  when  the  answer  itself 
shows  that  no  answer  had  been  made  by  the  defendant  in  the  pro- 
ceeding in  which  he  had  been  garnished. 

Under  Code  Proc.,  §196,  subd.  2,  a  cause  of  acticMi  cannot  be 
pleaded  as  a  counterclaim  if  it  did  not  exist  at  the  commencement 
of  the  action  in  which  it  is  pleaded,  unless  it  is  one  arising  out  of 
the  contract  or  transaction  set  forth  in  the  complaint. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Oeorob  a.  Joiner,  Judge  pro  tem.     Affirmed. 

Million  &  Hous&r,  for  appellant. 
Moore  &  Pittman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — There  are  but  two  questions  raised  on 
this  appeal.     Action  was  brought  to  recover  on  two 


372  CONNER  V.  800TT. 


Opinion  of  the  Court  ^*DirNBAR,  J.  [  16  Wash. 

causes  of  action.  At  the  close  of  the  plaintiff's  tes- 
timony a  motion  was  made  for  defendant  for  a  non-suit 
of  the  plaintiff's  first  cause  of  action,  which  motion  was 
by  the  court  sustained.  The  defendant  answered  that, 
if  he  was  in  any  way  indebted  to  plaintiff,  the  amount 
of  such  indebtedness  had  been  garnished  upon  and 
judgment  rendered  against  plaintiff  in  favor  of  one 
Henry  Quinn.  Upon  motion  of  the  plaintiff  this  cause 
of  action  was  stricken  from  the  answer,  and  the  action 
of  the  court  in  sustaining  said  motion  to  strike  is  as- 
signed as  error  here.  The  defendants  also  set  up  as 
counterclaim  a  certain  promissory  note  made  by  plain- 
tiff to  one  D.  B.  Minkler,  which  defendant  signed  as 
surety,  and  as  such  he  alleged  he  was  compelled  to 
pay.  The  testimony  in  support  of  this  defense  showed 
that  the  note  alleged  to  have  been  taken  up  by  de- 
fendant as  surety  had  not  been  paid  or  taken  up  until 
after  the  commencement  of  this  action  by  the  plaintiff. 
On  motion,  a  non-suit  was  granted  in  favor  of  the 
plaintiff  for  this  cause  of  action,  and  the  granting  of 
said  motion  is  also  assigned  as  error. 

So  far  as  the  count  of  garnishment  is  concerned,  it 
is  not  sufficiently  pleaded  to  become  a  defense  to  the 
action,  the  answer  itself  stating  that  no  answer  to  said 
writ  of  garnishment  had  been  made  by  the  defendant. 

On  the  other  point,  the  sustaining  of  the  motion  for 
non-suit  on  the  ground  that  the  note  had  not  been 
paid  until  after  the  commencement  of  the  action,  ap- 
pellant admits  that  the  general  rule  of  law  is  that  a 
demand  must  be  enforcible  at  the  time  of  the  com- 
mencement of  the  action  before  it  can  be  pleaded  as 
a  counterclaim,  but  that  the  courts  will  not  always 
recognize  this  rule,  and  that  the  case  at  bar  does  not 
discover  such  facts  as  would  make  the  reason  for  the 
rule  applicable,  and  cites  some  cases  on  general  prop- 
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osition.  There  is  no  question  of  the  applicability  of 
the  rule  involved  in  this  case.  It  is  purely  a  statu- 
tory provision.  Subdivision  2  of  §  195  of  the  Code 
of  Procedure  especially  provides  that  a  cause  of  action 
which  can  be  pleaded  as  a  counterclaim,  where  it  does 
not  arise  out  of  the  contract  or  transaction  set  forth 
in  the  complaint,  must  exist  at  the  commencement  of 
the  action.  The  statute  is  not  susceptible  of  construc- 
tion. 

Affirmed. 

Scott,  C.  J.,  and  Anders,  Gordon  and  Reavis,  JJ., 
concur. 


[No.  2407.    Decided  January  29, 1897.] 

Goon  Gan,  Administrator,  Respondent,  v.  F.  J.  Rich- 
ardson et  al,  Appellants. 

ACTION  OF  FOBKCLOBURB — FBOOF  OF  NON-PATMENT  —  PAROL  EVn>BNCB 
—  MORTOAOB  AS  DBBD— ALIEN  OWNERSHIP — HOW  ATTACKED. 

In  an  action  to  foreclose  a  mortgage  upon  real  estate,  to  which  no 
plea  of  payment  Las  been  set  up  in  the  answer,  non-payment  is 
prtfita/ocie  established  by  the  introduction  in  evidence  of  a  certified 
copy  of  the  mortgage  as  recorded,  and  by  the  further  testimony  of 
witness  that  the  mortgage  had  not  been  paid. 

Parol  evidence  is  incompetent  to  establish  that  an  instrument, 
which  is  in  form  a  mortgage,  is  in  fact  a  deed  of  conveyance  in  fee. 

The  incapacity  of  a  mortgagee,  by  reason  of  alienage,  to  take  title 
to  real  estate,  can  only  be  shown  in  a  suit  by  the  state.  (Dunbar 
and  Rbavis,  JJ.,  dissent). 

Appealfrom  Superior  Court, Kittitas  County. — Hon. 
Carroll  6.  Graves,  Judge.     Affirmed. 

Edward  Pruyn,  for  appellants. 
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White,  Munday  &  Fulton,  and  Eugerie  E.  Wager,  for  re- 
spoudent: 

One  cannot  by  parol  evidence  establish  that  to  be  a 
deed  which  is  in  form  a  mortgage.  2  Devlin,  Deeds, 
§1144;  Alstin  v.  Cundiff,  52  Tex.  453. 

While  our  constitution  speaks  of  a  conveyance  to  an 
alien  as  "  void/'  it  means  only  that  the  alien  cannot 
hold  it  on  proper  proceedings  taken,  but  no  one  can 
take  advantage  of  this  but  the  state,  in  an  action  of 
ofl5ce  found.  QV'igley  v.  Birdseye,  28  Pac.  743,  and 
cases  there  cited. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  appeal  is  from  a  decree  of  the  su- 
perior  court  of  Kittitas  county  foreclosing  a  real  estate 
mortgage  executed  by  appellants*  grantor  to  plain- 
tiff's intestate.  The  first  error  complained  of  is  that 
there  was  no  proof  of  non-payment  of  the  mortgage 
debt  and  that  the  court  should  have  granted  a  motion 
for  non-suit.  The  original  mortgage  was  not  pro- 
duced, but  a  certified  copy  thereof  was  admitted,  and 
under  §  1685,  Code  Proc.  (2  Hill's  Code),  such  certi- 
fied copy  is  entitled  to  the  same  weight,  and  is  pro- 
duced with  the  same  effect,  as  the  original.  In 
addition  thereto,  we  think  that  the  testimony  of  the 
witness  Fulton  was  sufficient  prima  fa^ie  to  establish 
the  non-payment,  when,  as  here,  there  was  no  plea  of 
payment  set  up  in  the  answer.  The  court  did  not  err, 
therefore,  in  denying  the  motion  for  non-suit. 

It  is  next  insisted  that  the  court  wrongfully  sus- 
tained an  objection  to  the  introduction  of  evidence 
under  defendants'  first  affirmative  defense.  The  de- 
fense attempted  was  that  the  mortgage  in  suit  was  in 
fact  a  deed  and  that  the   parties  thereto  intended 
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thereby  to  convey  the  premises  to  the  grantee,  who 
was  an  alien  and  disqualified  under  the  provisions  of 
§  33,  art.  2  of  the  constitution  of  this  state  to  take  title 
to  real  property.  We  think  the  court  did  not  err  in 
excluding  the  evidence  for  two  reasons:  First,  it  was 
incompetent  for  the  defendants  by  parol  evidence  to 
establish  that  to  be  a  deed  which  was  in  form  a  mort- 
gage. No  authority  has  been  cited  in  support  of  ap- 
pellants' contention  in  this  particular,  and  we  do  not 
think  that  the  case  falls  within  any  known  exception 
to  the  established  rule  which  excludes  parol  evidence 
to  vary  the  terms  of  a  written  instrument.  Second, 
it  was  not  competent  for  the  appellant  to  show  that 
the  mortgagee  was  incapable  of  taking  title  to  real 
estate.  That  could  only  be  shown  in  a  suit  by  the 
state.  Oregon  Mortgage  Co,,  Limited^  v.  Carstena,  ante, 
p.  165. 

Upon  the  record  we  perceive  no  sufficient  reason  for 
reversing  the  decree.     Affirmed. 

Scott,  C.  J.,  and  Anders,  J.,  concur. 

Dunbar,  J. — I  concur  in  the  result,  but  dissent 
from  the  proposition  that  it  was  not  competent  for 
any  one  but  the  state  to  show  that  the  mortgagee  was 
incapable  of  taking  title  to  real  estate. 

Rbavis,  J. — I  join  in  the  views  of  Judge  Dunbar. 
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[  No.  2439.    Decided  January  29,  1897.] 

Edith  Wiss,  Appellant,  v.  W.  A.  Stewart  et  aZ.,  Re- 

apondents. 

HOMESTEAD  —  TIME  OF   SELECTION  —  MOBTOAOE  OF  PBEMI8E8  BY  DEED 

—  EFFECT. 

A  homestead  may  be  selected  at  any  time  before  execution  sale, 
as  provided  by  Code  Proc.,  ^  481,  as  the  later  act  of  March  13,  18d5 
^Laws  1895,  p.  109),  defining  a  homestead  and  providing  for  the 
manner  of  selecting  the  same,  in  no  way  affects  the  existing  pro- 
vision in  relation  to  the  time  of  making  a  selection,  but  simply 
undertakes  to  direct  the  manner  of  selection. 

The  right  to  claim  certain  premises  as  a  homestead  is  not  defeated 
by  the  fact  that  claimant  has  (mortgaged  the  premises  by  giving 
what  purports  on  its  face  to  be  a  warranty  deed. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     Reversed. 

Oovnor  Teats,  for  appellant. 
B.  F.  Jacobs,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  appellant,  Edith  Wiss,  before  her 
marriage  became  the  owner  of  the  land  in  controversy, 
which  is  a  lot  in  the  town  of  Puyallup.  The  property 
is  improved  as  a  residence,  and  it  is  uncontradicted 
that  the  appellant  and  her  husband  have  continuously 
occupied  it  as  their  homestead  for  the  three  years 
prior  to  the  trial  of  the  cause,  and  were  at  the  time  of 
such  trial  occupying  it  as  such.  The  value  of  the 
place  is  conceded  to  be  $700.  The  respondent  W.  A. 
Stewart,  on  September  30,  1895,  filed  with  the  auditor 
of  Pierce  county  a  judgment  which  he  had  obtained 
against  Frank  Wiss  and  Edith  Wiss,  his  wife,  for  the 
sum  of  $80.32,  and  on  March  9  caused  an  execution  to  be 


WIS8  V.  STEWART.  377 


Jan.  1897.]  Opinion  of  the  Court— Dunbar,  J. 

issued  on  said  judgment  and  levied  on  the  homestead 
of  appellant,  ahove  mentioned  as  her  property,  to  sell  the 
same,  and  the  respondent  Parker,  sheriff  of  Pierce 
county,  advertised  the  same  for  sale  on  April  20,  1896. 
On  April  11,  1896,  the  appellant  caused  to  be  filed  her 
declaration  of  homestead,  and  here  we  will  say  that 
the  declaration  seems  to  us  to  substantially  comply 
with  the  provisions  of  the  laws  in  relation  to  such  de- 
clarations, although  it  is  contended  by  the  respondent 
Stewart  that  it  does  not.  This  action  was  commenced 
by  the  appellant  to  restrain  the  respondent  sheriff  from 
selling  the  property,  and  to  remove  the  cloud  caused 
by  respondent  Stewart's  judgment  lien  from  appellant's 
title.  A  temporary  restraining  order  was  issued,  but 
on  the  trial  of  the  cause  the  court  rendered  judgment 
discharging  the  restraining  order,  dismissing  the 
cause,  and  for  costs  against  the  plaintiff.  We  think 
the  court  erred  in  rendering  the  judgment  aforesaid. 
While  it  appears  that  the  appellant  had  given  what, 
on  its  face,  purported  to  be  a  warranty  deed  to  the 
land  in  question,  on  January  9,  1896,  to  one  Davies, 
the  testimony  conclusively  shows,  and  in  fact  there 
is  no  testimony  tending  to  show  to  the  contrary,  that 
the  deed  was  in  fact  a  mortgage  to  secure  a  loan,  and 
that  a  portion  of  the  loan  had  since  been  paid. 

It  is  the  contention  of  the  respondents  that  the  law 
which  provides  that  §  481  of  the  Code  of  Procedure, 
which  provides  that  a  homestead  not  to  exceed  the 
sum  of  $1,000  shall  be  exempt  from  execution,  and 
that  such  homestead  may  be  selected  at  any  time  be- 
fore sale,  has  been  repealed  by  the  act  of  March  13, 
1895,  ch.  64,  (Laws,  p.  109),  an  act  defining  a  home- 
stead and  providing  for  the  manner  of  the  selection  of 
the  same.  We  think  this  contention  cannot  be  sus- 
tained.    The  latter  act  in  no  way  affects  the  provision 
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in  relation  to  the  time  of  making  the  selection,  but 
simply  undertakes  to  direct  the  manner  of  such  select- 
tion,  and  the  provision  that  such  homestead  may  be 
selected  at  any  time  before  sale  is  still  in  effect. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded with  instructions  to  the  lower  court  to  grant 
the  relief  prayed  for  by  the  appellant. 

Scott,  C.  J.,  and  Reavis,  Anders  and  Gordon,  JJ., 
concur. 


[  No.  2493.    Decided  January  20. 1887.  | 

1  ^^  Sil  George  G.  Mills  et  al..  Appellants^  v.  The  County  of 

ies8^J?i  Thurston  et  al,  Respondents. 
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TAXATION  —  LIEN    UPON   PERSONAL  PROPERTY  —  TRANSFER   OF  TITLE  — 

RIGHT    TO     ENFORCE     PAYMENT     BY    DISTRAINT  —  CONSTRUCTION     OF 

STATUTES. 

Under  Laws  1S95,  p.  520,  ^  21,  providing  for  a  tax  lien  apon  poi^ 
sonal  property,  the  lien  continues  and  follows  the  property  if  it  re- 
mains in  the  county,  althoufch  title  thereto  may  have  been  transferred 
to  another  owner. 

The  purchaser  of  a  stock  of  goods  upon  which  there  is  a  tax  lien, 
who  mixes  therewith  other  goods  subsequently  purchased  in  each  a 
manner  that  the  portion  subject  to  lien  cannot  be  segregated, 
thereby  subjects  the  whole  stock  to  the  satisfaction  of  the  tax  lien. 

Revenue  laws  should  receive  a  fair  and  liberal  construction  so  as 
to  effect  the  end  for  which  they  were  intended ;  and  one  part  should 
not  be  given  a  construction  that  nullifies  another,  if  it  is  possible  to 
construe  the  different  provisions  together. 

Laws  1895,  p.  514,  §  15  providing  for  the  distraint  of  goods  and 
chattels  belonging  to  the  person  charged  with  delinquent  personal 
property  taxes,  if  found  within  the  county,  authorizes,  when  con- 
strued with  other  provisions  of  the  revenue  law,  the  right  of  dis" 
traint  against  another  to  whom  the  possession  and  title  of  such 
goods  have  passed  subject  to  the  tax  lien. 

Appeal  from  Superior  Court,  Thurston  County 

Hon.  T.  M.  Reed,  Jr.,  Judge.     Afl5rmed. 
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Haight  &  Owings,  for  appellants. 
M.  A.  Rootf  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  suit  was  brought  to  enjoin  the 
defendants  from  distraining  certain  personal  property 
for  taxes  levied  in  the  year  1895.  The  defendants 
being  successful  in  the  lower  court  upon  a  demurrer 
to  the  complaint,  the  plaintiffs  have  appealed.  It 
appears  that  on  the  1st  day  of  April,  1895,  one  Frost 
was  conducting  a  retail  hardware  store  in  the  city  of 
Olympia,  and  that  he  and  his  wife  were  the  owners  of 
the  stock  of  goods  therein  on  which  the  taxes  sought 
to  be  collected  were  assessed,  and  continued  to  be  such 
owners  until  some  time  in  the  month  of  February, 
1896,  in  which  month  said  stock  was  purchased  by 
the  plaintiffs.  The  statute  (§21,  p.  520,  Laws  1895), 
provides  that  : 

**  The  taxes  assessed  on  personal  property  shall  be  a 
lien  upon  all  of  the  personal  property  of  the  persons 
assessed,  and  also  upon  the  property  so  assessed  if  the 
possession  thereof  shall  have  been  transferred,  from 
and  after  the  first  day  of  January  next  succeeding  the 
date  of  the  levy  of  such  taxes." 

So  that,  on  the  first  day  of  January  prior  to  the 
transfer,  the  taxes  in  question  had  become  a  lien  on 
the  stock  of  hardware  as  it  then  stood.  Binkert  v. 
Wabash  Ry.  Co.,  98  111.  205-218;  Hill  v.  Figley,  23  111. 
418;  Bridewell  v.  Morton,  46  Ark.  73;  Farmers'  L.  A  T. 
Co.  V.  Memminger,  48  Neb.  17  (66  N.  W.  1014). 

But  it  is  contended  that,  as  against  these  plaintiffs, 
the  lien  could  only  be  enforced,  if  at  all,  upon  that 
part  remaining  of  the  stock  as  it  existed  when  it  was 
subject  to  assessment,  viz.,  the  1st  day  of  April,  1895, 
and  that  since  that  time  goods  had  been  continually 
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sold  therefrom  and  other  goods  added  to  the  stock 
and  intermingled  therewith  and  that  they  could  not 
be  segregated.  It  was  not  alleged  in  the  complaint, 
however,  that  there  was  not  enough  remaining  of  the 
original  stock  from  which  to  make  the  amount  of  the 
tax,  penalties,  etc.,  and  furthermore  a  sufficient  an- 
swer to  this  contention  is  furnished  by  the  well  es- 
tablished rule  that  the  loss  in  such  a  case,  if  any, 
shall  fall  upon  the  party  who  caused  the  goods  to  be 
mixed,  and  in  this  instance  it  was  by  Frost  and  his 
successors,  the  plaintiffs,  consequently  any  of  the 
goods  can  be  taken  for  the  tax.  It  is  further  con- 
tended that  the  only  transfer  after  which  the  statute 
authorizes  the  lien  to  continue  and  follow  the  property 
is  a  transfer  of  "  possession,"  not  of  title  as  in  this 
case.  But  it  is  evident  that,  if  the  statute  is  to  re- 
ceive such  a  literal  construction,  it  would  serve  little 
or  no  purpose.  While  there  is  some  conflict  in  the 
authorities  as  to  whether  revenue  statutes  should  be 
given  a  liberal  or  strict  construction,  it  seems  to  us  that 
the  better  rule  is  that  they  should  receive  a  fair  con- 
struction to  effect  the  end  for  which  they  were  in- 
tended. United  States  v.  Hodaon,  10  Wall.  395-406; 
Cliquofa  Champagne,  3  Wall.  114-144;  Cornwall  v. 
Todd,  38  Conn.  443-448;  State  v.  Taylor,  35  N.  J.  Law, 
184-190;  Endlich,  Interpretation  of  Statutes,  §§  245, 
251,  258,  264,  265. 

It  is  a  well  known  fact  that  a  large  amount  of  per- 
sonal property  escapes  taxation  entirely,  due  to  the 
facilities  afforded  by  the  character  of  the  property  for 
evading  the  collection  of  taxes  thereon.  We  see  no 
reason  why  the  state  should  not  have  the  same  pro- 
tection that  would  be  given  to  an  individual.  Had 
the  plaintiffs  purchased  this  property  subject  to  a 
mortgage  lien,  it  would  not  be  contended  that  they 
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did  not  take  it  subject  to  the  mortgage.  Here  was  an 
existing  lien  which  was  a  matter  of  record  upon  these 
goods  at  the  time  of  the  purchase,  and  the  plaintiffs 
must  be  held  to  have  had  notice  of  the  existence  of 
such  lien  and  that  the  taxes  were  unpaid. 

It  is  further  contended  that  the  right  of  distraint 
can  only  be  exercised  against  the  person  owing  the 
tax,  and  that,  where  the  goods  have  been  transferred 
and  the  title  has  passed,  the  remedy  is  lost.  But  ap- 
plying the  same  rule  of  a  fair  construction  to  effect 
the  purpose  of  the  law,  it  would  seem  that  the  goods 
not  only  pass  subject  to  the  lien,  but  also  subject  to 
the  remedy  given.     The  statute  provides  that  : 

"  Immediately  after  the  first  day  of  December  the 
county  treasurer  shall  proceed  to  collect  all  delinquent 
personal  property  taxes,  and  if  such  taxes  are  not  paid 
on  demand  he  shall  distrain  sufficient  goods  and  chat- 
tels belonging  to  the  person  charged  with  such  taxes, 
if  found  within  the  county,  to  pay  the  same."  Sec. 
15,  Laws  1895,  p.  514. 

The  lien  would  be  of  little  or  no  consequence,  if  it 
was  to  cease  upon  the  sale  of  the  property  to  a  third 
party,  as  a  transfer  would  be  easy  to  make  at  any 
time,  and  the  payment  of  the  taxes  thus  evaded  in 
many  instances.  Taxes  are  usually  collected  in  a 
summary  manner,  and  necessarily  so  that  there  may 
be  no  harmful  delay  in  providing  the  public  revenue. 
Unreasonable  restrictions  should  not  be  placed  thereon. 
The  state  is  not  required  to  resort  to  judicial  proceed- 
ings to  enforce  payment.  McMillen  v.  Anderson,  95  U. 
S.  37. 

If  the  contention  of  the  plaintiffs  was  true,  it  would 
destroy  the  object  for  which  the  lien  was  given,  and 
would  render  that  part  of  §  21  relating  to  personal 
property  nugatory.     No  other  means  of  enforcing  the 
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lien  is  provided.  The  statutes  referred  to  must  be  con- 
strued together,  and  one  part  will  not  be  given  a  con- 
struction that  nullifies  another  part,  unless  they  are 
clearly  inconsistent.  It  is  evident  that  the  lien  was 
given  for  the  purpose  of  insuring  the  collection  of  the 
tax  and  to  prevent  a  loss  by  reason  of  the  transfer  of  the 
property.  There  is  no  reason  why  the  same  remedy 
should  not  obtain  against  the  party  purchasing  as 
against  the  original  owner,  so  far  as  the  property  pur- 
chased is  concerned.  The  legislature  had  in  mind  the 
subjection  of  the  property  to  the  payment  of  the  tax,  in 
giving  this  lien,  rather  than  enforcing  a  mere  personal 
obligation  of  the  original  owner.  Section  15  aforesaid 
directs  the  distress  of  goods  and  chattels,  if  found 
within  the  county,  and  this  would  indicate  that  it  was 
not  intended  that  the  original  owner  should  be  con- 
sidered as  the  only  person  who  could  be  "charged 
with  such  taxes,"  but  that  the  property  might  be  taken 
anywhere  in  the  county,  regardless  of  ownership  or 
possession,  where  the  lien  had  attached. 
Affirmed. 

Dunbar,  Gordon  and  Reavis,  JJi,  concur. 


[No.  2326V4.    Decided  February  1,  1897.] 

The  Statb  op  Washington,  on  the  Relation  of  Bobert 
B.  Mullen,  Respondent,  v.  Thomas  E.  Doherty,  Ap- 
pellant. 

QUO  WABRANTO — JURY  TRIAL — AMBNDXBMT  OP  CITY  CHASTflSt — NOTICE 
OF  ELBCTION — RECORD  OF   ADOPTION — APPOINTHBNT  OF  OFFICBBS. 

The  constitutional  provision  declaring  that  "  the  right  of  trial  by 
jary  shall  remain  inviolate"  has  reference  to  the  right  to  jury  trial 
as  it  existed  in  the  territory  at  the  time  when  the  constitution  was 
adopted. 
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Ae  the  right  to  trial  by  jary  in  qu4>  warranto  proceedings  did  not 
exist  at  common  law  at  the  date  of  the  early  settlement  of  this 
conntry,  nor  was  authorized  by  statute  at  the  date  of  the  adoption 
of  the  state  constitution,  the  constitutional  provision,  that  'Uhe 
right  of  trial  by  jury  shall  remain  inviolate,"  is  inapplicable  in  pro- 
ceedings to  try  the  right  to  a  public  office. 

The  failure  of  a  city  clerk  to  post  in  each  election  precinct  of  the 
city  notice  of  a  proposed  election  for  the  adoption  of  charter  amend- 
ments, as  required  by  statute  and  ordinance,  which  were  passed  pur- 
suant to  a  constitutional  provision  in  regard  to  giving  such  notice  but 
without  specifying  the  manner  thereof,  will  not  invalidate  the  elec- 
tion, when  it  appears  that  notice  had  been  published  in  all  the  daily 
papers  of  the  city  the  requisite  length  of  time,  that  the  election  was 
a  matter  of  pubtic  notoriety  and  had  been  discussed  by  the  people 
generally  in  their  homes,  and  the  result  of  the  votes  cast  showed 
that  the  great  body  of  the  electors  had  expressed  their  will  upon  the 
adoption  or  rejection  of  the  amendments.    (Dunbar,  J.,  dissents). 

The  appointment  by  the  mayor  of  a  commissioner  of  public  works 
is  not  subject  to  confirmation  or  rejection  by  the  city  council,  when 
the  charter  expressly  provides  that  the  person  appoint«Mi  by  the 
mayor  "shall  hold  office  at  the  pleasure  of  the  appointing  power." 

The  omission  of  the  city  clerk  to  record  the  amendments  to  the 
city  charter,  adopted  by  vote  of  the  electors  of  the  city,  would  not 
invalidate  the  amendments  themselves,  but  merely  affect  the  man- 
ner of  their  proof. 

Notice  of  a  proposed  election  for  the  submission  of  charter 
amendments  sufficiently  specifies  the  object  for  which  the  election 
was  called,  even  if  it  does  not  set  out  the  proposed  amendments, 
when  it  refers  to  the  ordinance  containing  the  proposed  amendments 
aa  the  basis  for  the  giving  of  the  election  notice. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
W.  H.  Pritchard,  Judge.     Reversed. 

Oovnar  Teats  {W.  C.  Sharpntein^  amicus  curiae)^  for 
appellant. 

Claypoolf  Cushman  &  Cvshman,  and  Doolittle  &  Fogg, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — This  action  was  instituted  in  the  su- 
perior court  of  Pierce  county  to  oust  the  appellant 
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Doherty  from  the  office  of  commissioner  of  public 
works  of  the  city  of  Tacoma.  The  relator,  MuUen,  was 
a  member  of  the  board  of  public  works  appointed 
under  the  provisions  of  the  city  charter  of  the  city  of 
Tacoma,  and  the  appellant  Doherty  claims  the  office 
by  virtue  of  certain  amendments  to  the  city  charter 
which  he  alleges  were  adopted  by  the  legal  voters  of 
the  city  at  an  election  held  on  April  7,  1896.  Under 
the  provisions  of  these  alleged  amendments,  Doherty 
claims  to  have  been  duly  appointed  as  commissioner 
of  public  works.  The  contention  of  the  relator  is  that 
these  amendments  were  never  legally  adopted  and  that 
they  are  inoperative  and  void.  Issue  of  fact  was 
joined  and  the  cause  tried  to  the  court.  Findings  of 
fact  and  conclusions  were  duly  entered,  upon  which 
judgment  was  entered  for  the  relator,  from  which  judg- 
ment Doherty  has  appealed. 

The  first  point  urged  in  the  brief  of  the  appellant  is 
that  the  court  erred  in  overruling  appellant's  demand 
for  a  jury  trial.  The  contention  is  that  §§32,  33  and 
34  of  the  act  of  March  15,  1893  (Session  Laws  1893, 
p.  416),  are  unconstitutional  in  that  they  abridge  the 
right  to  a  trial  by  jury.  The  provision  of  the  constitu- 
tion relied  upon  is  found  in  §  21,  art.  1,  of  the  declar- 
tion  of  rights,  which,  among  other  things,  provides 
that  "  the  right  of  trial  by  jury  shall  remain  inviolate." 
The  decisions  bearing  upon  this  branch  of  the  case 
are  conflicting,  but  an  examination  of  the  numerous 
cases  cited,  and  others  not  referred  to  by  counsel,  has 
satisfied  us  that  the  great  weight  of  authority  in  this 
country  is  against  the  position  contended  for  by  ap- 
pellant's counsel.  The  eflFect  of  the  declaration  of  the 
constitution  above  set  out  is  to  provide  that  the  right 
of  trial  by  jury  as  it  existed  in  the  territory  at  the 
time  when  the  constitution  was  adopted  should  be 
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continued  unimpaired  and  inviolate.  Whallon  v.  Ban^ 
croft^  4  Minn.  109;  State,  ex  rel.  Clapp,  v.  Minn.  Thresher 
Mfg.  Co.,  40  Minn.  213  (41  N.  W.  1020);  Taliaferro  v. 
Lee,  97  Ala.  92  (13  South.  125). 

Section  248  of  the  code  of  1881  in  force  at  the  date 
of  the  adoption  of  the  present  constitution  was  as  fol- 
lows: 

**.  .  .  either  party  shall  have  the  right  in  an 
action  at  law,  upon  an  issue  of  fact,  to  demand  a  trial 
by  jury." 

But  proceedings  in  quo  warranto,  prohibition  and 
the  like  are  special  and  extraordinary  proceedings  and 
do  not  fall  within  the  purview  of  §  248,  supra,  which 
restricted  the  right  of  trial  by  jury  to  actions  denom- 
inated as  actions  at  law.  Whallon  v.  Bancroft,  supra; 
State  V.  Minn.  Thresher  Mfg.  Co.,  supra;  Taliaferro  v. 
Lee,  supra. 

This  construction  of  the  constitutional  provision  in 
question  harmonizes  with  the  further  provision  con- 
tained in  §  4,  art.  4  of  the  constitution,  which  provides 
.that,  ''The  supreme  court  shall  have  original  jurisdic- 
tion in  .  .  .  gtio  warranto  .  .  .  ,"  and  any 
other  construction  of  the  first  mentioned  provision 
would  render  the  latter  provision  of  the  constitution 
nugatory  and  ineffectual.  But  aside  from  this,  we 
think  that,  by  the  great  weight  of  authority,  the  right 
to  trial  by  jury  in  gito  warranto  proceedings  did  not 
exist  at  common  law  at  the  date  of  the  early  settle- 
ment of  this  country.  We  have  discovered  no  case  in 
which  the  right  was  upheld  prior  to  the  passage  of  the 
act  of  parliament  in  1730,  known  as  3  George  II,  ch. 
25,  and,  as  well  said  by  the  supreme  court  of  Arkansas 
in  State  v.  Johnson,  26  Ark.  281: 

'•  If  this  right  existed  before  this  time,  it  was  cer- 

25  — 16  WASH. 
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tainly  a  work  of  supererogation  on  the  part  of  parlia- 
ment to  enact  the  law." 

One  of  the  best  considered  cases  which  we  have 
examined  upon  this  subject  is  that  of  Taliaferro  v.  Lee^ 
supra^  decided  in  1893,  wherein  it  is  said  that: 

"  In  proceedings  to  try  the  right  to  a  public  office 
there  was  no  common-law  right  of  the  suitor  to  a  trial 
by  jury,  and  hence,  such  suitor  is  not  within  the  pro- 
tection guaranteed  by  that  clause  of  the  bill  of  rights 
which  provides  that  the  right  of  trial  by  jury  shall 
remain  inviolate." 

See,  also.  Spelling,  Extraordinary  Relief,  §  1875; 
State,  ex  rel.  Atty.  Oen,,  v.  Vail,  53  Mo.  97;  Wlieat  v. 
Smith,  50  Ark.  266  (7  S.  W.  161);  State,  ex  rel  Norton, 
V.  Lupton,  64  Mo.  415  (27  Am.  Rep.  253). 

2.  The  respondent  contends  that  the  charter  amend- 
ments upon  which  the  right  of  the  appellant  to  the 
office  is  based  were  never  legally  submitted  or  adopted 
by  the  voters,  because  the  notice  required  by  the  con- 
stitution and  laws  of  the  state  and  ordinance  of  the 
city  council  was  not  given.  The  provision  of  the  con- 
stitution upon  which  this  contention  rests  is  §  10,  art. 
11,  providing: 

"...  All  elections  in  this  section  authorized 
shall  only  be  had  upon  notice,  which  notice  shall 
specify  the  object  of  calling  such  election,  and  shall 
be  given  for  at  least  ten  days  before  the  day  of  election 
in  all  election  districts  of  said  city.     .     .     ." 

The  provision  of  the  statute,  upon  which  the  re- 
spondent relies,  makes  it  the  duty  of  the  legislative 
authority  of  the  city  to  — 

"  Give  at  least  ten  days'  notice  in  each  election  dis- 
trict of  said  city,  by  publishing  such  notice  in  two 
daily  newspapers  published  in  said  city,  and  by  catts- 
ing  the  same  to  he  posted  at  each  polling  place  in  the  sev- 
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eral  election  districts  thereof ,  of  an  election,  which  notice 
shall  specify  the  object  for  which  said  election  is  called." 
Sec.  3,  act  of  March  24, 1890,  Session  Laws  1890,  p.  216. 

Section  4  of  the  ordinance  submitting  the  proposed 
amendments  is  as  follows: 

"That  it  shall  be  the  duty  of  the  city  clerk,  and  he 
is  hereby  ordered  and  required,  to  post  at  each  of  the 
polling  places  within  the  city  of  Tacoma,  on  or  before 
said  April  7th,  1896,  so  that  the  same  shall  be  promi- 
nently posted  upon  that  date,  a  full,  true  and  correct 
certified  copy  of  each  and  every  one  of  the  proposed 
amendments  to  the  said  city  charter  as  contained  in 
this  ordinance,  for  reference  by  electors  and  election 
officers." 

The  clerk  complied  with  section  4  of  the  ordinance 
in  all  particulars,  except  that  he  did  not  post  certified 
copies  of  the  proposed  amendments  in  the  different 
polling  places  within  the  city.  But  the  court  found 
that  newspaper  clippings  containing  copies  of  the  pro- 
posed  amendments  "  were  duly  posted  in  all  of  the  voting 
booths  of  the  city  of  Tacoma  by  the  election  officers  at 
said  voting  places."  The  court  also  found  that  notice 
of  the  election  signed  by  the  city  clerk  was  published 
in  the  Tacoma  Daily  Ledger,  the  Tacoma  Morning 
Union  and  the  Evening  News  —  all  daily  newspapers 
published  in  said  city — from  the  28th  of  March  to  the 
7th  day  of  April,  inclusive,  and  that  no  other  or  fur- 
ther notice  of  such  election,  nor  the  election  on  said 
proposed  amendment,  was  given.  The  court  found 
that  these  newspapers  circulated  throughout  the  po- 
litical divisions  of  the  city  of  Tacoma,  and  one  hun- 
dred and  twenty  thousand  copies  were  distributed  in 
each  and  every  one  of  the  political  divisions  and  pre- 
cincts; also, 

"That the  said  amendments  were  discussed  by  the 
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people  generally  in  their  homes,  from  the  platform 
and  from  the  pulpit  in  the  various  churches  of  the 
city  to  such  an  extent  that  the  pendency  of  said  elec- 
tion for  the  adoption  or  rejection  of  said  proposed 
amendments  was  a  matter  of  public  notoriety  throughout 
said  city." 

The  election  at  which  these  proposed  amendments 
were  submitted  was  the  annual  municipal  election  pro- 
vided by  law  for  the  election  of  city  officers.  It  ap- 
pears from  the  record  that  at  that  election  6864  was 
the  highest  number  of  votes  cast,  and  that  of  this 
number  3094  votes  were  cast  upon  the  question  of  the 
amendment  which  related  to  the  office  of  commissioner 
of  public  works.     The  trial  court  concluded: 

**That  the  posting  of  full,  true,  correct  and  certified 
copies  of  each  and  every  one  of  the  proposed  amend- 
ments to  the  city  charter,  as  contained  in  ordinance 
1061,  at  each  of  the  polling  places  in  the  city  of  Ta- 
coma  on  or  before  April  7, 1896  [the  date  provided  for 
the  election],  was  a  prerequisite  to  the  holding  of  the 
election  on  said  date  as  to  the  adoption  of  the  said 
proposed  amendments,  and  such  notice  not  having 
been  given,  no  legal  election  was  had." 

Also, 

"That  the  notice  prescribed  by  section  10,  article 
XI  of  the  Constitution  of  the  state  of  Washington,  and 
section  3  of  the  act  of  the  legislature  of  said  state,  on 
March  24th,  Laws  of  1890,  was  and  is  a  notice  to  be 
posted  at  ea^h  polling  place  and  in  each  election  district 
of  the  city  proposing  to  adopt  charter  amendments.'^ 

We  think  the  conclusions  of  the  learned  trial  judge 
cannot  be  sustained.  The  section  of  the  constitution 
referred  to  is  silent  as  to  the  method  of  giving  notice. 
In  other  words,  it  does  not  provide  the  particular  kind 
of  notice  or  state  how  it  shall  be  given.  The  language 
is  that  notice  "  shall  be  given  for  at  least  ten  days 
...    in  all  election  districts  of  the  city."     We  think 
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it  does  not  follow  from  this  language  that  notice  could 
only  be  "  given  "  by  posting  notices  in  each  election  pre- 
cinct, and  yet  that  is  what  the  court  in  effect  held.  But 
it  must  be  conceded  that  the  kind  of  notice  prescribed 
by  the  statute  and  the  ordinance  was  not  given,  and 
the  question  turns  upon  whether  the  failure  to  give 
such  notice  invalidates  the  election.  The  rule  estab- 
lished by  an  almost  unbroken  current  of  authority  is 
that  the  particular  form  and  manner  pointed  out  by 
the  statute  for  giving  notice  is  not  essential,  and  where 
the  great  body  of  the  electors  have  actual  notice  of 
the  time  and  place  of  holding  the  election,  and  of  the 
questions  submitted,  this  is  sufficient.  The  vital  and 
essential  question  in  all  cases  is  whether  the  want  of 
the  statutory  notice  has  resulted  in  depriving  sufficient 
of  the  electors  of  the  opportunity  to  exercise  their 
franchise  to  change  the  result  of  the  election.  Wheat 
V.  Smithf  supra,  McCrary,  Elections,  §143  et  seq.; 
Cooley,  Const.  Lim.,  p.  88  et  seq.;  Dishon  v.  Smith,  10 
Iowa,  212;  State  ex  rel.  Torreyson  v,  Orey,  21  Nev.  378 
(32  Pac.  190);  Chicago,  etc.,  R  R  Co.  v.  Pinckney,74:  111. 
277;  Commonwealth  v.  Smith,  132  Mass.  289;  State  v. 
Jones,  19  Ind.  356. 

Indeed,  we  think  the  question  must  be  regarded  as 
settled  in  this  state  by  the  decision  of  this  court  in 
Seymour  v.  Tacoma,  6  Wash.  427  (33  Pac.  1059).  It 
was  there  said  that: 

**The  formalities  of  giving  notice,  although  pre- 
scribed by  statute,  are  directory  merely,  unless  there 
is  a  declaration  that  unless  the  formalities  are  ob- 
served the  election  shall  be  void.  '  It  is  a  canon  of 
election  law  that  an  election  is  not  to  be  set  aside  for 
a  mere  informality  or  irregularity  which  cannot  be 
said  in  any  manner  to  have  affected  the  result  of  the 
election.'  Dillon,  Mun.  Corp.  §  197,  n.  3,  and  cases 
cited." 
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Applying  this  well  established  rule  to  the  facts 
found  in  the  case  at  bar,  it  becomes  at  once  apparent 
that  the  failure  of  the  city  clerk  to  discharge  his  full 
duty  under  the  law,  and  to  observe  in  detail  the  pro- 
visions of  the  statute  and  ordinance  in  reference  to 
the  giving  of  notice,  did  not  render  the  election  in- 
valid. 

Having  ascertained  "  that  the  amendments  were  dis- 
cussed by  the  people  generally  in  their  homes  .  .  . 
to  such  an  extent  that  the  pendency  of  said  election 
for  the  adoption  or  rejection  of  said  proposed  amend- 
ments  was  a  matter  of  public  notoriety  throughout  said 
city,"  and  having  further  ascertained  by  the  vote  ac- 
tually polled  that  the  great  body  of  the  electors  expressed 
their  will  upon  these  amendments,  which  it  was  their 
province  to  adopt  or  reject,  the  conclusion  is  inevitable 
that  the  result  of  the  election  was  not  affected  by  the 
fact  that  a  literal  compliance  with  the  formalities  pre- 
scribed by  law  for  giving  notice  was  not  observed. 
The  very  purpose  for  which  the  statute  directed  the 
posting  of  notices  was  accomplished  when  actual 
knowledge  of  the  election  was  brought  home  to  the 
voter,  it  matters  not  by  what  means  the  knowledge 
was  imparted  to  him.  To  hold  otherwise  would  be  to 
disregard  the  expressed  will  of  the  people  in  a  matter 
which  the  law  has  confided  to  them. 

3.  The  lower  court  found  that  the  appointment  of 
Doherty  was  never  confirmed  by  the  city  council  and 
upon  this  finding  based  a  conclusion  that  he  had  no 
right  to  assume  the  privileges  or  duties  of  the  office  of 
commissioner  of  public  works  until  his  appointment 
was  confirmed  by  the  city  council.  The  respondent 
contends  that  this  in  itself  constitutes  sufficient  reason 
for  affirming  the  judgment,  but  we  think  the  con- 
clusion, that  without  confirmation  by  the  council  the 
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appellant  could  not  hold  the  ofiSce  here  in  dispute, 
was  unwarranted.  Sec.  1  of  amendment  No.  3,  which 
we  have  found  was  adopted,  does  not  require  that  the 
appointment  of  the  commissioner  of  public  works  shall 
be  confirmed — on  the  contrary,  it  expressly  provides 
that  the  person  appointed  by  the  mayor  "shall  hold 
office  at  the  pleasure  of  the  appointing  power,"  and 
it  further  provides  that  conflicting  provisions  of  the 
charter  should  be  deemed  amended  accordingly. 

4.  We  do  not  deem  it  necessary  to  advance  further 
reasons  for  our  conclusion  that  the  court  erred  in 
holding  that  the  amendments  failed  because  they 
were  recorded  in  the  charter  book  by  the  city  comp- 
troller, acting  as  city  clerk,  instead  of  by  the  city 
clerk.  What  has  been  said  under  point  2  in  this 
opinion  applies  with  equal  force  to  this  question,  and 
in  addition  thereto  the  omission  of  the  clerk  to  record 
the  amendments  would  at  most  only  concern  the  man- 
ner in  which  they  might  be  proved.  They  became 
amendments,  by  virtue  of  the  vote  of  tJie  electors  and 
not  by  virtue  of  their  being  recorded  in  a  particular 
method.  The  only  object  attained  by  recording  them 
in  a  particular  manner  is  that  they  are  thereby  en- 
titled to  have  judicial  notice  taken  of  them  by  all 
courts  of  the  state. 

5.  We  think  the  notice  of  election  as  published  was 
sufficient,  when  considered  in  connection  with  the 
ordinance  which  contained  the  proposed  amendments 
—  and  of  the  existence  of  which  all  persons  within  the 
city  must  be  presumed  to  have  had  knowledge — to 
convey  to  the  voters  all  necessary  information  in 
reference  to  the  character  of  the  proposed  amendments, 
and  hence  the  notice  sufficiently  specified  the  object 
for  which  the  election  was  called,  within  the  meaning 
of  the  constitutional  provision  regarding  notice. 
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We  have  also  examined  the  other  objections  urged 
in  the  brief  of  respondent  against  the  validity  of 
these  amendments,  and  without  especially  enumerating 
them,  we  deem  it  sufficient  to  say  that  we  do  not  re- 
gard them  as  being  entitled  to  serious  consideration. 
Upon  the  record  we  think  that  the  appellant  was  en- 
titled to  judgment  confirming  his  right  to  the  office 
and  that  the  court  erred  in  directing  otherwise. 

The  judgment  appealed  from  will  be  reversed  and 
the  caused  remanded  with  instructions  to  the  lower 
court  to  proceed  to  render  judgment  in  favor  of  the 
appellant  in  accordance  with  this  opinion. 

Scott,  C.  J.,  and  Reavis  and  Anders,  JJ.,  concur. 

Dunbar,  J.  {dissenting), — I  think  the  constitution, 
fairly  construed  in  the  light  of  the  law  as  it  then 
existed  in  relation  to  notices  of  the  kind,  meant  a  no- 
tice by  posting,  and,  if  that  be  true,  no  other  kind  of 
notice,  however  efficient,  can  be  substituted.  I  there- 
fore dissent. 
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dsi  M  George  Goetzinger,  Respondent,  v.  James  L.  Rossn- 
FELD  et  ai.,  Defendants,  W.  H.  Vessey  et  ux.,  AppeU 
lants. 

APPEAL — ASSIGNMENT    OP   EBB0B8  —  JUDGMENT  —  PRESUMPTION    A8    TO 
COMMUNITY  DEBT  —  MOBTG AGE  —  PRIORITY  OF   LIEN  —  ETIDGNCB. 

The  assignment  of  the  decree  of  the  court  as  error  is  sufficient, 
when  there  are  no  special  findings  of  fact  separately  from  the  de- 
cree, and  the  validity  of  the  decree  is  the  single  question  raised  in 
the  hrief. 

The  presumption  as  to  a  judgment,  in  the  absence  of  proof,  is 
that  it  is  based  upon  a  community  debt. 
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Parol  proof  is  admiBsible  for  the  purpose  of  determining  the 
priority  of  lien  between  a  judgment  entered  and  a  mortgage  recorded 
on  the  same  day. 

Where  a  mortgage  executed  to  secure  an  antecedent  debt  is  re- 
corded on  the  same  day  that  a  judgment  is  entered  against  the 
mortgagor,  the  equities  between  the  two  are  equal  and  they  should 
be  pro  rated  in  the  proceeds  from  the  real  estate  covered  by  both 
liens,  when  it  appears  that  the  mortgagee  had  knowledge  of  the 
pendency  of  the  action  in  which  the  judgment  was  rendered  and 
had  filed  bis  mortgage  for  record  but  a  short  time  prior  to  the  entry 
of  judgment. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
Carroll  B.  Graves,  Judge.     Reversed. 

Whitson  &  Parker,  for  appellants  : 

Does  the  law  take  note  in  this  kind  of  a  case  of  the 
fraction  of  a  day  ?  The  common  law  rule  is  that  the 
judgment  takes  eflFect  as  of  the  first  day  of  the  term, 
and  a  conveyance  filed  in  the  meantime,  that  is,  after 
the  first  day,  is  inferior  to  the  judgment  lien.  Free- 
man,  Judgments  (4th  ed.),  §370;  Boyer^a  Estate,  51 
Pa.  St.  432  (91  Am.  Dec.  129).  Some  authorities  hold 
that,  inasmuch  as  the  law  takes  no  notice  of  the  frac- 
tion of  a  day,  hence  they  will  be  presumed  to  have 
been  filed  at  the  same  time  and  are  of  equal  rank. 
Murfree^a  Heir  a  v.  Carmack,  26  Am.  Dec.  232;  Follett  v. 
Hall,  16  Ohio,  111  (47  Am.  Dec.  365);  Hendrickaon'a 
Appeal,  24  Pa.  St.  363;  Claaaon'a  Appeal  22  Pa.  St.  359. 

-ff.  J.  Snively,  and  Fred  Miller,  for  respondent : 

"In  a  contest  for  priority  between  a  mortgagee  of 
the  land  and  a  judgment  creditor,  whose  judgment 
was  docketed  on  the  same  day  with  the  mortgage,  it 
seems  reasonable  to  accord  the  former  the  same  rights 
and  privileges  that  are  granted  to  a  purchaser.  The 
hour  of  entry  may  be  inquired  into  and  actual  priority 
will  give  legal   precedence."     1    Black,   Judgments, 
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§451;  Clawson  v.  Eichbaum,  2  Grant  (Pa.),  130;  Me- 
chanics'  Bank  v,  Oorman,  8  Watts  &  S.  804;  SmaWa  Ap- 
peal, 24  Pa.  St.  398;  Ladley  v.  Creighton,  70  Pa.  St.  490; 
Murfree  v.  Carma^k,  26  Am.  Dec.  232;  Biggam  v.  Mer- 
ritty  12  Am.  Dec.  576;  Roekhill  v.  Hanna,  15  How.  195. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — The  plaintiflF  commenced  an  action  in 
the  superior  court  of  Yakima  county,  to  foreclose  a 
mortgage  executed  by  the  defendant  Rosenfeld  and 
wife  to  plaintiff,  upon  certain  real  estate  in  the  city 
of  North  Yakima.  The  mortgage  was  dated  the  lOtb 
day  of  May,  1894,  and  filed  for  record  on  that  day  at 
three  o'clock  p.  m.  On  the  same  day  the  defendant 
W.  H.  Vessey  obtained  a  judgment  against  defendant 
J.  L.  Rosenfeld,  in  the  superior  court  of  Yakima  county 
which  was  entered  in  the  journal  as  of  that  day.  In 
the  complaint  it  was  alleged  that  defendants  Vessey 
and  wife  claimed  an  interest  in  the  real  estate  de- 
scribed in  plaintiff's  mortgage,  but  that  the  claim  of 
Vessey  and  wife  was  inferior  to  that  of  plaintiff.  Ves- 
sey and  wife  answered  and  set  up  the  judgment, 
claimed  a  lien  thereunder,  and  alleged  that  at  the  date 
thereof  Rosenfeld  and  wife  were  the  owners  of  the  real 
estate  as  community  property,  and  that  the  judgment 
was  a  community  debt,  and  alleged  that  the  lien  of 
the  judgment  was  superior  to  that  of  the  mortgage. 

The  court  heard  oraltestimony  to  determine  the  ques- 
tion of  the  actual  time  of  filing  for  record  of  both  the 
judgment  and  the  mortgage,  and  held,  upon  the  proof 
taken,  that  the  mortgage  was  filed  first  and  was,  there- 
fore, prior  to  the  lien  of  the  judgment  and  should  he 
first  satisfied  out  of  the  proceeds  of  the  real  estate 
mortgaged. 

Respondent  moves  to   strike  appellants'  brief  on 
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three  grounds:  (1)  That  the  appellants  are  made  to 
appear  as  plaintiffs,  and  the  respondent  as  one  of  the 
defendants;  (2)  that  the  errors  relied  upon  to  reverse 
the  judgment  are  not  clearly  pointed  out;  (3)  that  the 
finding  appealed  from  is  not  printed  in  the  brief,  nor 
was  any  finding  that  the  court  was  requested  to  make 
and  which  was  refused. 

The  appellants'  brief  states  that  the  court  held  that 
the  mortgage  was  prior  to  the  lien  of  the  judgment, 
and  that  is  assigned  as  error.  "We  think  this  sufli- 
ciently  points  out  in  this  case  the  error  complained 
of,  as  there  is  but  a  single  question  presented.  The 
superior  court  made  no  special  findings  of  fact  sepa- 
rately from  the  decree,  but  decreed  the  lien  of  the 
mortgage  superior  to  that  of  the  judgment.  There- 
fore it  would  be  of  no  assistance  to  this  court  to  print 
in  the  brief  the  decree,  or  that  portion  of  it  relating 
to  the  priority  of  the  mortgage  over  the  lien  of  the 
judgment,  and  the  motion  to  strike  the  brief  cannot 
be  sustained. 

Respondent  maintains  that  the  judgment  of  W.  H. 
Vessey  was  obtained  upon  a  community  debt,  and  that 
the  appellants  could  not  pro  rate  with  the  respondent 
as  against  the  community  interest  of  Sere  Rosenfeld, 
the  wife,  because  appellants  introduced  no  testimony 
to  show  that  it  was  a  community  debt,  and  there  was 
no  finding  by  the  court  upon  that  issue.  We  think 
the  presumption,  in  the  absence  of  any  proof,  is  in 
favor  of  the  judgment  creditors'  contention  that  the 
judgment  was  obtained  upon  a  community  debt,  and 
there  is  no  question  but  that  the  real  estate,  the  sub- 
ject of  this  controversy,  was  community  property. 

The  single  question  presented  here  is  as  to  the  pri- 
ority of  the  mortgage  which  was  assigned  by  the  court 
over  the  judgment  lien.     At  common  law  the  judg- 
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ment  lien  was  established  on  the  first  day  of  the  term 
in  which  the  judgment  was  rendered,  but  such  rule 
has  been  generally  abrogated  by  practice,  and  in  some 
instances  by  statute,  in  this  country.  The  rule  is  fixed 
in  this  state  by  statute. 

"  The  lien  shall  attach  from  the  day  of  the  date  of 
said  judgment."    Code  Proc,  §  449. 

The  court  will  not  look  further  into  the  fraction  of 
a  day  under  this  statute  than  to  determine  a  superior 
equity.  Where  a  purchaser  in  good  faith  parts  with 
money  for  real  estate  upon  a  clear  record,  he  ought  to 
be  protected  against  a  judgment  obtained  upon  the 
same  day  but  not  actually  entered  at  the  time  of  the 
advancement  of  the  money;  and  we  think  the  same 
protection  should  reasonably  be  aflForded  a  mortgagee 
who  actually  advances  money  upon  the  security  on  a 
clear  record.  Mr.  Freeman,  in  his  treatise  on  Judg- 
ments, says: 

"It  seems  to  be  well  settled  .  .  .  that  unless 
the  law  provides  for  fractions  of  days,  all  judg- 
ments  entered  on  the  same  day  will  be  regarded  as  if 
entered  at  the  same  time,  and  as  creating  liens  equal 
in  point  of  priority,  and  entitled  to  be  paid  pro  rata 
out  of  the  debtor's  real  estate.  Still  this  rule  does  not 
prevail  universally.  In  many  instances,  courts  have 
inquired,  even  as  between  different  judgments,  the 
precise  time  when  they  were  entered  or  docketed,  and 
decided  that  the  law  will  take  notice  of  fractions  of 
days  in  the  contests  between  creditors  seeking  to  have 
funds  realized  from  the  sale  of  lands  applied  in  satis- 
faction of  their  judgment  liens.  Upon  principle,  one 
who  advances  money  and  takes  a  mortgage  or  deed  of 
trust  as  security  ought  to  be  protected  from  secret 
liens  to  the  same  extent  as  if  he  were  a  purchaser  of 
the  property  taking  a  conveyance  of  the  legal  title. 
The  authorities,  however,  do  not  concur  in  this  con- 
clusion.    In  some  of  them,  mortgages  are  treated  with 


GOETZINGER  v.  R08ENFELD.  397 

Feb.  1897.]  Opinion  of  the  Ck>art — Rbavis,  J. 

the  same  indulgence  granted  to  purchasers."     Free- 
man on  Judgments,  (4th  ed.),  §370. 

In  Pennsylvania  the  rule  is  that  a  mortgage  and 
judgment  entered  on  the  same  day  will  be  regarded  as 
taking  effect  simultaneously  and  as  entitled  to  be  paid 
pro  rata.  But  some  courts,  while  conceding  the  neces- 
sity to  ascertain  the  hour  of  the  entry  of  the  lien, 
nevertheless  refuse  to  enter  into  any  examination  be- 
yond the  record,  and  the  question  is  determined  upon 
the  record  alone.  But  the  weight  of  authority,  and 
certainly  sound  principle,  would  seem  to  justify  an 
inquiry  into  the  precise  time  at  which  the  judgment 
was  entered,  by  less  than  record  proof.  The  maxim 
that  the  law  divides  the  day  where  equity  requires  it 
would  seem  to  be  the  correct  one,  and  the  law  ought 
to  divide  the  day  in  favor  of  one  who  loans  money  or 
parts  with  anything  valuable,  when  the  inducement 
for  his  action  is  the  security  given  him  upon  the  then 
unincumbered  real  estate  of  the  borrower.  We  do  not 
think  that  the  equity  of  the  mortgagee,  where  he  has 
advanced  his  money,  is  necessarily  or  ordinarily  in- 
ferior to  the  equity  of  a  purchaser. 

In  this  cause  the  superior  court  heard  other  than 
record  testimony  to  determine  the  precise  time  of  the 
filing  of  the  judgment,  and  also  of  the  mortgage,  and 
while  there  was  some  conflict  in  the  testimony  of  the 
witnesses,  we  think  the  court  found  correctly  that  the 
mortgage,  which  bore  upon  its  face  the  hour  of  filing 
—  three  o'clock  in  the  afternoon  —  was  placed  of 
record  before  the  judgment.  It  appeared  from  the 
testimony  of  counsel  for  the  plaintiff,  the  mortgagee, 
that  the  time  of  the  filing  of  the  judgment  was  fixed 
in  their  memories  because  plaintiff's  claim  had  been 
held  by  them  for  collection  for  a  considerable  time, 
and  they  were  watching  the  progress  of  the  trial  be- 
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tween  Vessey  and  Rosenfeld  in  order  to  file  their 
mortgage  before  the  judgment  was  actually  entered. 
One  of  the  attorneys  for  plaintiff  testified  : 

'^  The  judgment  entry  in  said  cause  was  not  filed 
''  until  after  the  mortgage  sued  on  here  was  filed.  I 
"  am  certain  of  this  because  we  had  the  claim  of  plain- 
"  tiff  for  collection  and  we  were  watching  it  for  the 
"  purpose  of  getting  in  ahead  of  the  judgment,  and  my 
"  attention  was  particularly  called  to  it  at  the  time." 

The  judgment  of  Vessey  was  evidently  filed  very 
shortly  after  the  mortgage,  the  same  afternoon,  after 
three  o'clock.  There  was  no  new  consideration  what- 
ever for  the  execution  of  the  mortgage  held  by  plain- 
tiff. It  was  executed  to  secure  an  antecedent  debt. 
We  cannot  place  this  mortgage  in  the  same  rank  with 
one  which  was  executed  upon  a  present  valuable  con- 
sideration, and  where  the  mortgagee  in  good  faith  ad- 
vanced his  money  upon  the  faith  of  an  existing  clear 
record  of  unincumbered  real  estate. 

We  think  that  here,  the  court  having  inquired  into 
the  fraction  of  the  day  to  determine  the  equities  be- 
tween the  lien  of  the  judgment  and  the  mortgage, 
should,  upon  the  testimony,  have  found  them  equal 
and  directed  that  they  be  pro  rated  in  the  proceeds 
from  the  real  estate  covered  by  both  liens.  The  cause 
is  therefore  reversed  with  the  direction  to  the  superior 
court  to  modify  its  decree  in  accordance  with  this 
opinion. 

Dunbar  and  Gordon,  JJ.,  concur. 
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[  Na  2470.  Decided  February  2, 1897.] 

Meta  Carkeek,  Appellant,  v.  The  Boston  National 
Bank  op  Seattle  et  al..  Respondents. 

rnAVDVhSKT  CONVBTANGEB  —  BYIDBNCE  —  PLEADING. 

In  an  action  inyolving  the  title  to  land,  which  it  is  alleged  haa 
been  transferred  in  fraud  of  creditors,  the  court  may  properly  in- 
quire into  the  title  of  lands  in  another  county,  when  that  matter 
arises  incidentally  as  a  part  of  the  question  raised  upon  the  title  to 
the  land  in  litigation,  and  when  such  lands  are  alleged  to  be  the 
consideration  for  the  transfer  which  is  attacked  as  fraudulent. 

In  an  action  involving  the  title  to  real  estate,  in  which  the  plain- 
tiff has  failed  to  fully  plead  title,  the  defendant  may,  under  general 
denial,  introduce  any  legal  evidence  that  tends  to  defeat  plaintiff's 
title. 

A  voluntary  conveyance  by  a  husband  to  his  wife  of  community 
lands  is  voidable  as  against  existing  creditors,  when  the  community 
is  not  possessed  of  sufficient  other  property  to  satisfy  the  community 
indebtedness. 

Where  a  husband  has  attempted  to  convey  community  lands  to 
the  wife  by  a  transfer  which  is  fraudulent  as  to  creditors,  a  subse- 
quent transfer  to  his  wife  of  separate  property  in  consideration  of 
a  reconveyance  of  such  lands  formerly  conveyed  to  her  is  voluntary, 
without  consideration,  and  fraudulent  as  to  creditors. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Lindsay,  King  &  Turner,  for  appellant. 
Strvdwick  (fc  Peters,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — A  suit  in  equity  was  commenced  by  ap- 
pellant to  restrain  respondents  (defendants)  from  sell- 
ing, upon  execution  against  her  husband  and  a  third 
person,  certain  real  estate  situate  in  King  county, 
claimed  by  appellant  as  her  separate  property,  ac- 
quired in  July,  1893,  from  her  husband.     She  alleged 
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title  by  deed  of  that  date  from  her  husband,  reciting 
the  consideration  as  one  dollar.  The  respondents  an- 
swered attacking  the  conveyance  of  July,  1893,  to 
appellant  from  her  husband,  as  being  in  fraud  of  cred- 
itors of  the  husband,  the  respondent  bank  being  of 
such  creditors,  its  demand  accruing  in  March,  1890, 
and  alleging  such  deed  was  without  consideration  and 
a  voluntary  conveyance  by  the  husband.  The  appel- 
lant replied,  alleging  that  the  real  consideration  of  the 
deed  of  July,  1893,  from  the  husband  to  the  appellant, 
was  an  exchange  of  certain  lands  in  Mason  county, 
alleged  to  be  the  separate  property  of  the  appellant, 
for  the  lands  in  King  county  conveyed  in  the  deed  of 
July,  1893. 

At  the  trial  respondents  attacked  the  claim  of  separ 
rate  ownership  of  appellant  to  the  Mason  county  lands, 
which  were  acquired  by  appellant  in  January,  1892, 
from  her  husband  through  an  intermediate  convey- 
ance, as  being  in  fraud  of  creditors  and  having  been  a 
voluntary  conveyance  from  her  husband  at  the  time 
he  was  indebted  to  the  respondents  and  other  cred- 
itors in  an  amount  beyond  his  ability  to  pay. 

Appellant  contends  that  the  court  erred  in  finding 
that  the  conveyance  to  appellant  in  July,  1893,  of  the 
land  in  King  county,  was  void  for  want  of  considera- 
tion, and  maintains  that  the  superior  court  of  King 
county  was  without  jurisdiction  to  try  the  title  to  land 
situated  in  Mason  county,  and  cites  2  Hill's  Code, 
§  158,  and  the  following  cases:  North  Yakima  v.  St*. 
perior  Court,  4  Wash.  655  (30  Pac.  1053);  McMaster  v. 
Advance  Thresher  Co.,  10  Wash.  147  (38  Pac.  760);  Jfc 
Lead  v.  Ellis,  2  Wash.  117  (26  Pac.  76). 

It  may  be  here  said  that  the  question  before  the 
trial  court  was  the  consideration  for  the  lands  con- 
veyed by  the  husband  to  the  wife  in  King  county,  and 
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which  were  sought  to  be  subjected  to  respondents'  ex- 
ecution. The  question  of  title  to  the  Mason  county 
lands  arose  incidentally  as  a  part  of  the  question 
raised  upon  the  title  to  the  King  county  land.  The 
court  had  jurisdiction  to  try  the  validity  of  appellant's 
claim  to  the  King  county  lands,  and  the  authorities 
cited  by  appellant  here  do  not  apply  to  this  case,  as 
each  arose  on  a  different  state  of  facts  from  the  one  at 
bar. 

It  is  also  contended  by  appellant  that  there  is  no 
attack  in  respondents'  pleading  upon  the  validity  of 
the  conveyance  of  January,  1892,  of  the  Mason  county 
lands,  and  no  allegation  of  the  then  insolvency  of  the 
husband  or  of  the  indebtedness  at  that  time,  and  no 
allegation  sufficient  to  support  a  decree  on  the  ground 
of  fraud  as  to  such  conveyance;  and  a  number  of  au- 
thorities are  cited  to  support  this  contention.  It  is 
sufficient  to  state  that  the  title  to  the  Mason  county 
lands  by  appellant  was  put  in  issue  by  appellant  in 
the  reply,  and  we  think  that  this  case,  from  this  point 
of  view,  falls  within  the  rule  stated  in  Parker  v.  Dacres^ 
1  Wash.  190  (24  Pac.  192),  where  it  is  said: 

"  Had  the  plaintiff  in  this  action  set  out  fully  his 
chain  of  title,  so  that  it  would  have  appeared  that  he 
claimed  under  said  Shell,  it  might  have  been  neces- 
sary for  defendant,  in  order  that  he  might  show  acts 
of  said  Shell,  to  have  set  out  the  same  in  his  answer. 
But  when,  as  in  this  case,  a  defendant  is  not  at  all  ad- 
vised as  to  the  source  of  the  plaintiff's  title,  he  can 
content  himself  with  a  general  denial,  and  thereunder 
introduce  any  legal  evidence  that  tends  to  defeat  the 
title  of  the  plaintiff,  as  shown  by  his  proofs.  Any 
other  rule  would  work  great  hardship  to  a  defendant, 
while  the  enforcement  of  said  rule  cannot  work  hard- 
ship to  a  plaintiff,  as  he  can,  if  he  so  desires,  so  shape 
his  complaint  as  to  compel  defendant  to  fully  disclose 
his  defense  in  his  answer." 

2(^16  WASH. 
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The  court  found  that  the  husband  of  the  appellant 
and  one  John  Nicholas  incurred  the  debt  upon  which 
respondents'  judgment  was  based,  upon  the  31st  day 
of  March,  1890,  in  the  sum  of  $2,500,  evidenced  by  a 
promissory  note  of  that  date;  that  this  promissory 
note  was  renewed  at  intervals  of  three  months;  that 
prior  to  December  31,  1890,  the  respondent  bank  re- 
quested of  the  husband,  William  Carkeek,  and  the 
said  Nicholas  to  furnish  a  statement  of  the  property 
owned  by  them,  and  pursuant  to  such  request  Carkeek 
and  Nicholas  furnished  a  statement  showing  that  Car- 
keek owned  as  his  individual  property,  besides  his 
interest  in  the  lands  in  King  county,  conveyed  in 
July,  1893,  to  appellant,  the  one  hundred  and  fifty 
acres  of  land  in  Mason  county  (which  were  thereafter 
conveyed  to  the  appellant  in  January,  1892),  and  that 
the  respondent  bank  relied  upon  the  representations 
contained  in  the  statement  as  to  the  property  owned 
by  Carkeek.  And  also  found  that,  on  July  3, 1893,  the 
conveyance  made  by  Carkeek  to  his  wife  (appellant), 
with  the  consideration  stated  therein  of  one  dollar, 
was  an  exchange  in  fact  for  the  Mason  county  lands, 
which  were  then  conveyed  to  Carkeek,  the  husband 
of  appellant,  on  July  3,  1893,  and  that  the  lands  were 
practically  of  the  same  value.  The  court  also  found 
that  the  deed  of  Carkeek,  the  husband,  to  appellant 
was  voluntary  and  without  consideration  as  to  the 
creditors  of  said  William  Carkeek,  and  operated  to 
hinder,  delay  and  defraud  his  creditors,  including  the 
respondent  bank. 

We  think  the  evidence  in  the  record  supports  these 
findings,  and  they  are  decisive  of  the  case.  The  con- 
veyance of  January,  1892,  by  the  husband  to  the  wife, 
the  appellant,  was  of  real  estate  in  Mason  county, 
which  had  been  acquired  with  community  funds  and 
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was  a  voluntary  gift  to  the  wife.  At  that  time  the 
condition  of  the  community  indebtedness,  including 
that  to  the  respondent  bank,  was  not  such  as  to  per- 
mit such  a  gift  from  the  husband  to  the  wife  as 
against  existing  creditors  of  the  community.  We 
have  mentioned  that  these  questions  relating  to  the 
good  faith  in  the  conveyance  of  January,  1892,  arose 
upon  the  reply  of  appellant,  and  it  was  competent  for 
the  respondents  to  meet  the  allegations  of  the  reply 
by  the  evidence  which  was  introduced  at  the  trial,  and 
to  show  that  the  conveyance  was  made  without  con- 
sideration and  was  void  as  to  existing  creditors.  In 
view  of  this  evidence,  such  conveyance  was  construc- 
tively fraudulent  and  cannot  defeat  the  claim  of  re- 
spondent for  satisfaction  from  the  real  estate  taken 
upon  execution. 

The  judgment  must  be  aflSrmed. 

Scott, C.  J.,  and  Anders,  Dunbar  and  Gordon,  JJ., 
concur. 
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Where  an  accumnlation  of  snow  and  ice  upon  a  sidewalk  becomes 
Toagh,  uneven  and  rounded  up  to  such  an  extent  that  it  is  danger- 
ous for  persons  passing  over  it,  it  constitutes  an  obstruction  to 
travel  which  it  is  the  duty  of  the  city  to  remove,  and  anyone  in jured 
thereby,  while  in  the  exercise  of  ordinary  care  and  ^nadence,  is  en- 
titled to  recover  damages  from  the  city. 

The  question  of  the  contributory  negligence  of  plaintiff,  in  an 
action  for  damages  received  through  the  negligence  of  a  city  in 
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allowing  an  accamulation  of  ice  and  snow  to  remain  heaped  ap  in  a 
dangerous  condition  on  one  of  its  sidewalks,  is  for  the  jury,  when  it 
appears  that  plaintiff  was  proceeding  alon^  the  walk  in  the  evening* 
not  very  rapidly,  and  as  carefully  as  persons  ordinarily  walk  along 
the  street ;  that  she  slipped  and  fell  on  this  accamulation  of  ice,  re- 
ceiving painful  injuries ;  that  the  place  was  lighted  by  an  electric 
lii^ht  and  she  noticed  its  condition  after  she  fell,  hut  it  does  not 
clearly  appear  that  she  noticed  its  condition  before  stepping  upon  it; 
that  during  the  preceding  three  weeks  she  had  safely  passed  over 
the  walk  in  the  day  time  five  or  six  times,  the  last  time  about  a 
week  before  the  accident;  and  that  the  ice  and  snow  at  the  place  of 
the  accident  appeared  to  be  in  about  the  same  condition  as  it  was 
the  last  time  she  passed  over  it,  about  a  week  before. 

The  fact  that  the  plaintiff  may  have  had  prior  knowledge  of  the 
dangerous  condition  of  a  sidewalk  is  not  itself  conclusive  proof  of 
contributory  negligence  on  her  part  in  subsequently  walking  thereon. 

The  refusal  of  the  court  to  grant  a  request  for  the  physical  ex- 
amination of  a  female  plaintiff  by  doctors  named  by  the  defendant, 
in  an  action  for  damages  for  personal  injuries,  is  not  error,  when 
there  is  no  showing  of  an  abuse  of  the  discretion  vested  in  the  court 
in  such  matters. 

Where  there  is  nothing  indicating  prejudice  or  passion  on  the 
part  of  a  jury,  a  verdict  for  $10,500  will  not  be  set  aside  as  excessive, 
when  given  as  damages  for  injuries  to  a  woman  thirty-eight  years  of 
age,  of  previous  good  health,  who  had  formerly  earned  $75  per 
month,  but  was  wholly  incapacitated  from  following  her  previous 
vocation  by  reason  of  her  injuries,  consisting  of  a  permanent  and 
painful  displacement  of  the  womb,  and  the  breaking  of  an  ankle 
bone,  which  would  probably  require  amputation  of  the  injured  leg, 
and  who  had  scarcely  been  free  from  pain  from  the  time  of  the  acci- 
dent up  to  the  time  of  the  trial. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  Jesse  Arthur,  Judge.     AflSrmed. 

W,  H.  Plummer,  for  appellant, 
i.  H,  Plattor,  and  Fenton  &  Saunders,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — About  7  o'clock  on  the  evening  of 
February  2,  1895,  while  the  plaintiff  and  respondent 
was  walking  south  on  the  east  side  of  Stevens  streets 
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between  Sprague  street  and  First  street,  in  the  city  of 
Spokane,  she  slipped  and  fell  upon  the  ice  which  had 
accumulated  upon  the  sidewalk  and  broke  the  smaller 
bone  of  one  of  her  legs  near  the  ankle,  and  also  re- 
ceived internal  injuries  of  a  serious  nature.  Subse- 
quently  she  brought  this  action  against  the  city  to 
recover  damages  for  the  injuries  thus  sustained  al- 
leging, in  effect,  in  her  complaint,  that  the  city  was 
negligent  in  not  keeping  the  sidewalk  in  a  reasonably 
safe  condition,  and  that  such  negligence  was  the  sole 
cause  of  her  injury.  As  an  affirmative  defense,  the 
city  alleges  that  the  injury  received  by  plaintiflF,  if 
any,  was  caused  wholly  by  her  own  negligence  and 
want  of  proper  care.  Upon  this  issue  the  cause  pro- 
ceeded to  trial,  and,  at  the  close  of  plaintiff's  evidence, 
the  defendant  moved  for  a  non-suit,  and,  at  the  con- 
clusion of  all  the  testimony  in  the  case,  the  defendant 
moved  for  a  peremptory  instruction  to  the  jury  to  re- 
turn a  verdict  for  the  defendant.  These  motions  were 
based  upon  the  alleged  ground  that  the  undisputed 
evidence  showed  that  plaintiff's  injuries  were  caused 
by  her  contributory  negligence.  Both  of  these  mo- 
tions were  denied,  and  this  ruling  of  the  court  is  one 
of  the  principal  errors  relied  upon  for  a  reversal  of 
the  judgment. 

It  is  conceded  that  it  was  the  duty  of  appellant  to 
keep  its  sidewalks  free  from  obstructions  and  defects, 
and  in  a  reasonably  safe  condition  for  travel,  and  it  is 
not  seriously  contended  that  it  discharged  its  duty  in 
that  regard.  The  evidence  clearly  shows  that  at  the 
place  where  plaintiff  fell  and  was  injured,  and  which 
was  in  the  business  portion  of  the  city,  the  sidewalk 
was  covered  with  ice  and  snow  to  the  depth  of  from  four 
to  eight  inches  and  had  been  so  covered  for  a  month 
prior  to  the  time  when  plaintiff  fell  upon  it,  and  that 
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the  city  had  not  attempted  to  remove  the  ice  and  snow 
from  the  walk,  or  to  take  any  steps  whatever  to  render 
it  safe  for  pedestrians,  although  its  street  commis- 
sioner had  been  personally  notified  of  the  condition 
of  the  sidewalk  at  this  particular  point  some  days  be- 
fore the  accident,  by  an  individual  who  had  himself 
fallen  on  the  ice  at  the  same  place  where  the  plaintiff 
fell.  The  testimony  clearly  shows  that  the  sidewalk 
where  the  plaintiff  was  injured  was  several  inches 
lower  than  the  vacant  lot  adjoining;  that  during  the 
preceding  month  of  January  the  snow  had  melted  at 
various  times  and  run  down  off  the  vacant  lot  upon 
and  across  the  sidewalk,  thus  causing  an  accumulation 
of  ice  and  snow  thereon  which,  by  alternate  freezing 
and  thawing,  and  the  passing  of  pedestrians  and  the 
crossing  of  wagons,  had  become  rough,  uneven  and 
rounded  up  to  such  an  extent  that  it  was  dangerous 
for  persons  to  pass  over  it.  This  snow  and  ice,  in  the 
condition  in  which  it  then  was,  clearly  constituted  an 
obstruction  to  travel  which  it  was  the  duty  of  the  city 
to  remove,  and  which  rendered  it  liable  in  damages  to 
anyone  injured  thereby  while  in  the  exercise  of  ordi- 
nary care  and  prudence.  Colder  v.  WaUa  Walla,  6 
Wash.  377  (33  Pac.  1054). 

It  appears  from  the  testimony  of  the  plaintiff  that, 
at  the  time  the  accident  happened,  she  was  going  to 
the  Hotel  Spokane,  situated  on  the  corner  of  Stevens 
and  First  streets,  with  the  view  of  attending  a  recep- 
tion which  she  was  informed  would  there  be  given  in 
honor  of  J.  L.  Wilson ;  that  she  was  not  walking  rapidly 
and  was  careful  how  she  walked  —  as  careful  as  any 
person  would  ordinarily  be  when  walking  along  the 
street;  that  she  had  safely  passed  over  this  sidewalk 
in  the  day  time  five  or  six  times  during  the  three  pre- 
ceding  weeks,  the  last  time  about  a  week  before  the 
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accident,  and  that  the  ice  and  snow  upon  the  sidewalk 
at  the  time  she  was  injured  seemed  to  be  in  about  the 
same  condition,  so  far  as  she  was  able  to  observe,  as  it 
was  when  she  saw  it  the  week  before,  and  at  other 
times.  It  is  not  clear  from  her  testimony  that  the 
plaintiff  noticed  the  real  condition  of  this  particular 
part  of  the  sidewalk  before  she  stepped  upon  it,  but 
she  does  say  that  she  observed  its  condition  after  she 
fell,  and  especially  after  she  was  assisted  into  a  sleigh 
which  was  standing  close  to  the  edge  of  the  sidewalk 
at  the  time.  There  was  an  electric  arc  light  at  the 
Sprague  street  crossing  and  another  about  a  block 
away,  which  afforded  sufficient  light  for  the  plaintiff 
to  see  the  condition  of  the  street  with  more  or  less  dis- 
tinctness. 

Upon  this  state  of  facts  did  the  court  err  in  denying 
the  defendant's  motions  ?  In  other  words,  would  the 
trial  court  have  been  justified  in  saying,  as  matter  of 
law,  as  it  was  in  effect  requested,  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  therefore  not 
entitled  to  recover  in  this  action?  We  think  this 
question  must  be  answered  in  the  negative.  The 
question  of  negligence  on  the  part  of  the  defendant,  or 
of  contributory  negligence  on  the  part  of  the  plaintiff,  is 
ordinarily  a  question  of  fact  to  be  determined  by  the 
jury  from  all  the  facts  and  circumstances  in  evidence. 
It  is  true  that  there  may  be  cases  where  the  effect  of 
the  undisputed  facts  is  so  manifest  that  it  may  prop- 
erly be  determined  by  the  court  as  a  pure  question  of 
law.     But, 

''  When  a  given  state  of  facts  is  such  that  reasonable 
men  may  fairly  differ  upon  the  question  as  to  whether 
there  was  negligence  or  not,  the  determination  of  the 
matter  is  for  the  jury.  It  is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same  con- 
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elusion  from  them,  that  the  question  of  negligence  is 
ever  considered  as  one  of  law  for  the  court."  Ghrand 
Trunk  Ry.  Co,  v.  Ivea,  144  U.  S.  417  (12  Sup.  Ct.  679). 

See,  also,  McQuillan  v.  Seattle,  10  Wash.  464  (38  Pac. 
1119,  45  Am.  St.  Rep.  799);  Railroad  Co.  v.  Stout,  17 
Wall.  657;  Roux  v.  Lumber  Co.,  85  Mich.  519  (48  N.  W. 
1092). 

We  think  that,  upon  the  undisputed  facts  of  this 
case,  candid  and  intelligent  men  might  reasonably 
differ  as  to  whether  the  plaintiff  was  or  was  not  in  the 
exercise  of  ordinary  care  and  prudence  at  the  time  of 
the  accident;  and  it  therefore  follows  that  the  court 
committed  no  error  in  submitting  the  case  to  the  juiy. 

The  learned  counsel  for  appellant  contend  that  the 
facts  of  this  case  are  "  on  all  fours  "  with  those  in  the 
case  of  Wright  v.  St.  Cloud,  54  Minn.  94  (55  N.  W.  819), 
wherein  the  court  held  as  matter  of  law  that  the 
plaintiff  was  guilty  of  such  contributory  negligence  as 
precluded  a  recovery.  But  in  this  we  think  counsel 
are  in  error.  An  examination  of  the  opinion  of  the 
court  in  that  case  will  disclose  that  the  plaintiff  not 
only  saw  the  condition  of  the  sidewalk  before  she  at- 
tempted to  pass  over  it,  but  that  it  occurred  to  her  the 
moment  she  saw  it  that  it  was  a  dangerous  place  to 
walk.  In  this  case  there  is  no  evidence  that  it  oc- 
curred to  plaintifif  that  the  walk  was  dangerous,  or 
that  she  had  full  and  present  knowledge  of  the  "  risk 
incident  to  traveling  over  it."  The  decision  of  the 
court  in  that  case  was  not  predicated  upon  the  mere 
fact  that  plaintiff  had  knowledge  of  the  condition  of 
the  sidewalk,  but  upon  the  fact,  with  others,  that  she 
was  conscious  of  the  danger  of  slipping  and  falling 
at  the  moment  she  undertook  to  psiss  over  it.  That 
the  ruling  of  the  court  would  have  been  different  in 
the  absence  of  present  knowledge  of  the  dangerous 


SMITH  V.  SPOKANE.  409 

Feb.  1897.]  Opinion  of  the  Court — Akdebs,  J. 

condition  of  the  sidewalk,  and  of  the  risk  of  slipping 
and  falling,  we  apprehend  will  appear  from  an  inspec- 
tion of  the  opinion  of  the  same  court  in  the  later  case 
of  Maloy  v.  St.  Paul,  54  Minn.  398  (56  N.  W.  94),  in 
which  Wright  v.  St.  Cloudy  is  commented  upon  and  in 
which  it  is  said  : 

"  It  is  certain  that  previous  knowledge  of  the  exist- 
ence of  a  defect  has  an  important  and,  oftentimes  a 
decisive,  hearing  upon  the  question  of  contributory 
negligence;  but  mere  inattention  to  a  known  danger, 
on  the  part  of  this  plaintiff,  cannot  be  held  to  conclude 
her." 

The  next  assignment  of  error  is  that  the  verdict  is 
against  the  evidence  as  shown  by  the  special  findings 
of  the  jury.  The  finding  specially  complained  of  by 
appellant  is  that  in  which  the  jury  found  that  plaintiff 
could  not  see,  and  did  not  know  of,  the  existence  of 
the  snow  and  ice  on  the  sidewalk  just  before,  or  at 
any  time  prior  to,  her  attempting  to  walk  over  the 
same.  This  is  claimed  by  appellant  to  be  contrary 
to  the  undisputed  evidence.  But  even  if  that  be  so,  it 
does  not  necessarily  follow  that  the  judgment  should 
be  reversed,  for,  as  we  have  seen,  the  fact  that  she  may 
have  had  such  knowledge  is  not  itself  conclusive  proof 
of  contributory  negligence  on  her  part.  McQaillan  v. 
Seattle^  supra,  and  cases  cited.  The  special  findings  of 
the  jury  are  in  no  sense  inconsistent  with  the  general 
verdict,  and  we  are  clearly  of  the  opinion  that  the  lat- 
ter is  justified  by  the  evidence. 

It  is  next  objected  that  the  court  erred  in  refusing 
to  require  plaintiflF  to  submit  to  an  examination  of  her 
person  by  physicians.  The  record  relative  to  this 
matter  is  as  follows : 

*'  The  defendant,  by  counsel,  at  this  time  asked  the 
court  for  an  order  compelling  the  plaintiff  to  undergo 
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an  examination  by  physicians  McLeod,  Olmsted  and 
Mason,  in  order  that  the  defendant  might  use  said 
physicians  as  witnesses.  The  plaintiff  by  counsel  ob- 
jected to  such  an  order  being  made  and  the  court  sus- 
tained the  objection  and  allowed  the  defendant  an 
exception." 

This  request  was  made  at  the  close  of  the  testimony 
of  Dr.  Webb,  who  was  a  witness  for  plaintiff,  and  in 
the  middle  of  the  trial,  and  without  any  previous  no- 
tice to  the  plaintiff.  The  complaint  alleges,  and  the 
plaintiff  had  testified,  that  she  had  suffered  a  perma- 
nent displacement  of  the  womb,  as  a  result  of  her  fall 
upon  the  sidewalk,  and  Dr.  Webb,  her  physician, 
testified  that  he  attended  plaintiff  soon  after  she  re- 
ceived the  injury  and  found,  by  a  personal  examina- 
tion of  her  condition,  that  there  was  a  displacement 
of  the  womb  of  recent  origin,  and  that  it  was  perma- 
nent, and  of  such  a  nature  as  to  cause  a  permanent 
injury  to  a  woman  of  the  age  of  plaintiff.  The  power 
of  the  court  to  make  the  order  requested  is  not  here 
in  question,  but  it  is  contended  on  behalf  of  the  re- 
spondent that  the  refusal  of  the  request  was  within 
the  sound  discretion  of  the  trial  court,  and  that  such 
discretion  was  not  abused;  and  we  are  inclined  to  agree 
with  counsePs  views  in  that  regard.  That  the  trial 
court  is  vested  with  a  wide  discretion  in  the  exercise 
of  such  power,  and  that  it  may  refuse  to  grant  such 
an  order  as  was  here  requested,  when  the  sense  of 
delicacy  of  the  plaintiff  may  be  offended  by  the  exhi- 
bition, or  where  the  testimony  would  be  merely  cum- 
ulative, or  where  the  necessities  of  the  case  do  not 
demand  it,  or  where,  in  Che  judgment  of  the  court,  the 
examination  would  not  materially  aid  the  jury,  seems 
to  be  established  by  the  authorities.  Graves  v.  Battle 
Creek,  95  Mich.  266  (54  N.  W.  757, 35  Am.  St.  Rep.  561). 
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See,  also,  Owens  v.  Kansas  City,  etc.,  R.  R,  Co.,  33 
Am.  &  Eng.  R.  R.  Cases,  524  (6  Am.  St.  Rep.  39);  1 
Thompson,  Trials,  §  859. 

It  is  not  shown  by  the  record  why  the  court  refused 
to  make  the  order,  but  the  fact  that  the  request  was 
for  an  examination  by  physicians  selected  by  appellant 
alone  was  a  sufficient  ground  for  refusing  it.  1 
Thompson,  Trials,  g  860.  And,  besides,  for  aught  that 
appears  from  the  record,  the  learned  judge  may  have 
had  other  sufficient  reasons  for  refusing  to  grant  de- 
fendant's request. 

The  jury  returned  a  verdict  in  this  case  in  favor  of 
the  plaintiff  for  $10,500,  and  it  is  earnestly  insisted  on 
behalf  of  the  defendant  that  it  is  so  excessive  that  a 
new  trial  ought  to  be  awarded  on  that  ground  alone. 
The  undisputed  testimony  of  Dr.  Webb  is  to  the  effect 
that  the  injury  to  the  respondent's  leg  is  permanent 
and  will  probably  result  in  amputation;  that  the  inter- 
nal injury  is  also  permanent  and  painful;  and  respond- 
ent herself  testified  that  she  was  thirty-eight  years  of  age 
and  that  prior  to  this  injury  she  was  in  every  respect 
a  strong  and  healthy  woman;  that  she  had  previously 
been  employed  as  a  teacher,  and  as  such  had  earned 
$75  per  month,  but  was  wholly  incapacitated  from  fol- 
lowing her  previous  vocation  by  reason  of  her  injuries, 
and  that  from  the  time  of  the  accident  up  to  the  time 
of  the  trial,  a  period  of  some  eight  months,  she  had 
scarcely  been  free  from  pain.  It  was  the  province  of 
the  jury  to  assess  the  damages  under  the  instructions 
of  the  court,  and  the  court,  on  motion  for  a  new  trial, 
refused  to  set  aside  the  verdict.  We  perceive  nothing 
indicating  that  the  jury  in  assessing  the  damages  was 
influenced  by  prejudice  or  passion,  and  it  is  only  in 
such  cases  that  the  court  is  authorized  by  the  statute  to 
set  aside  a  verdict  on  the  ground  of  excessive  damages. 
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The  law  applicable  to  the  facts  of  the  case  was  care- 
fully and  fully  presented  to  the  jury.  The  respective 
parties  were  represented  by  able  counsel,  and  a  fair 
trial  was  had.  No  error  appears  in  the  record,  and 
the  judgment  must  therefore  be  affirmed,  and  it  is  so 
ordered. 

Dunbar  and  Gordon,  JJ.,  concur. 


[  No.  2379.    Decided  February  5. 1897.1 

Mary  Gleason  et  aL,  Respondents,  v.  Tacoma  Hotel 
Company  et  aL,  Defendants,  Robert  Winqate,  ife- 
ceiver,  Appellant. 

DUB  PROCB6B  OF   LAW — LABOBERfi'  LIENS  AGAINST  EXECUTION  DEBTOB— 
FILING  OP  CLAIMS— JOINDER. 

The  statute  (Gen.  Stat.,  $3124),  giving  servants,  clerks,  laborers, 
etc.,  the  right  to  claim  from  the  proceeds  of  execution  or  attach- 
ment sale  of  the  property  of  their  employers  any  amount,  not  ex- 
ceeding one  hundred  dollars,  due  them  for  services  rendered  within 
sixty  days  next  preceding  the  levy  of  the  writ,  and  providing  for  the 
litigation  of  such  claims,  if  disputed,  is  not  open  to  the  objection 
that  it  deprives  one  of  his  property  without  due  process  of  law. 

Notice  to  a  judgment  debtor  of  claims  of  other  parties  to  the  pro- 
ceeds arising  from  the  execution  sale  on  the  judgment  against  him 
is  unnecessary,  as,  jurisdiction  having  been  once  acquired  over  the 
judgment  debtor  in  th^  original  action,  that  action  remains  pend- 
ing until  the  judgment  is  satisfied. 

Parties  having  claims  for  services,  which,  under  Gen.  Stat.,  §3124, 
they  are  authorized  to  maintain  against  a  judgment  creditor  who 
has  levied  upon  the  property  of  their  employer,  may  properly  join 
in  the  same  action  to  enforce  their  claims. 

Where  a  party  entitled  to  urge  the  objection  of  misjoinder  of  par- 
ties plaintiff  waives  the  objection,  it  cannot  be  raised  for  him  by  an- 
other defendant. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.     Affirmed. 
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Murray  &  Christian,  for  appellant. 
Thad  Huston^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — In  March,  1896,  the  sheriff  of  Pierce 
county  —  under  and  by  virtue  of  an  execution  issued 
out  of  the  superior  court  of  said  county  upon  a  judg- 
ment rendered  therein  in  favor  of  the  appellant  Win- 
gate,  as  receiver  of  the  Merchants'  National  Bank, 
against  the  Tacoma  Hotel  Company  —  levied  upon 
certain  personal  property  of  said  company,  and  adver* 
tised  the  same  to  be  sold  on  the  27th  of  March,  1896. 
Prior  to  said  sale,  namely,  on  March  26,  the  respond- 
ents—  being  servants,  clerks  and  laborers  having 
claims  against  the  judgment  debtor  for  labor  per- 
formed and  services  rendered  —  gave  separate  notices 
of  their  respective  claims,  duly  verified,  to  the  said 
sheriff  and  to  the  appellant,  pursuant  to  the  provis- 
ions of  §  3124,  vol.  1,  Hill's  Code  (§  1974,  Code  1881), 
which  section  is  as  follows : 

"  In  cases  of  executions,  attachments,  and  writs  of 
similar  nature  issued  against  any  person,  except  for 
claims  for  labor  done,  any  miners,  mechanics,  sales- 
men, servants,  clerks,  and  laborers  who  have  claims 
against  the  defendant  for  labor  done,  may  give  notice 
of  their  claims  and  the  amount  thereof,  sworn  to  by 
the  person  making  the  claim  to  the  creditor  and  the 
officer  executing  either  of  such  writs  at  any  time  be- 
fore the  actual  sale  of  property  levied  on,  and  unless 
such  claim  is  disputed  by  the  debtor  or  a  creditor,  such 
officer  must  pay  to  such  person,  out  of  the  proceeds  of 
the  sale,  the  amount  each  is  entitled  to  receive  for 
services  rendered  within  sixty  days  next  preceding 
the  levy  of  the  writ,  not  exceeding  one  hundred  dol- 
lars. If  any  or  all  the  claims  so  presented  and  claim- 
ing preference  under  this  title  are  disputed  by  either 
the  debtor  or  a  creditor,  the  person  presenting  the  same 
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must  commence  an  action  within  ten  days  from  (for) 
the  recovery  thereof,  and  must  prosecute  his  action 
with  due  diligence,  or  be  forever  barred  from  any 
claim  of  priority  of  payment  thereof;  and  the  officer 
shall  retain  possession  of  so  much  of  the  proceeds  of 
the  sale  as  may  be  necessary  to  satisfy  such  claim,  un- 
til the  determination  of  such  action;  and  in  case  judg- 
ment be  had  for  the  claim  or  any  part  thereof,  carrying 
costs,  the  costs  taxable  therein  shall  likewise  be  a  pre- 
ferred claim,  with  the  same  rank  as  the  original  claim." 

Thereafter,  the  appellant  having  disputed  all  the 
claims  so  presented,  respondents  joined  in  an  action 
brought  for  the  purpose  of  enforcing  the  liens  claimed 
by  them  upon  the  fund  derived  from  a  sale  of  the 
property  so  levied  upon  by  the  sheriff,  said  fund  be- 
ing then  in  the  possession  of  the  clerk  of  said  court. 
The  appellant  was  made  a  party  defendant  in  the  ac- 
tion and  appeared  and  demurred  to  the  amended  com- 
plaint therein.  Among  other  grounds  of  demurrer  it 
was  urged  that  there  was  a  defect  of  parties  plaintiff, 
that  several  causes  of  action  had  been  improperly 
united,  and  that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The  demurrer 
was  overruled  and  exceptions  duly  taken,  and,  the  ap- 
pellant having  elected  to  stand  by  his  demurrer  and 
refusing  to  plead,  the  cause  proceeded  to  trial  to  the 
court  without  a  jury  upon  respondents'  complaint  and 
the  answer  of  the  judgment  debtor,  the  hotel  company, 
and  resulted  in  judgment  and  decree  in  favor  of  the 
respondents,  establishing  their  claims,  and  directing 
the  clerk  of  the  court  to  pay  them  the  amount  of  said 
funds  received  from  the  sherifT  as  proceeds  of  the  sale. 
From  this  judgment  and  decree  the  execution  cred- 
itor has  appealed. 

Appellant  assigns  as  error  the  order  of  the  court  in 
overruling  the  demurrer  to  the  complaint.     He  con- 
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tends  that  the  provisions  of  §  3124  above  set  out  are 
repugnant  to  the  5th  amendment  and  §  1  of  the  14th 
amendment  of  the  constitution  of  the  United  States, 
and  also  to  §  3  of  art.  1  of  the  constitution  of  the  State 
of  Washington,  providing  that: 

"No  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law." 

The  ground  upon  which  this  contention  proceeds  is 
that  the  section  in  question  permits  the  taking  of  the 
debtor's  property  without  notice  or  process  directed  to 
him.  The  purpose  of  the  statute  was  to  give  the  per- 
sons therein  mentioned,  who  by  their  labor  had  con- 
tributed to  the  property  of  the  debtor,  a  preference 
over  general  creditors,  and  to  afford  a  speedy  and  in- 
expensive method  by  which  their  claims  for  such 
labor  might  be  enforced.  The  section  is  identical 
with  §  1206  of  the  Code  of  Procedure  of  California 
(vol.  3,  Deering's  Code),  and  was  upheld  in  Mohle  v. 
Tschirchf  63  Cal.  381,  the  only  case  directly  in  point  to 
which  we  have  been  cited.  By  requiring  the  claimant 
to  establish  his  claim  in  court  at  the  instance  of  either 
the  debtor  or  creditor,  and  affording  all  parties  an  op- 
portunity to  be  heard,  the  constitutional  rights  of  the 
parties  are  preserved  and  the  act  is  not  open  to  the 
objection  that  it  deprives  one  of  his  property  without 
due  process  of  law. 

W^  also  think  the  objection  of  want  of  notice  to  the 
debtor  is  fully  answered  by  the  application  of  another 
well-recognized  principle,  namely: 

"Jurisdiction  having  been  once  acquired  over  the 
judgment  debtor  in  the  original  action,  that  action  is 
still  pending  until  the  judgment  is  satisfied.  Proceed- 
ings to  compel  the  application  of  money  or  property 
in  the  hands  of  other  parties  to  the  satisfaction  of  the 
judgment  are  proceedings  in   that  action."     High  v. 
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Bank  of  Commerce,  95  Cal.  386  (30  Pac.  556,  29  Am. 
St.  Rep.  121),  and  authorities  there  cited. 

Another  objection  which  is  urged  to  this  act  is  that 
it  gives  to  persons  of  a  particular  class  a  lien  upon 
property  which  they  have  not  helped  to  construct,  and 
in  this  respect  is  a  denial  of  the  equal  protection  of 
the  laws  and  amounts  to  a  deprivation  of  property 
without  due  process  of  law.  No  authority  has  been 
cited  in  support  of  this  position.  Questions  of  mere 
legislative  policy  do  not  concern  the  courts,  and  we 
are  not  satisfied  that  the  act  contravenes  any  consti- 
tutional right. 

It  is  further  urged  that  the  demurrer  should  have 
been,  sustained  upon  the  ground  of  misjoinder.  We 
think  that  the  statute  itself  furnishes  a  sufficient  an- 
swer to  this  objection.  Section  1953  of  the  Code  of 
1881  provides  that: 

"Any  number  of  persons  claiming  liens  under  this 
chapter  (137)  may  join  in  the  same  action,     .     .     ." 

Section  1978  provides  that: 

"All  rights  secured  to  the  holders  of  liens  upon  logs, 
under  the  provisions  of  chapter  137,  shall  inure  to  the 
benefit  of  those  holding  liens  under  the  provisions  of 
this  chapter  (139)," 

and  further  provides  that  such  persons  shall  have  the 
same  right,  among  others,  "of  joinder  of  parties/'  as 
are  afforded  to  the  holders  of  liens  under  said  chapter 
137.  Of  this  section,  1978,  this  court  in  Pain  v.  Isaacs^ 
10  Wash.  173  (38  Pac.  1038),  said: 

"For  some  reason  the  compiler  of  the  statutes 
[Hill's  Code]  seems  to  have  omitted  §  1978  of  the  code 
of  1881  therefrom.  A  reference  to  the  omitted  sec- 
tion, which  has  not  ceased  to  he  the  law  of  the  state,  shows 
farm  laborers  to  have  all  the  rights  secured -to  loggers 
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in  the  matter  of  the  joinder  of  parties;  therefore  the 
objection  cannot  prevail." 

Section  3124  of  vol.  1,  Hill's  Code,  which  is  assailed 
as  unconstitutional  in  this  proceeding,  was  section 
1974  of  the  code  of  1881 ,  and  belonged  to  the  chapter 
of  which  g  1978,  supra,  was  a  part,  and  it  follows  that 
§  1978  is  as  applicable  to  actions  commenced  under 
§  1974  (3124,  Hill),  as  to  any  of  the  actions  provided 
for  under  chapters  137  or  139  of  the  code  of  1881. 

But  the  demurrer  on  the  ground  of  misjoinder  was 
properly  overruled  for  another  reason,  viz.:  appellant 
cannot  be  heard*  to  urge  the  objection  of  misjoinder. 
That  objection  belonged  to  the  debtor  alone,  and  to 
have  been  available  it  should  have  been  timely  raised, 
otherwise  it  is  deemed  to  have  been  waived.  In  this 
case,  the  only  party  who  was  entitled  to  take  advan- 
tage of  the  objection  waived  the  right  to  do  so  by  fail- 
ing to  take  it  either  by  demurrer  or  answer. 

Perceiving  no  error  in  the  record,  the  judgment  and 
decree  will  be  affirmed. 

Dunbar,  Anders  and  Reavis,  JJ.,  concur. 


[No.  238a    Decided  February  5, 1897.]  >  jo   ow 
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H.  M.  Henry,  Respondent^  v.  Great  Northern  Rail-  IITIiT] 

WAY  Company,  Appellant  ^  ^' 

DISMISSAL  OF  APPBAL  —  JUDGMENT  FOB  COSTS. 

Upon  the  dismissal  of  an  appeal  for  want  of  jurisdiction,  judg- 
ment for  costs  will  be  rendered  against  the  appellant,  but  not  against 
the  sureties  upon  the  appeal  bond. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Appeal  dismissed. 
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BurkCy  Shepard  &  McOilvraf  for  appellaut. 
L.  H,  Coorif  for  respondent. 

Per  Curiam, — This  being  an  action  at  law  for  the 
recovery  of  money,  and  the  original  amount  in  con- 
troversy not  exceeding  the  sum  of  $200,  and  the  ac- 
tion not  involving  the  legality  of  a  tax,  impost,  assess- 
ment, toll,  municipal  fine,  or  the  validity  of  a  statute 
(constitution,  art.  4,  §  4),  the  appeal  is  dismissed,  with 
costs  against  the  appellant,  but  not  against  the  sure- 
ties upon  the  appeal  bond,  as  we  have  no  jurisdiction  to 
affirm  the  judgment  of  the  lower  court.  Grunewald  v. 
West  Coast  Orocery  Co.,  11  Wash.  478  (39  Pac.  964). 
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[No.  2483.    Decided  February  6,  1897.] 

The  Statb  op  Washington,  on  the  Relation  of  F.  P. 
Heraeny  Respondent^  v.  The  City  op  Ballard  et  oZ., 
Appellants. 

MUNICIPAL  GOBPOBATION8  —  ILLEGAL  INCORPORATION  —  VALIDATION  OP 
CONTRACTS  —  RE AB8BS8MENT  FOR  LOCAL  IMPR0YBMBNT8  —  STATCTI  OP 
LIMITATIONS. 

Laws  1893,  p.  226,  §  1,  providing  for  a  reassessment  for  local  im- 
provements in  cities  and  towns,  when  the  original  assessment  has 
been  declared  invalid  for  any  cause,  does  not  contemplate  a  direct 
proceeding  for  the  purpose  of  adjudicating  its  invalidity,  but  it  is 
sufficient  if  its  illegality  has  been  declared  either  directly  or  by  vir- 
tue of  any  decision  of  a  court. 

Contracts  for  local  improvements  in  towns  illegally  incorporated 
under  the  acts  of  1888  and  1890  are  expressly  validated  by  Laws 
1893,  p.  183,  providing  for  the  legalization  of  towns  which  had  at- 
tempted to  incorporate  or  reincorporate  under  Gen.  Stat,  $$  496-500 ; 
and  a  reassessment  for  such  improvements  is  authorized  by  Laws 
1893,  p.  226,  since  the  invalidity  of  assessments  during  the  period 
of  void  incorporation  had  been  adjudicated  by  the  courts  in  the  case 
of  other  towns  similarly  situated. 
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The  statute  of  limitations  will  not  begin  to  run  against  rights  of 
action  arising  out  of  the  contracts  of  a  town  illegally  incorporated, 
until  the  subsequent  validation  of  the  incorporation  and  of  its  con- 
tracts theretofore  made. 

The  act  of  March  20,  1895  (Laws  1895,  p.  270),  providing  that 
actions  to  enforce  liens  for  special  assessments  by  cities  and  towns 
may  be  commenced  within  ten  years  after  their  delinquency,  has 
the  effect  of  giving  a  ten  years'  extension  to  rights  of  action  which 
had  not  been  barred  by  the  two  years'  limitation  act  at  the  time  of 
the  taking  effect  of  t^e  later  act. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langlby,  Judge.     AflBrmed. 

P.  V.  Davis,  for  appellants. 
Battle  &  Shipley,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — ^The  town  of  Ballard  was  originally  in- 
corporated under  the  provisions  of  the  act  of  February 
2,   1888,  providing  for  the  incorporation   of  towns, 
which  act  was  held  unconstitutional  in  Territory  v. 
Stewart,  1  Wash.  98  (23  Pac.  405).     Thereafter  the 
town  of  Ballard  attempted  to  reincorporate  under  the 
provisions  of  the  act  of  March  27,  1890  (§§496-500, 
inclusive,  1  Hill's  Code),  which  latter  act,  in  Town  of 
Denver,  v.  Spokane  Falls,  7  Wash.  226  (34  Pac.  926), 
-was  also  held  invalid.     After  such  attempted  reincor- 
poration, proceedings  were  taken  for  the  improvement 
of  a  large  number  of  streets  in  the  said  city,  and  as- 
sessments were  levied  upon  property  fronting  on  said 
streets  to  defray  the  expenses  of  such  improvement. 
Said  assessments  so  attempted  to  be  levied  were  not 
paid  by  the  property  owners,  and  thereafter  became 
-delinquent.     From  time  to  time,  during  the  progress 
of  the  work,  street  grade  warrants  were  issued  by  the 
oity  to  the  contractors,  in  payment  of  labor  and  ma- 
terials used  in  such  improvement.     These  warrants 
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were  made  payable  out  of  special  street  improvement 
funds.  Thereafter,  they  were  presented  to  the  munici- 
pal authorities  for  payment  and  payment  refused  on 
account  of  the  lack  of  funds.  On  March  9, 1893,  an  act 
was  passed  legalizing  and  validating  the  incorporation 
or  reincorporation  of  towns  and  cities  attempted  un- 
der the  provisions  of  the  act  of  March  27, 1890.  Session 
Laws  1893,  p.  183. 

The  respondent  herein,  who  is  the  owner  of  a  large 
number  of  the  warrants  heretofore  referred  to,  com- 
menced this  suit  for  the  purpose  of  compelling  the 
authorities  of  Ballard  to  levy  reassessments  under  the 
provisions  of  the  act  of  March  9,  1893  (Session  Laws, 
p.  226),  to  enforce  the  payment  of  the  cost  of  improv- 
ing said  streets.  The  affidavit  of  respondent  in  sap- 
port  of  his  motion  for  the  writ,  in  addition  to  stating 
the  facts  already  cited,  sets  out  the  various  ordinances 
and  proceedings  under  which  the  improvements  were 
made  and  the  attempted  assessments  laid.  Also  that 
demand  had  been  made  by  the  holders  of  the  warrants 
upon  the  authorities  of  Ballard  to  take  proceedings  to 
raise  funds  for  their  payment. 

To  the  alternative  writ  which  was  issued,  and  the 
affidavit  upon  which  it  was  based,  the  city  entered  a 
general  demurrer,  which  was  overruled,  and,  appel- 
lants having  elected  to  stand  by  their  demurrer,  the 
court  proceeded  to  hear  the  cause,  made  its  findings 
of  fact  and  conclusions  and  entered  a  decree  in  which 
it  was  determined  that  the  original  proceedings  for 
the  levying  of  the  assessment  were  invalid  and  void, 
and  directed  the  issuance  of  a  peremptory  writ  requir- 
ing  the  authorities  of  Ballard  to  proceed  in  the  man- 
ner provided  by  law  for  the  making  of  reassessments. 
From  the  order  overruling  this  demurrer  and  the  de^ 
cree  as  entered,  the  city  has  appealed. 
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It  is  urged  by  the  appellants  that  the  demurrer 
should  have  been  sustained,  for  three  reasons:  (1) 
Because  there  had  been  no  prior  judicial  determina- 
tion of  the  invalidity  of  the  original  assessments  as  to 
any  of  the  streets  which  had  been  improved.  This 
contention  is  founded  upon  a  provision  contained  in 
g  1  of  the  act  of  1893,  which  in  substance  is  as  follows  : 
That  when  ever  an  assessment  for  laying  out,  estab- 
lishing or  grading  "  any  street,  avenue,  or  alley  or  for 
any  local  improvement  which  has  heretofore  been 
made  or  which  may  hereafter  be  made  by  any  city  or 
town.  ?ias  been  or  may  be  hereafter  declared  void  and  its 
enforcement  under  the  charter  or  laws  governing  sv^h  city 
or  town  refused  by  the  courts  of  this  state,  or  for  any 
cause  whatever  has  been  heretofore  or  may  be  here- 
after set  aside,  annulled  or  declared  void  by  any  court, 
either  directly  or  by  virtue  of  any  decision  of  such 
court,  the  council  of  such  city  or  town  shall,  by  ordi- 
nance, order  and  make  a  new  assessment  or  reassess- 
ment upon  the  lots,"  etc.  It  is  not  pretended  that 
any  authority  existed  in  the  town  of  Ballard  as  incor- 
porated under  the  acts  of  1888  or  1890,  supra,  to  levy 
assessments  for  street  improvements  or  otherwise,  in- 
asmuch as  both  of  those  acts  were  unconstitutional. 
Territory  v.  Stewart,  supra;  Town  of  Denver  v,  Spokane 
Falls,  supra. 

The  effect  of  these  decisions  was  to  render  all  pro- 
ceedings attempted  by  virtue  of  those  acts  ineffectual 
for  any  purpose,  as  much  so  as  if  they  had  been  so  de- 
clared by  a  decree  in  a  direct  proceeding;  and  the  lan- 
guage of  §  1,  supra,  clearly  includes  such  a  case.  That 
language  is:  "...  or  declared  void  by  any  court, 
either  directly  or  by  virtue  of  any  decision  of  such  court" 
Hence,  we  think  that  no  prior  adjudication  of  the  in- 
validity  of  these  various  assessments  in  a  direct  pro- 
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ceeding  was  necessary  before  the  city  could  proceed  to 
reassess  under  the  provisions  of  the  act  of  1893. 

2.  It  is  next  contended  that  because  the  city  was 
without  power  to  authorize  the  improvement  of  streets 
pursuant  to  the  acts  of  1888  or  1890,  everything  done 
or  attempted  by  it  during  the  period  of  its  existence 
under  said  acts  was  absolutely  void,  and,  being  so,  it 
is  without  power  or  authority  to  reassess  under  the  act 
of  1893.  This  objection  is  fully  met  and  answered  by 
the  decision  of  this  court  in  Pullman  v.  Hungate^  8 
Wash.  519  (36  Pac.  483),  where  it  was  held  that  the 
act  of  March  9, 1893  (Session  Laws,  p.  183),  providing 
for  the  legalization  of  cities  and  towns  which  had  at- 
tempted to  incorporate  or  re-incorporate  under  the  act 
of  March  27, 1890,  was  constitutional  and  sufficient  to 
validate  the  de  facto  town  which  had  attempted  to  in- 
corporate under  the  void  act  of  March  27, 1890.  The 
act  in  question  by  its  terms  made  them  valid  incor- 
porations with  the  powers  and  duties  under  which  they 
were  assuming  to  act  at  the  date  of  its  passage.  The  act 
itself  expressly  provides  that,  ''All  contracts  and  obli- 
gations heretofore  made,  entered  into  or  incurred  by 
any  such  city  or  town  so  incorporated  or  re-incorpo- 
rated, are  hereby  declared  legal  and  valid  and  of  full 
force  and  effect"  (Laws  1893,  p.  184);  and  we  think 
that  the  contracts  for  grading  and  improving  the  vari- 
ous streets  were  among  the  ''  contracts  ...  de- 
clared legal  and  valid  "  by  that  act. 

See,  also,  State,  ex  rel.  Traders'  National  Bank,  v. 
Winter  15  Wash.  407  (46  Pac.  644),  Cooley  on  Taxa- 
tion  (2d  ed.),  p.  312;  1  Dillon,  Mun.  Corp.,  §  79;  Board- 
man  V,  Beckwith,  18  Iowa,  292;  City  of  Clinton  v. 
Walliker  (Iowa),  68  N.  W.  431. 

3.  The  remaining  ground  upon  which  the  demurrer 
was  urged  is  that  the  assessments  levied  became  de- 
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linquent  more  than  two  years  prior  to  the  commence- 
ment of  this  action,  and  all  proceedings  looking  toward 
their  enforcement  were  barred  by  the  statute  of  limi- 
tations. The  argument  is  that  the  collection  of  these 
assessments  cannot  be  enforced  by  the  city  in  a  direct 
suit  against  the  abutting  property,  because  the  bar  of 
the  statute  is  complete.  We  are  of  the  opinion  that 
the  statute  of  limitations  does  not  begin  to  run  until 
a  right  of  action  exists,  and  it  follows  from  what  has 
been  already  said  that  no  right  of  action  existed  in 
the  town  of  Ballard  to  enforce  these  assessments  prior 
to  the  going  into  effect  of  the  act  of  March  9,  1893, 
legalizing  and  validating  the  incorporation  or  re- 
incorporation of  cities  and  towns.  That  act  had  no 
emergency  clause,  and  hence,  under  the  constitution, 
did  not  go  into  effect  until  June  7,  1893.  So  that, 
clearly,  the  statute  of  limitations  could  not  and  did 
not  begin  to  run  .until  said  last  mentioned  date,  viz., 
June  7,  1893.  It  may  be  conceded  that  the  statute  of 
limitations  then  in  force,  as  applied  to  actions  to  en- 
force assessments,  required  the  action  to  be  brought 
within  two  years.  Spokane  v.  Stevens ,  12  Wash.  667 
(42  Pac.  123). 

But  by  the  passage  of  the  act  approved  March  20, 
1895,  which  by  reason  of  its  emergency  clause  went 
into  effect  on  that  day,  it  was  provided  that  all  actions 
to  collect  special  assessments  for  local  improvements  of 
any  kind,  or  to  enforce  any  lien  for  special  assess- 
ments, might  be  commenced  ''within  ten  years  after 
said  assessment  shall  have  become  delinquent  or  due.'' 
Session  Laws  1895,  p.  270. 

It  is  not  contended  that  the  legislature  had  not 
power  to  extend  the  period  6f  limitation  at  any  time 
prior  to  the  expiration  of  the  period  prescribed  by  the 
statute  in  force  at  the  time  of  the  passage  of  the  new 
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law;  and,  inasmuch  as  the  bar  of  the  statute  was  not 
complete  at  the  date  of  the  going  into  effect  of  the  act 
of  March  20, 1895,  it  follows  that,  under  the  provisions 
of  said  last  mentioned  act  any  action  to  enforce  these 
assessments  may  be  instituted  within  ten  years  after 
the  right  of  action  actually  accrued  which,  as  above 
noticed,  was  on  March  9, 1893. 

The  decision  in  the  case  of  Ballard  v.  West  Coast  Im- 
pnyvement  Co.^  15  Wash.  572  (46  Pac.  1055 ),  wherein 
this  court  affirmed  a  judgment  of  the  superior  court 
which  dismissed  the  action  "without  prejudice  to 
whatever  rights  the  plaintiff  may  have  to  mike  a  re- 
assessment and  to  the  laws  relating  to  re-assessment," 
was  based  upon  admissions  of  the  parties  at  the  trial 
which  were  considered  of  controlling  consideration. 
The  opinion  in  that  case  distinctly  sets  forth  what 
those  admissions  were,  and  shows  that  the  question 
was  ''  determined  upon  the  record  which  the  parties 
have  made."  Nothing  which  was  therein  decided 
conflicts  with  the  conclusions  which  we  have  reached 
in  the  present  case. 

It  follows  that  the  demurrer  was  properly  overruled, 
and  the  decree  appealed  from  will  be  affirmed. 

Scott,  C.  J.,  and  Dunbar,  Anders  and  Reavis,  JJ., 
concur. 
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[Na  2314.    Decided  February  6. 1897.] 

The  State  op  Washington,  Respondent,  v.  Gin  Pon, 
AppellanL 

JUBT  —  HOW  8W0BN  —  QHIKESB    WITHBS8B8  —  OATH  —  HOMECIDB  —  PBB- 
MBDITATBD   M ALICE  —  IN8TBUCTION8. 

Although  Law8  1891 » p.  59,  ^  68,  provides  that  the  jary  in  a  crim- 
inal case  shall  be  sworn  well  and  traly  to  try  the  issue  between  the 
state  and  the  prisoner  at  the  bar  '*  according  to  the  eyidence,"  yet 
an  oath  in  the  following  form,  "  You  and  each  of  you  do  solemnly 
swear  that  you  will  well  and  truly  try  [the  prisoner  named  ]  and 
true  deliTerance  make  between  the  state  and  the  prisoner  at  the 
bar,"  is  not  ground  for  reversal,  when  they  have  been  charged  by 
the  court  that  their  verdict  was  to  be  rendered  upon  the  evidence 
produced  in  the  case. 

Where  an  oath  has  been  administered  to  a  Chinese  witness  ac- 
cording to  the  custom  and  religion  of  his  country,  the  subsequent 
administration  to  him  of  an  oath  in  the  form  prescribed  by  our  stat- 
ute is  not  prejudicial  error. 

In  instructing  the  jury  upon  premeditated  malice  in  connection 
with  the  crime  of  murder  in  the  first  degree,  it  is  not  erroneous  to 
charge  "  that  malice  as  used  in  the  definition  of  murder  in  the  first 
degree  is  qualified  by  the  words  'deliberate '  and  '  premeditated,' 
and  as  thus  qualified  it  means  a  fixed  design  to  unlawfully  take  hu*  j 

man  life,  accompanied  with  some  degree  of  reflection  thereon,  and  | 

the  act  of  killing  which  follows ;  the  premeditation  and  reflection 
thereon  may  take  place  but  a  moment  before  the  doing  of  the  act, 
but  both  states  of  mind  must  have  actual  existence  to  make  the 
offense  murder  in  the  first  degree."  (State  v.  Jtutterit  IS  Wash.  203, 
distinguished). 

Appeal  from  Superior  Court,  Spokane  County. —  ! 

Hon.  Jessb  Arthur,  Judge.     Affirmed.  ' 

James  E,  Fenton,  W,  W.  Saunders,  and  Alex.  M.  Win- 
ston, for  appellant. 
/.  W.  Feighan,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 
Dunbar,  J. — The  appellant  was  convicted,  by  the 
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superior  court  of  Spokane  county,  of  the  crime  of 
murder  in  the  first  degree  and  the  judgment  of  death 
was  pronounced,  from  which  judgment  this  appeal  is 
taken. 

The  evidence  is  not  brought  here  on  the  appeal,  and 
the  appellant  relies  on  three  alleged  errors,  viz  :  (1) 
That  the  oath  administered  to  the  jury  differed  sub- 
stantially from  the  form  fixed  by  statute;  (2)  that  the 
court,  over  the  objections  of  the  appellant,  permitted 
the  Chinese  witnesses  to  be  re-sworn  in  the  ordinary 
manner  after  they  had  taken  the  oath  which  accord- 
ing to  their  religion  they  believed  to  be  most  binding 
upon  their  consciences;  (3)  that  the  instructions  of 
the  court  were  erroneous. 

The  oath  administered  to  the  jury  was  as  follows: 
"  You  and  each  of  you  do  solemnly  swear  that  you 
"  will  well  and  truly  try  Gin  Pon  and  true  deliverance 
'*  make  between  the  state  and  the  prisoner  at  the  bar. 
"  So  help  you  God."  Section  68,  page  59  of  the  laws  of 
1891,  provides  that  the  jury  shall  be  sworn  or  afiirmed 
well  and  truly  to  try  the  issue  between  the  state  and 
the  prisoner  at  the  bar,  whom  they  shall  have  in 
charge,  according  to  the  evidence.  It  is  the  conten- 
tion of  the  appellant  that  there  is  a  material  and  sub- 
tantial  difference  between  the  form  of  oath  prescribed 
by  the  statute  and  the  oath  administered  to  the  jury 
in  the  trial  of  this  cause,  and  several  cases  are  cited  to 
sustain  this  contention.  The  cases  cited,  however  are 
mostly  old  cases,  and  the  decisions  were  rendered  by 
courts  who  had  not  so  liberally  construed  the  criminal 
statutes  of  their  respective  states  as  has  the  court  of 
this  state.  And,  in  addition,  they  were  cases  where 
either  an  exception  was  taken  to  the  form  of  the  oath 
at  the  time  it  was  administered,  or  where  the  discrep- 
ancy had  been  called  to  the  attention  of  the  trial  court 
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on  motion  for  a  new  trial.  In  the  case  at  bar  the  first 
objection  to  the  form  of  the  oath  is  raised  in  this  court. 
No  exception  was  taken  to  it  at  the  time,  nor  was  it 
called  to  the  attention  of  the  lower  court  on  a  motion 
for  a  new  trial,  or  in  any  other  way.  The  motion  for 
a  new  trial  was  based  upon  two  grounds  :  (1)  Error 
of  law  occurring  at  the  trial  and  excepted  to  at  the 
time  by  the  defendant;  (2)  that  the  verdict  rendered 
herein  is  contrary  to  the  law  and  to  the  evidence.  This 
motion  was  submitted  without  oral  argument;  so  that 
it  would  have  been  impossible  for  the  court  from 
said  motion  to  have  had  its  attention  directed  to  the 
alleged  error  in  the  administration  of  the  oath. 

We  are  aware  of  the  rule  governing  the  rights  of 
persons  charged  with  felonies,  but  we  do  not  think 
that  there  was  such  a  substantial  variance  from  the 
form  of  the  oath  prescribed  by  the  statut.e  that  the  ap- 
pellant was  in  any  way  injured  by  the  omission  com- 
plained of.  It  is  true  that  the  oath  prescribed  is  to  the 
effect  that  they  shall  try  and  true  deliverance  make 
between  the  state  and  the  prisoner  at  the  bar  accord- 
ing to  the  evidence.  But  the  jury  could  not  but 
understand  that  their  verdict  was  to  be  rendered  upon 
the  evidence  produced  in  the  case.  There  is  no  other 
method  of  trial  prescribed  by  the  law,  and  the  same 
law  which  prescribes  the  form  of  the  oath  makes  it 
the  duty  of  the  court  to  instruct  the  jury  upon  their 
duty  in  relation  to  the  testimony,  and  the  duty  of  the 
jury  to  obey  such  instructions,  and  it  affirmatively  ap- 
pears in  this  case  that  the  jury  were  so  instructed. 
The  court,  among  other  things,  instructed  the  jury  as 
follows  : 

"  Under  the  plea  of  not  guilty  the  defendant  is  en- 
titled to  take  advantage  of  every  defense  known  to  the 
law.     Before  you  can  find  him  guilty  of  any  crime 
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whatsoever  in  this  information,  every  essential  allega- 
tion constituting  such  crime  must  be  proven  by  the 
state  to  your  reasonable  satisfaction  and  beyond  a 
reasonable  doubt.  The  law  presumes  the  defendant 
innocent  of  all  crime  until  he  is  proven  guilty  by  the 
evidence  in  the  case  to  your  satisfaction  beyond  a 
reasonable  doubt," 

and  much  more  to  the  same  effect.  So  that,  consider- 
ing the  oath  administered  in  connection  with  the  in- 
struction of  the  court,  which  the  jury  were  bound  to 
obey,  the  irregularity  complained  of  ought  not  to  con- 
stitute reversible  error. 

The  state  filed  a  motion  to  be  permitted  to  amend 
the  statement  of  facts  to  show  that  the  oath  prescribed 
by  the  statute  was  actually  administered,  and  that  the 
omission  alleged  as  error  was  simply  an  inadvertent 
omission  in  the  preparation  of  the  statement  of  facts; 
and  affidavits  were  oflfered  in  support  of  this  motion. 
This  court  did  not  see  its  way  clear  to  allow  an  amend- 
ment to  the  statement  of  facts,  but  we  mention  this  to 
accentuate  the  importance  of  not  permitting  a  defend- 
ant, even  though  charged  with  a  felony,  to  quietly  sub- 
mit  to  an  irregularity  of  this  kind  until  after  the  trial 
court  had  lost  jurisdiction  of  the  case  and  the  power 
to  correct  its  records  to  show  the  actual  facts,  and 
thereby  work  a  reversal  of  the  judgment.  Such  a  hold- 
ing we  think  would  not  be  in  the  interest  of  substan- 
tial justice,  but  its  only  effect  would  be  to  cause  the 
miscarriage  of  justice. 

On  the  second  proposition,  it  seems  that  the  oath 
which  was  administered  to  the  witnesses,  who  were 
Chinese,  was  administered  according  to  the  custom 
and  religion  of  their  country,  viz.,  each  witness  blew 
out  a  candle,  and  his  oath  was  that  if  he  did  not  tell 
the  truth  he  would  be  snuflfed  out  as  was  the  candle. 
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But  after  this  eastern  form  of  oath  was  administered, 
the  court  also  administered  the  form  of  oath  pre- 
scribed by  our  statute,  and  the  appellant  insists  that 
the  taking  of  this  second  oath  in  some  way  weakened 
the  influence  of  the  other  oath  in  the  minds  of  the 
witnesses.  We  think  this  contention  scarcely  merits 
a  discussion. 

The  last  error  complained  of  is  as  to  the  instruc- 
tions of  the  court.  After  defining  murder  in  the  first 
degree,  the  court  said  : 

*•  You  will  observe,  however,  that  malice  as  used  in 
the  definition  of  murder  in  the  first  degree,  which  I 
have  just  read  to  you,  is  qualified  by  the  words  'de- 
liberate' and  *^ premeditated,'  and  as  thus  qualified  it 
means  a  fixed  design  to  unlawfully  take  human  life, 
accompanied  with  some  degree  of  refiection  thereon, 
and  the  act  of  killing  which  follows;  the  premedita- 
tion and  reflection  thereon  may  take  place  but  a  mo- 
ment before  the  doing  of  the  act,  but  both  states  of 
mind  must  have  actual  existence  to  make  the  offense 
murder  in  the  flrst  degree." 

It  is  insisted  that  this  instruction  is  opposed  to  the 
announcement  made  by  this  court  in  the  case  of  State 
V.  Rutien,  13  Wash.  203  (43  Pac.  30).  We  think  the 
instruction  given  in  this  case  and  the  one  criticized 
in  State  v,  Rutten,  supra,  are  easily  distinguishable. 
In  that  case  the  instruction  was  as  follows: 

"  Premeditated  malice  is  where  the  intention  to  un- 
lawfully take  life  is  deliberately  formed  in  the  mind, 
and  that  determination  meditated  upon  before  the 
fatal  stroke  is  given.  There  need  not  be  any  appre- 
ciable space  of  time  between  the  formation  of  inten- 
tion to  kill  and  killing.  They  may  be  as  instantaneous 
as  successive  thoughts.  It  is  only  necessary  that  the 
act  of  killing  be  preceded  by  the  concurrence  of  will, 
deliberation  and  premeditation  on  the  part  of  the 
slayer." 
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And  the  court  reiterated  the  statement  that  in  de- 
liberating there  need  be  no  appreciable  space  of  time 
between  the  intention  to  kill  and  the  act  of  killing; 
but  that  they  might  be  as  instantaneous  as  the  succes- 
sive thoughts  of  the  mind;  and  it  was  thought  by  this 
court  that  such  an  instruction  did  away  with  the  dis- 
tinction made  by  the  statute  between  murder  in  the 
first  and  second  degrees. 

But  the  instruction  in  the  case  at  bar  provides  for 
an  appreciable  space  of  time,  viz.,  a  moment,  and  this 
is  a  moment  of  time  before  the  doing  of  the  act.  It  is 
true  that  a  moment  is  the  smallest  division  of  an  ap- 
preciable space  of  time,  but  it  is  a  division,  and  an 
appreciable  one,  and  this  qualification  removed  the 
instruction  from  the  objections  commented  upon  in 
the  case  above  referred  to. 

The  judgment  is  aflSrmed. 

Scott,  C.  J.,  and  Gordon  and  Rbavis  JJ.,  concur. 

Anders,  J.,  not  sitting. 


[  No.  2447.    Decided  February  6, 1897.] 

The  State  of  Washington,  on  the  Relation  of  H.  C, 
Taylor,  Appellant,  .v.  J.  W.  Maple,  Treasurer  of  King 
County,  Respondent. 

TAX    SALES  —  FOBFEITUBB    TO    COUNTY  —  SEDBMPTION — WHEN    TIME 
BEGINS  TO  BUN. 

Under  the  revenue  law  of  1893  ( Laws  1893,  p.  370,  ^  105  et  <eg.,) 
where  land  has  been  forfeited  to  the  county  for  want  of  a  bidder  at 
the  sale  for  delinquent  taxes,  and  a  certificate  of  sale  of  such  land  is 
subsequently  issued  to  an  applicant,  the  period  allowed  for  redemp- 
tion begins  to  run  from  the  date  of  issuance  of  the  certificate  and 
not  from  the  date  of  forfeiture. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Affirmed. 

BrinkeVf  Jones  &  RicJiards,  for  appellant. 

A.  W.  Hastie^  and  W.  W.  WiUhire^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — Application  was  made  by  the  relator 
for  a  writ  of  mandamus  to  compel  the  respondent,  as 
treasurer  of  King  county,  to  issue  a  tax  deed  to  the 
relator  for  real  estate  in  the  city  of  Seattle.  In  1891 
a  tax  was  duly  assessed  and  levied  upon  the  property, 
and  was  not  paid,  and  became  delinquent.  There- 
after,  on  the  9th  day  of  *June,  1894,  the  property  was 
sold  for  the  payment  of  the  delinquent  taxes,  under 
judgment  of  the  superior  court,  and,  there  being  no 
bidder  at  the  tax  sale,  the  property  was  duly  forfeited 
to  King  county.  On  the  2d  day  of  March,  1895,  the 
relator  applied  to  the  county  treasurer  to  purchase  the 
rights  of  the  county  in  the  property  forfeited,  and  paid 
to  the  treasurer  the  amount  due  for  taxes,  together 
with  penalty,  interest  and  costs,  and  all  taxes  there- 
tofore forfeited,  and  which  were  a  lien  upon  the 
property,  and  the  treasurer  issued  to  the  relator  his 
certificate  of  purchase  of  the  real  estate.  This  certifi- 
cate contained  the  provision  that  the  holder  thereof 
should  be  entitled  to  a  deed  of  the  land  at  any  time 
after  two  years  from  the  date  of  the  tax  sale.  The 
property  has  not  been  redeemed.  After  giving  due 
notice  to  the  owners  of  the  property  and  the  persons 
in  possession  that  the  time  of  redemption  would  ex- 
pire on  the  9th  day  of  June,  1896,  and  that  he  would 
'  thereafter  apply  for  a  deed  to  the  property,  and  there 
being  no  redemption,  the  relator  filed  the  proof  of  the 
notice  with  the  treasurer;  and  afterwards,  on  the  17th 
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of  June,  1896,  the  relator  duly  demanded  of  the  re- 
spondent, as  treasurer,  that  the  deed  to  the  real  estate 
issue  to  him.  The  respondent  refused  to  comply  with 
the  demand  on  the  ground  that  the  time  of  redemption 
had  not  expired.  An  alternative  writ  of  mandate  was 
issued  to  the  respondent,  who  appeared  and  demurred 
to  the  petition,  setting  up  the  facts  as  above  related, 
on  the  ground  that  ''it  did  not  state  facts  sufficient  to 
entitle  said  relator  to  relief  by  a  writ  of  mandamus, 
or  to  any  equitable  relief  whatsoever,  and  that  said 
petition  did  not  state  facts  sufficient  to  constitute  a 
cause  for  said  proceeding,  or  for  any  action  or  pro- 
ceeding against  the  above-named  respondent.''  On 
the  trial  the  superior  court  sustained  the  demurrer  and 
dismissed  the  action. 

The  single  vital  question  presented  for  our  consid- 
eration is  whether  the  time  of  redemption  commenced 
to  run  at  the  date  of  the  tax  sale,  which  took  place  on 
June  9,  1894,  or  from  the  date  of  the  certificate  of  pur- 
chase issued  by  the  county  treasurer  to  the  relator,  on 
the  2d  day  of  March,  1895.  In  arriving  at  a  correct 
construction  of  the  revenue  laws  of  1893,  under  which 
this  controversy  arises,  we  have  but  little  aid  from  the 
cases  cited  in  the  briefs,  as  they  all  arose  upon  statutes 
unlike  ours.  As  maintained  by  counsel  for  the  relator, 
the  statute  of  Kansas  seems  to  be  more  nearly  similar 
to  ours  than  any  other  we  have  examined.  That 
statute  provides,  in  two  sections,  as  follows  : 

"  Sec.  6327.  If  any  parcel  of  land  cannot  be  sold 
for  the  amount  of  taxes  and  charges  thereon,  it  shall 
be  bid  off  by  the  county  treasurer  in  the  name  of  the 
county  for  such  amount." 

"  Sec.  6330.  When  any  land  or  town  lots  shall,  at 
any  tax  sale,  be  bid  of  by  the  county  tretwurer  for  the 
county,  it  shall  be  the  duty  of  the  county  treasurer  to 
enter  the  same  on  the  book  of  tax  sales  in  the  same 
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manner  as  though  such  land  or  town  lots  were  sold  to 
other  purchasers  and  he  shall  number  each  tract  or  town 
lots,  as  though  they  were  sold  to  other  purchasers, 
and  he  shall  number  such  tract  of  land  or  town  lots 
consecutively,  in  like  manner  as  though  a  certificate 
of  sale  had  been  made:  but  no  certificate  of  sale  shall 
be  made  except  as  follows :  Whenever  any  person 
shall  pay  into  the  county  treasury  a  sum  of  money 
equal  to  cost  of  redemption  at  that  time,  of  any  such 
tract  of  land  or  town  lot,  the  county  treasurer  shall 
give  such  person  a  certificate,  dated  the  day  when  it 
is  issued,  describing  the  land  or  town  lots  bid  off  for 
the  county,  the  amount  for  which  it  was  so  bid  off, 
the  amount  paid  into  the  county  treasurer  by  such 
person  for  such  tract  of  land  or  town  lot,  the  time 
when  the  owner  of  such  certificate  will  be  entitled  to 
a  deed,  and  shall  number  such  certificate  to  corre- 
spond with  the  number  of  the  tract  of  land  or  town 
lot,  as  numbered  in  the  book  of  tax  sales,  which  cer- 
tificate, before  it  shall  be  of  any  validity,  shall  be  as- 
signed to  such  person  by  the  county  clerk,  who  shall 
make  an  assignment  on  his  duplicate  book  of  tax 
sales;  and  such  certificate,  so  assigned  by  the  county 
clerk,  shall  vest  all  the  interest  of  the  county  in  or  to 
such  land  or  town  lot,  in  such  person,  and  such  cer- 
tificate shall  be  assignable  to  the  same  extent  and  in 
like  manner  as  certificates  given  to  purchasers  at  tax 
sale.''     Oomp.  Laws  Kan.  1885. 

Construing  this  statute,  the  supreme  court  of  Kansas 
says,  in  Doudna  v.  Harlan^  45  Kan.  484  (25  Pac.  883): 

"  The  plaintiffs  next  complain  that  *  the  court  erred 
in  finding  that  the  bidding  off  of  the  lots  in  contro- 
versy by  Labette  county  was  a  sale.'  The  contention 
of  the  plaintiff  is  that,  when  the  county  bids  off  prop- 
erty at  a  tax  sale,  it  does  not  become  a  purchaser,  but 
simply  bids  off  the  property,  and  holds  it  until  some 
one  pays  the  taxes  and  penalties  thereon,  and  takes  an 
assignment  of  the  bid  from  the  county;  and  that  in 
such  case  there  is  no  sale  of  the  property  until  it  is  as- 
signed by  the  county  to  the  party  paying  the  county 

28—16  WASH. 
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the  taxes,  penalties,  and  costs  thereon.  We  do  not 
think  this  position  is  tenable.  There  is  but  one  sale 
mentioned  in  the  statute,  and  that  very  clearly  refers 
to  the  bidding  off  of  the  property  at  the  time  it  is  ad- 
vertised to  be  5old  for  the  taxes.  Nor  do  we  think  it 
any  less  a  sale,  because  it  is  bid  off  by  the  treasurer 
for  the  county,  than  when  bid  off  by  some  person  for 
himself  or  some  other  individual.  The  '  bidding  off' 
of  the  property  by  the  treasurer  in  the  name  of  the 
county  and  for  the  county,  has  been  constantly  treated 
as  a  sale  by  the  bench  and  bar  of  the  state.  If  the 
county  is  not  a  purchaser  when  property  is  so  bid  off, 
who  is  the  owner  in  the  meantime?  The  former 
owner  has  lost  his  title  except  so  far  as  he  has  the 
right  of  redemption.  No  third  party  has  obtained  any 
interest  therein  as  yet,  and  there  must  be  some  person, 
natural  or  artificial,  in  whom  the  ownership  of  the 
property  rests.  Besides,  if  the  county  has  obtained 
no  interest  in  the  property  bid  off,  how  can  it  transfer 
by  assignment  any  interest  therein  ?  We  think  the 
county  becomes  a  purchaser  at  the  tax  sale,  when,  in 
the  absence  of  other  bids  equal  in  amount  to  the  taxes, 
penalties,  and  costs  against  the  property,  the  treasurer 
bids  the  property  off  in  the  name  of  the  county,  and 
that  the  redemption  period  commences  to  run  from 
the  date  thereof." 

Section  105,  Laws  1893,  p.  370,  provides  for  the 
entry  of  judgment  by  the  superior  court  for  delinquent 
taxes,  and  an  order  of  sale  thereunder.  In  the  follow- 
ing, sections  due  notice  and  other  requirements  for 
the  sale  are  provided  for  :  Section  109  provides  that 
all  sales  shall  be  publicly  conducted.  Sections  110- 
112  provide  for  the  certificate  of  the  county  treasurer 
to  the  county  clerk,  and  an  entry  of  all  tracts  or  lots 
forfeited  to  the  county  and  sold  in  the  tax-judgment 
sale,  redemption,  and  forfeiture  record  required  to  be 
kept  in  the  office  of  the  county  clerk.  Section  113 
provides  that  the  county  treasurer  shall  attend  at  the 
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place  of  sale  and  make  the  sales;  that  he  shall  offer 
for  sale  separately,  and  in  consecutive  order,  each 
tract  of  land,  etc.,  upon  which  the  taxes  have  not  been 
paid.     Section  114  is  as  follows  : 

"  The  person  at  such  sale  offering  to  pay  the  amount 
due  on  each  tract  or  lot  for  the  least  quantity  thereof, 
shall  be  the  purchaser  of  such  quantity,  which  shall 
be  taken  from  the  east  side  of  such  tract  or  lot.  In 
determining  such  piece  or  parcel  of  such  tract  or  lot, 
a  line  is  to  be  drawn  due  north  and  south,  far  enough 
west  of  eastern  point  of  tract,  to  make  the  requisite 
quantity." 

Section  115  is  as  follows: 

"  Every  tract  or  lot  so  offered  at  public  sale,  and 
not  sold  for  want  of  bidders,  shall  be  forfeited  to  the 
county  in  which  such  property  is  situated,  and  in 
which  such  sale  is  made:  provided  however,  that 
whenever  the  superior  court  and  county  treasurer 
shall  certify  that  the  taxes,  penalties,  interest  and 
costs  on  forfeited  lands  equals  or  exceeds  the  actual 
value  of  such  lands,  the  officer  directed  by  law  to  ex- 
pose for  sale  lands  for  delinquent  taxes  shall,  upon 
receipt  of  such  certificate,  offer  for  sale  to  the  highest 
bidder  the  tract  or  lands  in  such  certificate  described, 
after  first  giving  ten  days'  notice  by  advertising,  in 
some  paper  of  general  circulation  in  his  county,  the 
time  and  place  of  sale,  together  with  the  description 
of  the  tracts  or  lands  so  to  be  offered.     .     .     ." 

Section  121  provides: 

"  Real  property  sold  under  the  provisions  of  this  act 
may  be  redeemed  at  any  time  before  the  expiration 
of  two  years  from  the  date  of  sale  by  payment,  in 
legal  money  of  the  United  States,  to  the  county  treas- 
urer of  the  proper  county  the  amount  for  which  the 
same  was  sold,  together  with  20  per  cent,  interest 
thereon  from  the  date  of  sale  until  payment.  The 
person  redeeming  such  property  shall  also  pay  the 
amount  of  all  taxes,  assessments,  penalties,  interest 
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and  costs  accruing  after  such  sale,  with  20  per  cent, 
interest  thereon  from  the  day  the  same  were  due  until 
paid,  unless  such  subsequent  taxes  or  assessments, 
penalties,  interest  or  costs  has  been  paid  by  or  on  be- 
half of  the  person  for  whose  benefit  the  redemption  is 
made,  and  not  being  purchaser  at  the  tax  sale,  or  his 
assignee " 

Section  122  is  as  follows: 

"  If  any  purchaser  of  real  estate  sold  for  taxes  or 
assessments  shall  suffer  the  same  to  be  forfeited  to  the 
county  or  sold  again  for  taxes  before  the  expira- 
tion of  the  last  day  of  the  second  annual  sale  there- 
after, such  purchaser  shall  not  be  entitled  to  a  deed 
for  such  real  property  until  the  expiration  of  a  like 
term  from  the  date  of  the  second  sale  or  forfeiture, 
during  which  time  the  land  shall  be  subject  to  re- 
demption upon  the  terms  and  conditions  prescribed 
in  this  act;  but  the  person  redeeming  shall  only  be 
required  to  pay,  for  the  use  of  such  first  purchaser, 
the  amount  paid  by  him.  The  second  purchaser,  if 
any,  shall  be  entitled  to  the  redemption  money  as 
provided  for  in  the  preceding  section '* 

Section  134  is  as  follows: 

"  If  any  person  shall  desire  to  redeem,  or  purchase, 
any  tract  of  land  or  lot  forfeited  to  the  county,  he 
shall  apply  to  the  county  treasurer  who  shall  receive 
from  such  person  the  amount  due  on  said  tract  or  lot, 
together  with  the  penalty,  interest  and  costs  on  all 
taxes  heretofore  forfeited,  and  shall  give  such  person 
a  duplicate  receipt  therefor,  setting  forth  a  description 
of  the  property  and  the  amount  received,  which  receipt 
shall  be  evidence  of  the  redemption  or  sale  of  the  prop- 
erty therein  described,  as  the  case  maybe.  In  case  of 
sales  the  county  treasurer  shall  make  the  receipt  in 
the  form  of  a  certificate  of  purchase,  in  the  same  man- 
ner as  though  said  property  had  been  bid  off  at  the 
regular  sale  for  delinquent  taxes.  Property  purchased 
under  this  section  shall  be  subject  to  redemption  no- 
tice, etc.,  as  if  sold  at  regular  public  tax  sale." 
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Section  135  provides,  in  substance,  that  the  treasurer 
shall  each  year  enter  against  each  tract  of  land  sold 
for  taxes  and  remaining  unredeemed,  and  on  each 
tract  of  land  or  lot  theretofore  forfeited  to  the  county 
for  unpaid  taxes,  in  columnsfor  that  purpose,  the  year 
for  which  said  lots  or  tracts  were  sold  or  unpaid,  and 
he  is  authorized  to  advertise  and  sell  said  property  on 
which  said  taxes  become  delinquent  in  the  manner 
hereinbefore  required,  as  if  said  property  had  never 
been  sold  or  forfeited  to  the  county;  "and  the  county 
may  by  its  agent  attend  such  sale  for  taxes  and  buy 
said  lands  and  acquire  the  same  rights  that  individ- 
uals now  have  under  the  law;  and  acquire,  hold,  sell 
and  dispose  of  said  title  thereto  the  same  as  and  in 
the  same  manner  as  individuals  may  do  under  the 
laws  of  this  state,  in  case  of  sale  for  taxes."  Constru- 
ing these  sections  together,  so  as  to  give  proper  eflfect 
to  each  of  them  and  to  the  intention  of  the  legislature, 
it  is  apparent  that  the  first  sale  under  the  judgment 
of  the  superior  court  is  a  public  sale,  and  that  the  first 
offer  at  such  sale,  by  the  treasurer,  of  a  tract  of  land, 
is  to  the  bidder  who  will  take  the  least  quantity  and 
pay  the  taxes,  interest,  costs  and  penalty.  If  there  is 
no  such  bidder,  the  land  is  declared  to  be  forfeited  to 
the  county  under  §  115.  The  proviso  in  this  section, 
however,  seems  to  indicate  that  if  the  superior  court 
and  county  treasurer  shall  conclude  that  the  land  for- 
feited to  the  county  is  not  worth  more  than  the  taxes, 
with  the  accruing  penalties,  etc.,  it  shall  be  sold  for 
delinquent  taxes  to  the  highest  bidder  for  the  whole 
tract,  in  a  different  manner  from  the  first  sale,  where 
they  were  first  offered.  Section  135  directs  a  sale,  in 
years  following  the  first  sale  made  under  the  judg- 
ment of  the  court,  of  the  lands  which  were  first  sold, 
and  upon  which  the  taxes  have  been  subsequently  un- 
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paid  by  the  purchaser,  or  the  lands  forfeited  to  the 
county,  and  at  such  sale  the  county  may,  by  its  agent, 
purchase  as  an  individual,  with  all  the  rights  to  the 
land  which  may  be  acquired  by  an  individual.  Evi- 
dently the  forfeiture  to  the  county  cannot  be  a  sale,  in 
the  sense  in  which  that  term  is  used  in  the  lirst  public 
sale  of  real  estate  for  delinquent  taxes.  It  is  also  fur- 
ther provided  in  the  act  under  consideration  that  if  a 
purchaser  at  the  public  sale  shall  permit  the  subse- 
quent taxes  which  accrue  for  two  years  to  remain  un- 
paid, and  a  second  sale  is  made,  the  first  purchaser 
shall  not  receive  a  deed  for  two  years  thereafter,  or 
four  years  from  his  first  purchase,  and  that  during 
this  whole  period  the  owner  of  the  land  may  redeem. 
The  right  of  redemption  given  by  this  statute  is  two 
years  from  the  date  of  sale.  In  the  case  under  con- 
sideration the  date  of  sale  is  the  day  on  which  the 
certificate  of  the  county  treasurer  shall  issue  to  the 
relator.  By  the  Kansas  statute  above  cited,  the  county 
treasurer  is  expressly  made  the  agent  of  the  county, 
and  is  authorized  and  directed  expressly  to  bid  in  the 
land  for  and  on  behalf  of  the  county.  By  our  statute, 
provision  is  made  for  the  land  being  bid  in  for  and  on 
behalf  of  the  county  by  its  agent,  whereby  the  county 
shall  become  the  purchaser.  This  is  the  only  method 
provided  for  purchase  by  the  county,  and  its  applica- 
tion is  restricted  to  cases  of  sales  of  lands  theretofore 
forfeited  to  the  county,  and  to  sales  taking  place  subse- 
quently to  a  previous  forfeiture  or  public  sale;  and  in 
such  case  the  treasurer  is  not  expressly  or  by  implica- 
tion constituted  such  agent,  or  authorized  to  make 
such  bid  for  and  on  behalf  of  the  county,  but  another 
agent  is  designated.  The  form  of  the  certificate  to 
the  purchaser  of  the  forfeited  land  is  provided  in 
§  134.     It  does  not  make  such  sale  take  effect  by  rela- 
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tion  to  the  time  of  forfeiture,  .  The  right  of  the  owner 
to  redemption  is  from  the  date  of  sale,  and  not  from 
the  forfeiture.  The  time  to  redeem  from  the  forfeit- 
ure is  indefinite,  and  runs  until  the  county  has  made 
a  sale. 

The  judgment  is  affirmed. 

SooTT,  C.  J.,  and  Anders,  Dunbar  and  Gordon,  JJ., 
concur. 


[No.  2419.    Decided  February  6, 1897.] 

Ira  a.  Scott,  Receiver,  Respondent^  v.  G.  E.  Hallock, 
Appellant. 

NOTATION  —  PARTNEB8HIP  DEBTS  —  APPE ALABLB  OBDBB  —  DBICURBBR — 
DEFECT  or  PABTIB8. 

Where  one  partner  promisee  the  creditor  to  assume  and  pay  the 
entire  debt,  and  the  creditor  promises  to  look  to  him  alone,  a  snb- 
Btitution  of  debtors  is  effected  and  the  other  partner  is  released. 

An  order  sustaining  a  demurrer  to  an  affirmative  defense  in  an 
answer  is  reviewable  upon  an  appeal  from  the  final  judgment  in  the 
canse,  under  Laws  1893,  p.  119,  ^  1,  although  defendant  may  have 
gone  to  trial  upon  the  denials  in  his  answer.  (Mason  County  v.  Dun* 
bar,  10  Wash.  168,  distinguished). 

Defect  of  parties  defendant  cannot  be  raised  by  an  affirmative  de- 
fense setting  up  a  novation. 

Appeal  from  Superior  Court,  King  County. —  Hon. 
Richard  Osborn,  Judge.     Reversed. 

Richard  Saxe  Jones  (JBrinicr,  Jones  &  Richards,  of 
counsel),  for  appellant. 

J.  JR.  &  R.  M,  Kinnear,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon  J. — Respondent,  as  receiver  of  the  firm  of 
Lynch  &  Jose,  instituted  this  action  against  G.  E. 
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Hallock,  Fred  Atkinson  and  W.  L.  Atkinson  as  part- 
ners,   doing  business  under  the  name  of  the  Twin 
Mountain   Shingle   Company,   to  recover  a  balance 
alleged  to  be  due  upon  a  certain  written  contract  for 
the  purchase  and  sale  of  shingle  bolts.     The  com- 
plaint in  the  action  shows  that  respondent  was  ap- 
pointed receiver  on  the  19th  day  of  December,  1894; 
that  the  contract  upon  which  the  action  was  founded 
was  entered  into  on  the  20th  day  of  October,  1894, 
and  was  executed  in  the  name  of  the  firm  by  G.  E. 
Hallock.     The  amended  answer  of  the  appellant  6.  E. 
Hallock,  in  addition  to  containing  denials  of  essential 
allegations  in  the  complaint,  as  an  afiSrmative  defense 
set  out  that  on  the  6th  day  of  April,  1895,  the  appel- 
lant G.  E.  Hallock  (theretofore  a  member  of  the  firm) 
sold  all  of  his  right  and  interest  in  and  to  the  firm 
business,  and  everything  pertaining  thereto,  to  the 
other  partners,  Fred  Atkinson  and   Will  Atkinson, 
who,  as  a  part  of  the  consideration  for  the  sale,  as- 
sumed and  agreed  to  carry  out  all  the  terms  and  con- 
ditions  of  said   written   contract,   and   to   hold    the 
appellant  free  and  clear  from  any  claim  arising  there- 
under; that  the  respondent  as  receiver,  acting  with 
the  consent  and  under  the  direction  of  the  court,  agreed 
to  accept  a  new  co-partnership  composed  of  Fred  At- 
kinson and  Will  Atkinson  as  parties  to  said  contract* 
and  agreed  to  and  did  release  the  appellant  from  all 
obligation  arising  thereunder;  that  the  new  co-part- 
nership thereafter,  in  accordance  with  said  agreement, 
made  partial  payments  under  said  contract  as  modi- 
fied by  the  parties,  and  the  respondent  accepted  said 
payments  of  said  new  co-partnership  with  the  under- 
standing and  agreement  that  the  appellant  was  forever 
relieved  from  the  obligations  thereof.     The  court  sus- 
tained a  demurrer  to  this  affirmative  answer  and  the 
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appellant  duly  excepted.  Thereafter  the  cause  came 
on  for  trial  before  the  court  without  a  jury.  The  ap- 
pellant  asked  leave  to  amend  his  answer,  which  was 
denied  by  the  court.  On  the  trial  the  appellent  offered 
to  prove  the  various  matters  set  up  in  the  affirmative 
defense,  which  we  have  referred  to,  which  offers  were 
refused  by  the  court  upon  objection  of  the  respond- 
ent's counsel.  The  trial  terminated  in  a  judgment 
for  the  respondent,  from  which  this  appeal  is  taken. 
The  appellant  assigns  as  error  the  order  of  the  court 
sustaining  respondent's  demurrer  to  the  affirmative 
answer.  He  urges  that  the  pleading  was  sufficient  to 
show  that  there  was  a  novation,  and  we  think  his  con- 
tention must  be  upheld.  The  rule  is  thus  stated  in 
16  Am.  &  Eng.  Enc.  Law,  p.  900  : 

''  In  the  case  of  a  retiring  partner  it  is  well  settled 
that  he  is  not  discharged  from  liability  for  the  debts 
of  the  old  firm  even  though  the  continuing  partner, 
or  the  new  firm,  agrees  with  him  to  pay  them,  and,  in 
general,  the  creditor  is  not  to  be  affected  or  given  any 
new  rights,  by  an  arrangement  by,  or  between,  his 
debtors  to  which  he  is  not  a  party.  But,  if  the  creditor 
assents  to  such  an  arrangement,  or  agrees  to  accept  the 
continuing  partner  or  new  firm  as  his  debtors,  and  re- 
leases the  retiring  partner  or  the  old  firm,  then  a  nova- 
tion of  the  debt  is  effected." 

See,  also,  the  authorities  cited  there  in  support  of 
the  proposition,  many  of  which  we  have  examined 
and  find  to  fully  support  the  doctrine  of  the  text. 

See,  also,  3  Addison  on  Contracts,  (Am.  Notes  by 
Abbott  &  Wood),  foot  page  843. 

In  1  Bates  on  Law  of  Partnership,  §  505,  the  learned 
author  says  : 

"The  creditor's  promise  to  one  partner  to  release 
him,  although  made  after  dissolution  upon  the  retire- 
ment of  such  partner,  when  not  accompanied  by  a 
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promise  of  the  other  partner  to  the  creditor  to  assume 
the  entire  debt,  or  by  a  change  of  security,  is  a  nudum 
pactum,  because  founded  on  no  consideration  whatever. 
.  .  .  But  if  the  other  partner  promise  the  creditor  to 
assume  and  pay  the  entire  debt,  and  the  creditor  promises 
to  look  to  him  alone,  a  substitution  of  debtors  is  effected, 
and  the  other  partner  is  released.** 

Respondent  urges  that  appellant  is  not  entitled  to 
have  this  court  review  the  order  of  the  superior  court 
which  sustained^  the  demurrer.  His  contention  is 
that  ''the  appellant  should  have  stood  by  the  order  of 
the  court  sustaining  the  demurrer,  permitted  judg- 
ment to  go  against  him  without  further  contest,  and 
then  have  appealed  from  that  judgment."  His  theory 
is  that  appellant,  by  proceeding  to  trial  upon  the 
issues  raised  by  the  denials  contained  in  his  answer, 
and  by  asking  leave  to  further  amend  (which  was 
denied),  thereby  waived  his  right  to  urge  as  error  the 
order  of  the  court  sustaining  the  demurrer.  He  also 
urges  that  an  order  sustaning  a  demurrer  is  not  an 
appealable  order,  and  cites  in  support  of  the  latter 
proposition,  Mason  County  v.  Dunbar,  10  Wash.  163 
(38  Pac.  1003).  But  the  appeal  in  that  case  was  at- 
tempted prior  to  the  entry  of  a  judgment  in  the  action, 
and  hence  was  premature. 

Section  1,  chapter  61,  Laws  of  1893,  page  119,  upon 
the  subject  of  appeals,  provides  that  any  party  ag- 
grieved may  appeal  "  from  the  final  judgment  entered 
in  any  action  or  proceeding,  arid  an  appeal  from  any 
such  final  judgment  shall  also  bring  up  for  review  any 
order  made  in  the  sams  action  or  ^acceding,  either  be- 
fore or  after  the  judgment."  The  demurrer  in  the 
present  case  did  not  go  to  the  whole  answer,  but  only 
to  the  affirmative  defense  attempted  to  be  set  up.  It 
still  left  an  issue  of  fact  to  be  disposed  of  and  appel- 
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lant  was  not  obliged  to  abandon  that  part  of  his  de- 
fense, but  can  avail  himself  of  the  right  to  review  the 
order  of  the  court  which  sustained  a  demurrer  to  his 
a£Srmative  answer,  since  judgment  has  gone  against 
him  upon  the  general  issue.  The  logic  of  respond- 
ent's position  is  that  a  defendant  who  pleads  one  or 
more  defenses,  as  to  one  of  which  a  demurrer  is  sus- 
tained, must  elect  either  to  stand  by  that  defense 
alone  and  abandon  the  remaining  ones,  or  waive  his 
right  to  review  the  ruling  of  the  court  upon  that  de- 
fense, and  plant  himself  solely  upon  those  which  have 
not  been  demurred  to.  In  this  position  we  think  the 
law  does  not  sustain  him.  The  statute  has  designated 
a  simple  method  by  which  an  aggrieved  party  may 
have  the  adverse  rulings  of  the  court  made  in  the 
course  of  litigation  reviewed,  by  appealing  from  the 
final  judgment  and  bringing  to  the  supreme  court  so 
much  of  the  record  as  will  show  the  rulings  com- 
plained of. 

The  further  contention  of  appellant,  that  it  suffi- 
ciently appeared  from  the  affirmative  answer  that 
plaintiff  had  neglected  to  bring  in  a  necessary  party, 
cannot  be  sustained.  As  an  independent  defense,  the 
answer  was  insufficient  to  show  that  one  who  was  a 
partner  at  the  date  of  the  contract  was  not  joined  as  a 
defendant  in  the  action. 

But  for  the  error  in  sustaining  the  demurrer,  the 
judgment  will  be  reversed  and  the  cause  remanded, 
and  the  court  below  is  directed  to  overrule  the  de- 
murrer and  proceed  to  a  new  trial  of  the  action. 

Anders,  Dunbar  and  Rbavis,  JJ.,  concur 
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( No.  2505.    Decided  February  6. 1897.1 

The  State  of  Washington,  on  the  Relation  of  John  T. 
Newland,  v.  Superior  Court  of  Lewis  County. 

PROHIBITON,  WRIT   OF  —  WHEN   LIES — EBICBDT  BT   APPEAL. 

Prohibition  will  not  lie  to  restrain  the  saperior  court  from  orde^ 
ing  a  sale  by  a  receiver  appointed  by  the  court  oi  property  in  hifl 
trust,  as  parties  aggrieved  by  such  an  order  have  an  adequate  rem- 
edy by  appeal. 

Original  Application  for  Prohibition. 

Edward  F.  Hunter,  for  relator. 
Reynolds  &  Stewart,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  an  application  for  a  writ  of 
prohibition  to  restrain  the  respondent  from  selling, 
through  a  receiver  appointed  by  said  court  in  the 
matter  of  the  insolvency  of  the  Commercial  State 
Bank  of  Chehalis,  certain  assets  of  the  bank,  being 
claims  against  the  ''  Doernbecher  Furniture  Manufac- 
turing Company,"  also  in  the  hands  of  a  receiver. 
The  sale  was  sought  to  be  made  to  the  ''  Doernbecher 
Manufacturing  Company,"  an  alleged  corporation 
which  was  claimed  to  be  insolvent.  The  order  direct- 
ing the  sale  was  made  upon  a  showing  based  in  part 
on  an  agreement  between  certain  of  the  parties  inter- 
ested, but  to  which  agreement  some  of  the  creditors 
of  the  Commercial  State  Bank  aforesaid  were  not  par- 
ties, and  they  resisted  the  application  and  objected  to 
the  order.     The  relator  is  one  of  said  creditors. 

Upon  the  facts  shown,  no  ground  exists  for  the  issu- 
ance of  the  writ.  It  appears  that  the  respondent  had 
jurisdiction  of  the  proceedings  in  the  matter  of  the 
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insolvency  of  the  bank  aforesaid  and  of  the  property 
in  question,  and  consequently  had  authority  to  direct 
its  disposition;  and  if  the  creditors  objecting  to  such 
sale  were  aggrieved,  they  have  an  adequate  remedy 
by  appeal.  Laws  1893,  p.  119.  The  order  directing 
the  sale  should  be  regarded  as  a  final  one  in  that 
particular  proceeding,  for  the  purposes  of  an  appeal. 
Tampaon  v.  Huron  Lumber  Co.,  5  Wash.  527  (32  Pac. 
536.) 

The  writ  denied. 

Andbrs,  Dunbar  and  Rsavis,  JJ.»  concur. 


[No.  2448.    Decided  February  8. 1897.1 

The  Fidelity  and  Casualty  Company,  Appellantf  v. 
The  City  op  Seattle,  Respondent. 

KEOLIGENCB  —  INSTBUCTIONB  —  MEASUBB  OF  DAMAGEti. 

In  an  action  to  recover  damages  for  injuries  received  throagh  the 
breakage  of  the  city's  water  pipe  as  a  result  of  alleged  defects  there- 
in, an  instruction  is  not  misleading  which  charges  the  jury  that  "  if 
the  defects  were  of  such  a  character  as  could  not  have  been  readily 
ascertained  upon  reasonable  in8X>ection  thereof  and  were  unknown 
to  defendant,  then  you  cannot  consider  such  defects,"  as  the  use  of 
the  word  "  inspection ''  implies  more  than  optical  observation,  and 
is  usually  understood  to  embrace  tests  and  examination. 

Where  the  complaint,  in  an  action  for  damages  for  the  breakage 
of  glass  in  a  building,  alleges  that  plaintiff  was  damaged  by  reason 
of  defendant's  "breaking  in  and  destroying  glass  in  the  doors  and 
windows  of  said  buildiug  of  great  value,  to  wit,  of  the  value  of 
$266.30,"  the  plaintiff  is  not  entitled  to  an  instruction  that  the 
measure  of  damages  should  include  not  only  the  value  of  the  glass 
but  the  expense  of  replacing  it,  and  putting  the  building  in  as  good 
condition  as  before. 

Appeal  from  Superior  Court,  King  County. — Hon. 
RiCHABD  OsBORN,  Judgs.     Affirmed. 
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Brinker,  Jones  &  Richards,  for  appellant. 

John  K.  Brown,  and  F.  B.  Tipton,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — Spurr  and  Wilmot,  contractors,  under 
their  contract  with  the  respondent,  the  city  of  Seattle, 
in  preparing  Front  street  and  Yesler  way  in  the  city  of 
Seattle  for  paving,  uncovered  the  water  main  on  Yes- 
ler way  in  front  of  what  is  known  as  the  Olympic 
block  belonging  to  the  estate  of  L.  M.  Starr,  deceased. 
While  engaged  in  tearing  down  a  foundation  wall,  they 
caused  a  large  piece  of  concrete  to  fall  upon  the  water 
main  by  reason  of  which  the  pipe  burst,  and  a  large 
volume  of  water,  carrying  dirt  and  gravel,  was  forced 
against  the  front  of  the  Olympic  block  with  such  vio- 
lence that  it  broke  three  transom  lights  and  three 
lower  lights  of  plate  glass  in  said  building.  For  the 
purposes  of  this  case  the  contractors  will  be  considered 
agents  and  servants  of  the  city.  The  appellant 'was 
the  insurer  of  the  glass  which  was  broken,  and  after 
the  accident  replaced  the  same  and  paid  therefor  the 
sum  of  $266.30.  Having  made  good  this  loss  to  the 
Starr  estate,  it  brought  this  action  against  the  city  for 
damages.  Defendant  offered  no  evidence  and  the  case 
was  submitted  to  the  jury  on  the  evidence  of  plaintiff^ 
and  verdict  was  rendered  for  defendant. 

There  are  four  assignments  of  error.  The  first  and 
second  are  in  relation  to  instructions  to  the  jury. 
The  third  is  that  the  court  erred  in  refusing  to  grant 
plaintiff's  motion  to  set  aside  the  verdict  and  grant  a 
new  trial;  the  fourth,  that  the  verdict  is  contrary  to  the 
evidence. 
^    The  first  instruction  complained  of  is  as  follows  : 

"  The  court  further  instructs  you  that  as  to  the  con- 
tention of  the  plaintiff  that  the  water  pipe  in  question 
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was  not  of  such  strength  and  thickness  as  it  should 
have  been  for  the  purposes  for  which  it  was  used,  but 
was  defective  and  weak,  of  less  thickness  than  re- 
quired for  pipe  used  for  such  purpose,  that  before  the 
party  —  the  city — can  be  held  liable  for  such  defects, 
the  plaintiff  must  not  only  prove  that  said  pipe  was 
not  of  such  strength  and  thickness  as  it  should  have 
been  for  such  purpose^  and  that  the  same  was  practi- 
cally instrumental  in  causing  the  injury  complained 
of,  but  must  further  show,  by  a  preponderance  of  the 
evidence,  that  such  defects  were  known  to  the  defend- 
ant at  the  time  said  injury  occurred,  or  were  of  such 
character  and  nature  as  to  have  been  readily  ascer- 
tained upon  reasonable  inspection  thereof;  and  if  you 
do  find  that  such  pipe  was  defective  in  the  respects 
complained  of,  yet  if  you  further  find  that  such  de- 
fects were  of  such  a  character  as  could  not  have  been 
readily  ascertained  upon  reasonable  inspection  thereof, 
and  that  the  same  were  unknown  to  the  defendant, 
then  you  cannot  consider  such  defects.'' 

It  is  claimed  that  this  instruction  was  misleading 
from  the  fact  that  it  virtually  instructed  the  jury  that 
the  only  duty  of  the  defendant  in  regard  to  the  pipe  was 
to  look  at  the  same  and,  if  no  defects  were  visible  to 
the  eye,  that  it  was  then  warranted  in  placing  said 
pipe  where,  if  it  burst,  it  would  cause  great  damage  to 
property,  etc.,  and  perhaps  loss  of  life,  and  that  such 
cursory  examination  would  absolve  the  city  from  lia- 
bility. It  is  claimed  that  the  instruction  should  have 
gone  to  the  effect  that  tests  should  have  been  used  to 
ascertain  the  defects  in  the  pipe.  We  think  this  ob- 
jection is  far-fetched,  and  that  the  appellant  has  not 
placed  a  proper,  or  ordinary,  construction  upon  the 
language  used  by  the  court.  Inspection  is  not  neces- 
sarily confined  to  optical  observation,  but  is  ordinarily 
understood  to  embrace  tests  and  examinations.  The 
definition  cited  from  Webster  by  the  appellant,  namely, 
"  to  look  upon,  to  examine  for  the  purpose  of  deter- 
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mining  quality  and  detecting  what  is  wrong  and  the 
like/'  seems  to  us  sufficient  to  show  the  failure  of  the 
contention,  and  we  think  the  ordinarily  accepted 
meaning  of  the  word  "inspection"  is  fully  as  broad 
and  comprehensive  as  the  definition  given  by  the 
lexicographer  above.  The  name  "  inspector  "  is  given 
to  a  person  whose  duty  it  is  to  make  tests  of  machinery, 
and  it  is  a  generally  recognized  fact  that,  when  an 
officer  or  agent  of  any  kind  is  instructed  to  inspect, 
the  duty  goes  beyond  a  mere  survey  of  the  eye,  and 
implies  such  tests  as  are  necessary  to  ascertain  the 
quality  of  the  thing  inspected,  whatever  it  may  be, 
and  we  have  no  doubt  that  the  jury  in  this  case 
understood  that  a  reasonable  inspection  meant  a 
reasonable  examination  —  such  an  examination  as 
was  necessary  to  determine  the  quality  of  the  pipe. 
Possibly  a  better  word  might  have  been  used  by  the 
court  in  its  instructions  to  the  jury,  but  cases  will  not 
be  reversed  on  account  of  mere  choice  of  expressions  or 
words  used  by  the  court  in  its  instructions  to  the  jury. 

The  second  instruction  complained  of  was  as  to 
measure  of  damages.  The  court  instructed  the  jury 
that  the  measure  of  damages  was  the  difference  be- 
tween what  the  glass  brokeli  was  worth  immediately 
before  the  same  was  broken,  and  what  it  was  worth 
immediately  after  it  was  broken.  The  complaint  in 
this  case  alleges  that  plaintiff  was  damaged  by  the 
defendant  by  reason  of  its  "breaking  in  and  destroy- 
ing glass  in  the  doors  and  windows  of  said  building 
of  great  value,  to  wit,  of  the  value  of  two  hundred 
sixty-six  and  30-100  dollars  ($266.30),  to  the  damage 
and  injury  of  said  estate  of  L.  M.  Starr,  deceased,  in 
the  sum  of  two  hundred  sixty-six  and  30-100  dollars 
( $266.30)." 

It  is  insisted  by  the  appellant  that  the  rule  of  dam* 
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ages  should  not  be  varied  to  meet  the  requirements  of 
pleadings,  but  that  it  should  be  stated  generally,  and 
that  the  lower  court  should  have  instructed  the  jury 
that  the  measure  of  damages  should  include  not  only 
the  value  of  the  glass,  but  the  expense  of  replacing  the 
glass;  in  other  words,  that  the  amount  of  the  recovery 
would  be  such  an  amount  as  would  put  the  premises 
in  as  good  condition  as  they  were  in  before  the  acci- 
dent. We  think,  however,  that  no  element  of  dam- 
ages could  be  awarded  to  the  plaintiff  that  it  did  not 
claim  in  its  complaint — that  the  judgment  could  not 
be  greater  than  the  demand — but,  outside  of  this,  we 
think  the  instruction  was  substantially  correct,  and 
was  not  in  conflict  with  the  ruling  of  this  court  in 
Koeh  V.  Investment  Co.,  9  Wash.  405  (37  Pac.  703). 
There  is  was  said  that  such  an  instruction  as  was  con- 
tended for  by  the  appellants,  under  the  circumstances 
of  that  case,  was  a  good  form  of  instruction,  but  it 
was  also  asserted  that  many  other  forms  of  charge 
which  might  have  been  given  in  such  a  case  would 
have  been  proper.  And  with  the  view  that  we  take  of 
this  case,  even  if  the  court  had  not  given  the  proper 
instruction,  it  was  absolutely  immaterial  under  the 
evidence,  for  the  jury  failed  to  find  any  damages  at 
all,  and  must  have  so  failed  to  find  because  in  their 
judgment  the  defendant  was  not  proven  guilty  of  neg- 
lect under  the  instructions  of  the  court,  which,  we 
think,  were  proper. 

The  two  other  assignments  go  to  the  sufficiency  of 
the  testimony  to  sustain  the  verdict,  or  rather  that  the 
verdict  was  contrary  to  the  evidence.  We  have  exam- 
ined the  testimony  in  this  case.  It  was  submitted  to 
the  jury  under  proper  instructions,  and  its  verdict  will 
not  be  disturbed  by  this  court. 

The  judgment  is  affirmed. 

29—16  WA8B. 


16 

4»U 

1A 

701 

16 

702 

17 

819 

17 

890 

17 

841 

450  BANK  OF  BRITISH  COLUMBIA  v.  FT.  TOWNSEND. 

Opinion  of  the  Oourt — AxBJsaa,  J.  [16  Wash. 

Scott,  C.  J.,  and  Anders,  Gordon  and  Re  avis,  JJ., 
concur. 


[  No.  2024.    Decided  February  11. 1807.] 

The  Bank  op  British  Columbia  op  Victoria,  Appel- 
lant, V.  The  City  of  Port  Townsend,  Respondent. 

▲CTIOM  UPON  8TREIT  GRADE  WABRAXT8  —  PLBADING  —  ALLBQATIOV  OF 

DAMAGE. 

In  an  action  against  a  city  to  recoyer  the  amount  due  upon  street 
grade  warrants,  an  allegation  in  the  complaint  that  the  city  duly 
made  and  entered  into  the  contract  for  the  street  improvement,  set 
forth  therein,  is  sufficient  to  admit  proof  of  the  ordinance  and  of  all  • 
other  facts  necessary  to  show  jurisdiction  to  make  the  improvement 
and  contract. 

Where  a  city  has  issued  a  warrant  payable  out  of  a  special  fond, 
which  it  has  agreed  to  provide  for  the  payment  of  such  warrant, 
its  failure  to  provide  such  fund,  until  the  bar  of  the  statute  of  lim- 
itations intervenes,  will  entitle  the  holder  of  the  warrant  to  brini; 
an  action  thereon  for  the  purpose  of  procuring  payment  out  of  the 
general  fund,  or  the  issuance  of  a  warrant  to  him  upon  the  general 
fund. 

A  complaint  for  recovery  of  damages,  which  omits  to  formally 
aver  that  plaintiff  was  damaged,  is  not  demurrable  upon  that  ac- 
count, if  it  contains  a  prayer  for  judgment  in  a  specified  amount 

Appeal  from  Superior  Court,  Jefiferson  County. — 
Hon.  R.  A.  Ballinger,  Judge.     Reversed. 

Morris  B.  Sache,  for  appellant. 
Trumbull  &  Trumbull,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  brought  to  recover 
from  the  defendant  city  the  amount  alleged  to  be  due 
on  various  warrants  drawn  by  the  city  upon  certain 
street  grade  funds  in  favor  of  plaintiff's  assignorSy 
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under  an  alleged  contract  with  the  city  for  street  im- 
provements. 

The  complaint,  for  a  first  cause  of  action,  alleges, 
among  other  things  which  it  is  not  here  necessary  to 
set  forth,  that  on  or  ahout  the  26th  day  of  February, 
1890,  the  defendant,  the  city  of  Port  Townsend  duly 
made  and  entered  into  an  agreement  with  one  Charles 
O'Brien,  for  the  grading  and  filling  of  Monroe  street, 
in  said  city,  and  by  which  said  agreement  the  said  de- 
fendant agreed  to  make  and  deliver  to  said  Charles 
O'Brien  warrants  upon  the  treasurer  of  said  city,  pay- 
able to  the  order  of  said  O'Brien  for  the  amount  due 
and  payable  to  him,  under  and  by  virtue  of  said  con- 
tract, said  warrants  to  be  drawn  upon  and  to  be  paid 
out  of  the  special  fund  to  be  known  as  the  Monroe 
Street  (Grade  and  Fill)  Fund,  which  said  fund  the 
city  of  Port  Townsend  agreed  to  provide  and  create 
according  to  law;  that  said  Charles  O'Brien  duly  per- 
formed each  and  all  of  the  conditions  and  require- 
ments of  said  agreement,  as  was  required  of  him,  and 
that  on  or  about  the  5th  day  of  April,  1890,  the  said 
defendant  duly  made  and  delivered  to  said  Charles 
O'Brien,  in  part  payment  for  the  work  and  labor  per- 
formed by  him  and  material  furnished  by  him  under 
said  contract,  a  warrant  (which  is  literally  set  forth 
in  the  complaint);  that  afterwards,  and  on  or  about  the 
6th  day  of  April,  1890,  the  said  warrant  was  indorsed, 
for  value  received,  to  the  plaintiff,  and  plaintiff  is  now 
the  owner  and  holder  thereof,  and  that  on  the  10th 
day  of  September,  1891,  the  said  defendant  paid  the 
flum  of  $35.15  interest  thereon  to  that  date,  and  on 
said  day  paid  the  further  sum  of  $245.83  on  account 
of  the  principal  thereof,  and  that  there  is  now  due  and 
owing  to  the  plaintiff  thereon  the  sum  of  $245.82,  with 
interest  thereon  at  the  rate  of  ten  per  cent,  per  annum 
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from  the  10th  day  of  September,  1891;  that  the  said 
defendant,  the  city  of  Port  Townsend,  by  general  ordi- 
nance did  prescribe  the  mode  in  which  the  charge  on 
the  respective  owners  of  lots  or  lands,  and  on  the  lots 
or  lands  shall  be  assessed  and  determined  for  the  pur- 
pose of  the  said  improvement,  which  said  ordinance  is 
entitled  as  follows  :  "  Ordinance  No.  160.  An  ordi- 
nance  prescribing  the  mode  in  which  the  charge  on 
the  respective  owners  of  lots  or  lands,  and  on  the  lots 
or  lands,  shall  be  assessed,  determined  and  collected 
for  street  improvements,"  which  said  ordinance  passed 
the  council  March  4,  1887,  and  was  approved  by  the 
mayor  on  the  4th  day  of  March,  1887;  that  the  said  de- 
fendant did  duly  make,  create  and  levy  a  special  tax 
and  assessment  for  such  improvements  on  the  lots  and 
parcels  of  land  fronting  on  such  street,  highway  or 
alley  aforesaid,  sufficient  to  pay  the  expenses  of  such 
improvement;  that  the  said  city  of  Port  Townsend  has 
failed,  neglected  and  refused  to  collect  the  said  assess- 
ment and  tax,  and  has  failed,  neglected  and  refused  to 
create  and  provide  the  fund  for  the  payment  and 
redemption  of  said  warrant,  or  any  part  thereof,  ex- 
cept as  herinbefore  alleged  to  have  been  paid,  and  the 
city  of  Port  Townsend  has  failed,  neglected  and  re- 
fused and  still  fails,  neglects  and  refuses  to  collect  the 
charge,  and  enforce  the  lien  for  such  special  tax  and 
assessment  as  provided  by  law;  that  the  time  allowed 
by  law  to  collect  the  assessment  and  special  tax  afore- 
said, and  provide  the  fund  for  the  redemption  and 
payment  of  said  warrant  and  collect  the  same  from  the 
property  liable  therefor,  and  to  be  assessed  therefor, 
has  long  since  elapsed,  and  that  the  said  defendant  is 
barred  by  the  statute  of  limitations  from  enforcing 
and  collecting  the  special  tax  and  assessment  against 
the  property  and  on  the  lots  and  parcels  of  land  front- 
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ing  on  the  street,  highway  aud  alley  along  which  said 
improvements  were  made,  and  from  collecting  the 
amounts  of  such  assessment  personally  from  the  owner 
or  owners  of  the  lots  and  lands  at  the  time  of  the 
making  of  said  assessment,  and  this  plaintiff  has  been, 
and  therefore  is,  prevented  from  obtaining  payment 
of  the  said  warrant  out  of  said  fund  by  the  failure, 
neglect,  fault,  refusal  and  fraud  of  the  defendant, 
without  any  failure,  neglect,  fault,  refusal  or  fraud  of 
this  plaintiff  or  his  assignors. 

The  complaint  then  demands  judgment  for  the 
amount,  with  interest  alleged  to  be  due  upon  the  war- 
rant. The  same  allegations  appear  in  the  remaining 
causes  of  action  set  forth  in  the  complaint. 

Section  8  of  the  city  charter  confers  power  upon  the 
city  to  improve  its  streets  in  various  ways,  but  it  is 
therein  provided  that,  unless  the  owners  of  more  than 
one-half  of  the  property  subject  to  assessment  for  such 
improvement  petition  the  council  to  make  the  same, 
such  improvement  shall  not  be  made  until  at  least  five 
members  of  the  council,  by  vote,  assent  to  the  making 
of  the  same.  Section  10  of  the  charter  grants  power 
to  the  city  by  general  ordinance  to  "prescribe  the 
mode  in  which  the  charge  on  the  respective  owners 
of  lots  or  lands,  and  on  the  lots  or  lands,  shall  be 
assessed  and  for  the  purpose  authorized  by  this  act," 
the  act  of  incorporation;  and  §92  provides  that  the 
city  of  Port  Townsend  is  not  bound  by  any  contract, 
or  in  any  way  liable  thereon,  unless  the  same  is  au- 
thorized by  a  city  ordinance  and  made  in  writing,  and 
by  order  of  the  council,  signed  by  the  clerk  or  some 
other  person  in  behalf  of  the  city. 

The  defendant  interposed  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.     The  demurrer 
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was  sustained,  and,  the  plaintiff  declining  to  plead 
further,  judgment  was  entered  against  him  for  costs, 
and  he  thereupon  appealed. 

The  first  proposition  advanced  by  the  learned  coun- 
sel  for  the  respondent  in  support  of  the  ruling  of  the 
court  below  is  that  it  does  not  appear  from  the  com- 
plaint that  an  ordinance  authorizing  the  contract 
mentioned  therein  was  ever  passed  by  the  council,  or 
that  the  owners  of  more  than  one-half  of  the  property 
subject  to  assessment  for  such  improvement,  petitioned 
the  council  to  make  same,  or  that  at  least  five  mem- 
bers of  the  council,  by  vote,  assented  to  the  making  of 
such  improvement.  It  is  claimed  by  counsel  that 
these  are  jurisdictional  facts  and  must  be  expressly 
stated  in  the  complaint  in  order  to  set  forth  a  cause  of 
action.  It  is  true  that,  if  it  does  not  appear  that  the 
contract  was  authorized  by  an  ordinance  of  the  city, 
it  is  not  binding,  and  the  plaintiff  cannot  recover  in 
this  action,  but  it  is  also  true  that,  if  these  necessary 
facts  may  be  proved  under  the  allegations  of  the  com- 
plaint, the  complaint  must  be  deemed  sufficient  as 
against  the  demurrer. 

We  think  that  the  complaint  is  sufficient  to  author- 
ize proof  that  the  contract  was  entered  into  in  accord- 
ance with  an  ordinance  of  the  city,  for  it  in  legal 
effect  sets  forth  that  fact. 

The  meaning  of  the  word  "  duly "  as  defined  by 
Webster  is,  ''in  a  due,  fit  or  becoming  manner;  prop- 
erly; regularly,"  and  if  the  city  duly  entered  into  the 
contract,  it  properly  entered  into  it,  and  it  could  only 
properly  do  so  by  virtue  of  an  ordinance.  It  is  a  gen- 
eral principle  in  pleading  that  whatever  is  necessarily 
implied  need  not  be  averred,  and,  accordingly,  it  was 
held  in  Rockwell  v.  Merwin,  45  N.  Y.  167,  that  an  al- 
legation in  the  complaint  that  plaintiff  was  duly  ap- 
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pointed  receiver  by  an  order  of  a  justice  of  the  supreme 
court,  without  pleading  any  judgment  or  proceeding 
upon  which  he  was  appointed,  authorized  proof  on 
the  trial  of  all  the  facts  conferring  jurisdiction. 

In  Cruger  v.  Halliday,  3  Edw.  Ch.  570,  it  was  held 
that: 

''  .  .  .  under  the  allegation  that  trustees  have 
been  duly  appointed  and  have  accepted  and  taken  on 
themselves  the  office,  it  is  to  be  inferred  that  every 
thing  has  been  done  to  constitute  them  trustees  de  jure 
until  the  contrary  appears.'' 

In  People  v.  Walker,  23  Barb.  304,  it  is  said  that 
'*     .     .     .     the  averment  that  a  meeting  was  duly 
convened  implies  that  it  was  regviarly  convened,  and, 
if  necessary  to  its  regularity,  that  it  was  an  adjourned 
meeting." 

In  Culligan  v.  Studehaker^  67  Mo.  372,  the  court  held 
that  the  allegation,  in  a  petition  on  a  special  tax-bill| 
that  the  contract  for  street  improvement,  under  which 
it  was  issued,  was  '*  duly  awarded  "  by  certain  officers 
having  the  power  of  awarding  contracts  is  sufficient, 
and  dispenses  with  the  necessity  of  stating  the  partic- 
ular facts  which  authorized  them  to  award  the  contract. 
And  in  Werih  v.  City  of  Springfield,  78  Mo.  107,  which 
was  an  action  for  negligently  changing  the  grade  of  a 
street,  the  court  said: 

''  It  is  undoubtedly  true  that  the  defendant  can  only 
be  held  responsible  for  the  acts  of  its  officers,  agents 
or  servants  in  changing  the  grade  of  a  street,  when 
such  change  has  been  authorized  by  ordinance.  But 
in  alleging  that  the  defendant  raised  the  grade  to  a 
certain  height,  it  is  necessarily  implied  that  it  was 
done  in  pursuance  of  some  ordinance,  as  the  defendant 
can  only  act  in  such  matter  by  ordinance;  and  it  is  a 
well  established  rule  in  pleading,  that  things  which  are 
necessarily  implied  need  not  be  alleged.     ...     If 
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the  allegation  in  question  should  be  denied,  the  plain- 
tiff would  have  to  introduce  in  evidence  an  ordinance 
authorizing  the  change  of  grade  in  order  to  maintain 
his  action  against  the  city." 

The  City  of  Kansas  v.  Johnson^  78  Mo.  661,  was  an 
action  to  recover  a  personal  tax  on  the  goods  of  a  mer- 
chant. The  complaint  alleged  that  the  city,  by  its 
mayor  and  common  council,  duly  assessed  and  levied 
upon  the  wares  and  merchandise  of  said  defendant 
certain  taxes,  which  were  specified  therein.  The  de- 
fendant objected  to  the  admission  in  evidence  of  the 
ordinance  providing  for  the  tax,  for  the  reason  that  it 
was  not  pleaded,  and  the  court,  upon  this  point,  used 
the  following  language: 

'' Neither  is  the  statement  deficient  in  not  alleging 
that  the  mayor  and  council  had  a  right  to  levy  the 
tax.  Whether  they  had  the  right  was  a  matter  of  law 
and  not  of  fact,  and  hence  it  was  unnecessary  to  allege 
the  existence  of  the  right.  .  .  .  The  averment 
contained  in  the  statement  that  the  tax  was  duly 
levied,  in  effect  pleaded  the  substance  of  the  ordin- 
ance, and  that  is  sufficient  to  authorize  its  reception 
in  evidence." 

So  we  say  in  this  case  that  the  allegation  in  the 
complaint,  that  the  city  duly  made  and  entered  into 
the  agreement  set  forth  therein,  is  sufficient  to  admit 
proof  of  the  ordinance  and  all  other  facts  claimed  to 
be  jurisdictional. 

The  next  contention  of  the  respondent  is  that  ap- 
pellant is  not  entitled  to  any  relief  in  an  action  at  law 
brought  upon  the  warrants;  that  he  has  mistaken  his 
remedy;  that  an  action  at  law  will  not  lie  upon  a  war- 
rant; and  in  support  of  this  position  council  cites 
Soule  V.  Seattle,  6  Wash.  324/33  Pac.  384, 1080);  Aber^ 
nethy  v.  Town  of  Medical  Lake,  9  Wash.  112  (37  Pac. 
306);  Clovd  v.  Sumas,  9  Wash.  399  (37  Pac.  305). 
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While  it  may  be  true  that  one  holding  a  warrant 
drawn  upon  the  general  fund  of  a  city  may  not  main- 
tain an  action  upon  it,  we  think  no  such  case  is  pre- 
sented here. 

In  Soule  V.  Seattle^  9upra,  this  court  said,  on  petition 
for  re-hearing,  that: 

",  .  .  the  main  point  upon  which  the  case  was 
decided  was  that  the  respondent  had  mistaken  his 
remedy,  by  reason  of  the  fact  that  his  contract  with 
the  city  was  of  such  a  character  that  it  would  not  jus- 
tify the  charge  of  negligence  against  the  city  until  it 
had  been  fully  moved  to  levy  and  collect  a  local  as- 
sessment to  pay  for  the  work.  This  ground  alone,  in 
our  judgment,  authorized  the  dismissal  of  the  case.'' 

But,  according  to  the  allegations  of  this  complaint, 
which  for  the  purposes  of  this  demurrer  must  be  taken 
as  true,  the  city  agreed  to  provide  the  fund  for  the 
payment  of  these  warrants  according  to  law. 

In  Abernethy  v.  Town  of  Medical  Lake^  supra,  the 
plaintiff  held  a  claim  against  the  town  which  had 
been  allowed  and  a  warrant  had  been  issued  therefor, 
the  payment  of  which  was  limited  to  a  certain  street 
grade  fund,  but  there  was  no  such  fund,  and  payment 
had  been  refused  by  the  treasurer  for  want  of  funds, 
and  the  court  very  properly  held  in  that  case  that  the 
plaintiff  should  have  demanded  a  general  fund  war- 
rant, and,  not  having  done  so,  could  not  recover  in 
the  action;  that  his  remedy  was  against  the  officer  to 
compel  him  to  issue  a  proper  warrant. 

In  Clovd  V.  Sumas,  supra,  it  appears  that  the  plain- 
tiff already  had  a  warrant  upon  the  general  fund  of 
the  town,  and  the  court  said: 

"All  he  could  obtain  upon  a  judgment  in  his  favor 
would  be  a  warrant  issued  by  the  town  authorities  for 
the  payment  of  his  claim  in  accordance  with  the  pro- 
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visions  of  §  674,  Code  Proc.,  and  he  already  has  a  war- 
rant therefor." 

But  here  the  plaintiff  has  no  warrant  upon  the 
general  fund  of  the  defendant,  and  in  fact  the  object 
of  the  action  is  to  obtain  such  warrant. 

It  is  argued  by  counsel  for  the  respondent  that,  if  this 
action  is  not  one  upon  a  warrant,  it  is  an  action  for 
damages,  and  if  it  be  considered  as  an  action  for  dam- 
ages the  complaint  fails  to  state  a  cause  of  action  for  the 
reason  that  no  damages  are  alleged  therein.  It  is  true 
that  the  plaintiff  does  not  state,  in  express  words,  that 
he  has  been  damaged  and  claims  a  recovery  therefor, 
but  it  is  equally  true  that  such  an  allegation,  while 
usual,  and  perhaps  in  some  cases  essential,  is  not  in 
all  cases  necessary.  We  think  this  is  essentially  an 
action  for  damages,  and  if  the  allegations  are  true,  and 
they  must  be  so  considered  in  the  present  posture  of 
the  case,  the  plaintiff  has  been  damaged  in  the  amount 
due  upon  the  warrants,  and  is  entitled  to  recover  un- 
der the  decision  of  this  court  in  Stephens  v.  Spokane, 
11  Wash.  41  ( 39  Pac.  266),  and  Stephens  v.  Spokane, 
14  Wash.  298  (44  Pac.  541). 

It  is  said  by  Sutherland,  in  his  work  on  Damages, 
§  415,  that: 

"  The  controlling  part  of  the  complaint,  as  to  the 
amount  of  damages,  is  the  prayer  for  judgment.'' 

And  in  Sedgwick  on  Damages  (8th  ed.),  §  1260,  it 
is  said: 

**.  .  .  except  as  fixing  a  limit  beyond  which  re- 
covery cannot  be  had,  the  averment  of  the  amount  of 
damages  is  not  a  material  one." 

This  question  was  before  the  supreme  court  of  Cali- 
fornia in  the  case  of  Riser  v.  Walton,  78  Cal.  490  (21 
Pac.  362),  and  the  court  there  held  that  a  complaint 
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for  recovery  of  damages  which  omits  to  formally  aver 
the  amount  of  damages  is  not  demurrable  on  that  ac- 
count if  it  contains  a  prayer  for  judgment  in  a  speci- 
fied amount;  and  to  the  same  effect  is  Bartlett  v.  Odd 
Fellows  Savings  Bank,  79  Cal.  218  ( 21  Pac.  743,  12 
Am.  Rep.  139).  See,  also,  Weav&r  v.  Mississippi,  etc., 
Boom  Co.,  28  Minn.  542  (11  N.  W.  113),  a  case  directly 
in  point.  The  complaint  in  this  case,  as  we  have 
seen,  prays  for  judgment  in  a  specified  amount,  and  is 
therefore,  under  the  authorities  above  cited,  sufficient, 
although  it  fails  to  allege  that  the  plaintiff  was  dam- 
aged. 

From  what  we  have  already  said,  it  will  appear  that, 
in  our  opinion,  the  complaint  states  a  cause  of  action, 
and  the  judgment  will  therefore  be  reversed  and  the 
cause  remanded  with  directions  to  overrule  the  de- 
murrer to  the  complaint. 

Scott,  C.  J.,  and  Gordon,  J.,  concur. 
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PAROL    BYIDENCB  —  ADMISSIBLE    TO    PROVE    CONSIDERATION  —  STATUTE  Jg    *JJ 

OF  FRAUDS  —  PROMISE   TO  PAY  DEBT  OF   ANOTHER.  ' 

Parol  evidence  is  admissible  for  the  purpose  of  showing  that  the 
actual  consideration  for  a  sale  of  logs  is  different  from  that  expressed 
in  a  bill  of  sale. 

A  promise  by  the  purchaser  of  certain  logs,  as  part  consideration 
therefor,  to  assume  and  pay  the  indebtedness  of  the  seller  to  a  third 
party,  is  an  original  promise,  and  not  within  the  statute  of  frauds. 

Appeal  from  Superior  Court,  JeflTerson  County 

Hon.  B.  A.  Ballinger,  Judge.    Affirmed. 


I 

J 
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E,  N.  Livermore,  and  George  H,  Jones,  for  appellant. 

White,  Munday  &  Fulton,  for  respondent: 

Ballentine  &  Kelly  contracted  to  have  a  part  of  the 
purchase  money  paid  to  certain  of  their  creditors. 
The  contract  was  one  founded  upon  a  consideration 
moving  from  them.  No  hardship  is  imposed  upon 
their  vendee  by  exacting  from  it  the  promise  to  pay 
certain  of  their  creditors  a  part  of  the  purchase  money. 
The  promise  was  made  by  the  promisee  in  furtherance 
of  its  own  ends,  and  to  secure  to  itself  a  benefit  which 
it  expected  to  flow  from  the  sale.  It  is  therefore  orig- 
inal,  and  not  within  the  statute.  Wilson  v,  Bevans,  58 
111.  235;  Nelson  v.  Boynton,  3  Mete.  396  (37  Am.  Dec. 
148);  Barker  v.  Bucklin,  2  Denio,  45  (43  Am.  Dec.  726); 
Leonard  v.  Vredenburgh,  8  Johns.  29  (5  Am.  Dec.  317); 
Chapline  v.  Atkinson,  45  Ark.  67  (55  Am.  Rep.  531). 
While  there  was  no  privity  between  appellant  and  re- 
spondent, the  promise  of  appellant  was  made  for  re- 
spondent's benefit  and  can  be  taken  advantage  of  by 
him,  as  it  is  now  a  universally  settled  principle  of  law 
in  this  country  that  a  person  can  maintain  a  suit  on 
a  promise  made  to  another  for  his  benefit.  Hendriek 
V.  Lindsay,  93  U.  S.  143;  Wilson  v.  Bevans,  58  111.  232; 
2  Parsons,  Contracts,  p.  302,  note  m.;  p.  307,  note  w. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — In  the  month  of  December,  1893,  the 
logging  company  of  Ballentine  &  Kelly  was  indebted 
to  the  respondent  for  board  and  supplies  in  the  sum 
of  $325.  The  firm  was  also  owing  appellant.  At  or 
about  that  time  the  firm  of  Ballentine  &  Kelly  sold 
and  delivered  to  the  appellant  a  certain  boom  of  piles, 
the  nominal  consideration  expressed  in  the  bill  of  sale 
being  $300.     Respondent  claims  that  as  a  part  of  the 
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consideration  for  the  logs,  the  appellant  agreed  with 
the  firm  of  Ballentine  &  Kelly  to  assume  and  pay  the 
indebtedness  of  said  firm  to  the  respondent.  The  jury 
returned  a  verdict  for  respondent,  and  from  the  judg- 
ment entered  thereon  defendant  appealed. 

Appellant  complains  of  the  ruling  of  the  court  which 
permitted  the  respondent,  over  appellant's  objection, 
to  show  the  actual  consideration  for  the  logs,  contend- 
ing that  in  the  absence  of  any  allegation  in  the  com- 
plaint of  fraud  or  mistake  in  the  execution  of  the  bill 
of  sale,  the  consideration  expressed  therein  could  not 
be  questioned.  The  point  was  decided  adversely  to 
appellant's  contention  in  the  case  of  Van  Lehn  v,  Morse, 
aniCf  p.  219. 

It  is  next  urged  that  the  court  erred  in  denying  a 
motion  for  non-suit,  because  of  the  alleged  insuffi- 
ciency of  plaintiff's  evidence.  An  examination  of 
the  evidence  satisfies  us  that  the  non-suit  was  prop- 
erly denied. 

We  do  not  think  that  the  case  falls  within  the  stat- 
ute of  frauds.  The  promise  of  appellant  to  pay  the 
debt  due  from  Ballentine  &  Kelly  to  respondent  was 
founded  upon  a  consideration  moving  from  Ballentine 
&  Kelly.  It  was  therefore  an  original  promise,  and 
not  within  the  statute. 

It  is  also  contended  that  the  verdict  was  contrary  to 
the  evidence.  Appellant  denies  that  it  promised  to 
pay  the  respondent's  claim.  The  witness  Ballentine 
testified  that  at  the  time  of  the  execution  of  the  bill  of 
sale  and  as  a  part  of  the  consideration  therefor,  Mr. 
Blake — appellant's  manager,  with  whom  all  the  deal- 
ings were  had — said  he  would  ''pay  the  Chinaman's 
bill,  take  their  own  bill  out  and  turn  the  balance  over 
to  us."  This  was  corroborated  by  the  witness  Howard 
and  further  by  the  respondent  himself,  who  testified 
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that  Mr.  Blake  promised  to  pay  his  bill  in  Seabeck. 
"  He  said  he  would  pay  me  in  ninety  days."  There 
were  other  circumstances  developed  upon  the  trial 
which,  we  think,  tend  strongly  to  support  the  case  of 
the  respondent,  and  the  verdict  had  substantial  ^evi* 
dence  in  its  support. 

The  conclusion  at  which  we  have  arrived  makes  it 
unnecessary  to  consider  the  action  of  the  court  in 
striking  appellant's  motion  for  a  new  trial  from  the 
files. 

The  judgment  appealed  from  will  be  affirmed. 

Scott,  C.  J.,  and  Dunbar,  Anders  and  Bsavis,  JJ., 
concur. 
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Isaac  Cooper  et  aL,  RespondentSf  v.  City  of  Seattle, 
Appellant. 

BTBBBT  IMPBOVBMBKT8  —  LIABILITY  OF  CITT  FOB  NBGLIOBNCB  —  INDK- 
PBNDBNT  CONTBACTOB. 

Where  under  its  charter  a  city  is  given  the  management,  control 
and  superintendence  of  public  streets  and  of  the  making  of  im- 
provements therein,  and  the  management,  building  and  repairing 
of  all  sewers,  whether  such  improvements  are  made  by  contractors 
or  by  the  city  directly ;  and,  under  a  contract  for  the  improvement  of 
a  street,  the  city  retains  the  right  to  direct  or  control  the  work 
and  to  discharge  all  persons  employed  thereon  who  should  neglect 
or  refuse  to  obey  the  city  engineer,  the  contractor  is  not  an  inde- 
pendent one,  within  the  meaning  of  the  rule  which  exempts  a  city 
from  liability  for  an  injury  caused  by  negligence  in  theproeecutionof 
the  work,  but  the  city  stands  in  the  position  of  retpondecU  iupericr. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Richard  Osborn,  Judge,     Affirmed. 
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John  K.  Brown,  and  F.  B.  Tipton,  for  appellant. 
Blaine  &  DeVries,  for  respondents. 

The  opinion  of  the  conrt  was  delivered  by 

Gordon,  J. — ^The  appellant  entered  into  a  contract 
with  Spurr  &  Wilmot  to  improve  and  pave  a  certain 
street  in  the  city  of  Seattle.  While  engaged  in  that 
work  the  contractors  excavated  under  a  certain  water 
main,  removed  the  earth  from  around  it,  and  thereafter 
filled  up  the  excavation.  As  a  result  of  such  excava- 
tion and  removal  of  the  earth  which  supported  it,  the 
main  burst,  causing  water  therefrom  to  flow  into  the 
cellar  of  respondents,  damaging  their  goods.  This 
action  was  brought  to  recover  from  the  city  the  dam- 
ages so  sustained.  There  was  a  verdict  and  judgment 
for  the  respondents,  from  which  the  city  has  appealed. 
The  only  question  which  we  need  to  consider  is 
whether  Spurr  &  Wilmot  were  independent  contrac- 
tors for  whose  negligence  the  appellant  is  responsible. 
The  charter  of  the  city  of  Seattle,  amended  March  8, 
1892,  and  in  force  at  the  time  when  the  contract  in 
question  was  entered  into,  conferred  upon  the  board 
of  public  works  the  management  and  control  of  public 
streets  and  alleys  of  the  city;  also  the  superintendence 
of  streets,  making  the  improvements  therein,  and  the 
management,  building  and  repairing  of  all  sewers  and 
connections  therewith.  It  further  provides  that  such 
improvements  as  are  made  by  contractors  shall  be 
made  under  the  management  of  the  board  of  public 
^orks.  The  contract  and  specifications  in  the  case 
under  consideration  contained  numerous  provisions 
requiring  the  material  used  for  the  work  to  be  of  the 
kind  and  dimensions  designated  by  the  city  engineer; 
also  that  the  general  plan  should  be  subject  to  "  such 
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changes  or  additional  plans  or  instructions  as  the  city 
engineer  might  require,  .  .  .  before  the  begin- 
ning or  during  the  progress  of  the  work."  The  con- 
tract also  contained  the  following  stipulations  : 

''Plans  and  superintendence.  This  improvement 
shall  be  under  the  superintendence  of  the  city  engi- 
neer and  any  orders  or  directions  given  by  him  or  his 
duly  appointed  representative  shall  be  respected  and 
immediately  and  strictly  obeyed  by  the  contractor  or 
any  overseer  in  charge  of  the  work.  It  is  hereby 
understood  that  wherever  the  term  *  engineer '  or  city 
engineer  are  mentioned  in  these  specifications,  it  shall 
mean  himself  or  any  representative  duly  appointed  by 
him." 

"General  stipulations.  Whenever  the  contractor 
is  not  present  on  the  work,  orders  will  be  given  to  the 
superintendent  or  overseer  who  may  have  immediate 
charge  thereof,  and  shall  by  them  be  received  and 
strictly  obeyed.  And  if  any  person  employed  on  the 
work  shall  refuse  or  neglect  to  obey  the  directions  of 
the  city  engineer  or  board  of  public  works  in  any- 
thing relating  to  the  work,  or  shall  appear  to  be  in- 
competent, disorderly  or  unfaithful,  he  shall  upon  the 
requisition  of  the  engineer,  be  at  once  discharged,  and 
not  again  employed  upon  any  part  of  the  work." 

There  was  also  a  provision  requiring  the  contrac- 
tors to  save  the  city  harmless  from  suits  brought 
against  it  by  reason  of  the  negligent  performance  of 
the  work. 

We  think  that,  under  the  provisions  of  this  con- 
tract, which  practically  placed  the  work  under  the 
control,  direction  and  management  of  its  engineer, 
Spurr  &  Wilmot  did  not  become  independent  con- 
tractors within  the  meaning  of  the  rule  which  exempts 
a  city  or  other  employer  from  liability  for  an  injury 
caused  by  negligence  in  the  prosecution  of  the  work. 
Under  the  contract  the  city  retained  the  right  to  direct 
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and  control  the  work  and  to  discharge  all  persons  em- 
ployed thereon  who  should  neglect  or  refuse  to  obey 
its  engineer  in  charge. 

The  cases  of  Pack  v.  Mayor,  8  N.  Y.  222;  Blake  v. 
Ferris,  5  N.  Y.  48  (55  Am.  Dec.  304),  and  the  other 
cases  cited  by  counsel,  did  not  contain  provisions  of 
the  character  noticed  in  the  present  contract,  and  we 
think  those  cases  do  not  conflict  with  the  conclusion 
at  which  we  have  arrived  in  the  present  case.  See, 
also,  Seattle  v.  Buzby,  2  Wash.  T.  25  (3  Pac.  180);  Fink 
V.  City  of  St  Louis,  71  Mo.  52;  City  of  Cincinnati  v. 
Stone,  5  Ohio  St.  38. 

Affirmed. 

Scott,  C.  J.,  and  Dunbar,  Anders  and  Rbavis,  JJ., 
concur. 
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W.  p.  Brown  et  tu?.,  Respondents,  v.  Seattle  City  Bail-  |g  ^ 

WAY  Company  and  W.  A.  Underwood,  its  Receiver, 
Appellants, 

BTBSBT  BAELWATB  —  INJURY  TO  PA8BBNOBB  AUOHTINO  FROM  CAR  — 
DUTY  OF  CARRIER  —  CONTRIBUTORY  NBQUOBNCE— PLBADINO  —  IN- 
8TRUCTIONB. 

When  plaintiff,  in  an  action  for  damages  for  injuries  incurred 
through  the  negligence  of  defendant,  negatives  contributory  negli- 
gence in  his  complaint  and  in  his  reply  denies  the  affirmative  de- 
fense of  contributory  negligence  set  up  by  defendants,  instead  of 
demurring  thereto,  he  cannot  on  the  trial  object  to  the  introduction 
of  evidence  of  contributory  negligence  on  the  ground  that  the  an- 
swer does  not  state  facts  sufficient  to  constitute  such  defense. 

Whether  or  not  a  passenger  has  been  negligent  in  alighting  from 
a  street  car  is  a  question  of  fact  for  the  jury  to  determine,  and, 
where  there  is  a  substantial  conflict  in  the  testimony,  their  verdict 
should  not  be  disturbed. 

30—16  WASH. 
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A  railway  company  is  liable  for  any  damage  suffered  by  a  pas- 
senger in  alighting  from  its  cars,  which  is  proximately  caused  by 
the  failure  of  such  carrier  to  use  the  highest  degree  of  prudence. 
care  and  caution  to  avoid  injury  to  the  passengers,  if  negligence  on 
the  part  of  the  passenger  has  not  contributed  to  the  injury. 

Where  instructions,  when  construed  together,  fairly  state  the  law 
as  applied  to  the  facts  of  the  case,  a  misleading  statement  in  one 
instruction  cannot  be  regarded  as  prejudicial. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Andrew  F.  Burleigh,  and  Thomas  A.  Oamble,  for  ap- 
pellants. 

/.  T.  Ronald,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — The  appellant  company  is  the  owner  of 
a  cable  railway  in  Seattle.  The  eastern  terminus  of 
the  road  is  situated  on  the  shore  of  Lake  Washington 
at  the  foot  of  Yesler  way,  and  its  western  terminus  is 
also  on  Yesler  way  at  the  junction  of  that  street  with 
Occidental  avenue.  At  the  western  terminus  of  the 
road  is  a  turn-table  on  which  the  trains  of  the  railway 
are  run  and  turned  around  preparatory  to  starting  on 
their  trip  eastward  to  Lake  Washington.  On  the  22d 
of  September,  1893,  between  five  and  six  o'clock  in 
the  afternoon,  a  train  of  the  appellant  company,  consist- 
ing of  a  dummy  and  a  trailer  car,  arrived  at  the  turn- 
table at  the  western  terminus  of  the  road  and  was 
turned  around  and  coupled  together  in  the  usual  man- 
ner. The  train  had  not  yet  started  on  its  trip  to  the 
lake,  when  the  respondent,  Mrs.  Brown,  entered  the 
car,  where  there  were  three  or  four  passengers  already 
seated.  She  took  her  seat  on  the  south  side  of  the  car 
near  the  front  door.  Just  as  she  was  seated,  her  hus- 
band, one  of  the  respondents,  followed  her  and  called 
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out  to  her,  asking  if  she  had  "got  the  medicine  for 
the  old  lady."  Mrs.  Brown  replied  that'  she  had  for- 
gotten it,  and,  getting  up,  went  hastily  out  of  the  car 
to  the  front  platform  and  stepped  oflf  the  car,  and,  while 
stepping  off,  was  thrown  down  and  sustained  severe  in- 
juries. 

Before  proceeding  to  discuss  the  errors  assigned  by 
appellants,  we  desire  to  notice  the  objection  made  to 
the  answer  by  the  respondents.  The  complaint  of  re- 
spondents as  plaintiffs  in  the  superior  court,  after 
alleging  negligence  of  the  appellant  (defendant  below), 
continues  and  negatives  contributory  negligence  on 
the  part  of  respondents,  by  stating  in  the  fifth  para- 
graph of  the  complaint  as  follows: 

"Whereby  the  said  plaintiff,  Celestia  M.  Brown, 
without  negligence  or  fault  on  her  part,  but  wholly 
owing  to  said  reckless,  careless  and  sudden  jerking 
and  starting  of  said  car  by  defendant's  servants  and 
employees  as  aforesaid,  was  violently  and  with  great 
force  thrown  from  the  platform  step  of  said  car  to  the 
ground." 

The  defendant  company  in  its  answer,  after  deny- 
ing the  material  allegations  of  the  complaint,  endeav- 
ored to  set  up  contributory  negligence  on  the  part  of 
the  plaintiff  injured,  in  the  following  language: 

"For  a  further  separate,  affirmative  defense  to  the 
cause  of  action  in  the  complaint  set  out  defendants 
aver: 

"1.  That  whatever  injuries  were  received  by  plain- 
tiffs, Celestia  M.  Brown  or  by  her  husband,  W.  P. 
Brown,  or  either  or  both  of  them,  in  the  manner  and 
form  as  set  out  in  the  complaint,  or  otherwise  howso- 
ever, were  not  so  received  or  sustained  through  any 
fault  or  negligence  of  these  defendants,  or  either  of 
them,  their  officers,  agents  or  servants,  but  such  in- 
juries were  caused  by  the  carelessness,  fault  and  want 
of  care  on  the  part  of  said  plaintiffs  and  each  of  them, 
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and  particularly  on  the  part  of  said  plaintiff,  Celestia 
M.  Brown." 

Plaintiffs  did  not  move  against  the  answer  to  have 
it  made  more  specific,  nor  demur  thereto  because  it 
was  insufficient,  but  filed  a  reply  denying  all  the  alle- 
gations of  contributory  negligence  set  up  in  the 
answer,  but  on  trial  objected  to  any  evidence  of 
contributory  negligence  on  the  ground  that  the  affirm- 
ative defense  in  the  answer  did  not  state  facts  suffi- 
cient to  constitute  a  defense.  The  court  overruled 
the  objection  to  this  testimony  and  it  was  admitted. 
We  think  the  action  of  the  lower  court  was  correct  in 
its  ruling  on  this  objection.  However  imperfectly 
the  affirmative  defense  stated  the  plea  of  contributory 
negligence  against  plaintiffs,  there  was  a  sufficient 
statement,  when  denied  by  the  plaintifiTs  in  their  reply, 
to  make  the  plea  good,  especially  in  view  of  the  fact 
that  the  plaintifiB  had  chosen  in  their  complaint  to 
affirmatively  negative  contributory  negligence  on  the 
part  of  the  plaintiff  injured. 

The  errors  complained  of  by  appellants  here  may  be 
reduced  to  two:  first,  that  the  motion  of  appellant  for 
a  non-suit  upon  the  testimony  should  have  been 
granted  by  the  superior  court  on  the  ground  that  the 
evidence  did  not  sustain  the  verdict,  and  second  that 
the  superior  court  should  have  granted  a  new  trial  be- 
cause an  inspection  of  the  whole  evidence  will  con- 
clusively show  that  the  verdict  of  the  jury  was  against 
the  weight  of  evidence.  The  other  point  argued  by- 
appellants  is  that  errors  were  committed  in  the  in- 
structions given  to  the  jury.  The  appellants  maintain 
that  it  was  not  shown  satisfactorily  that  the  respon- 
dent notified  the  conductor  of  her  intention  to  alight 
from  the  car  before  attempting  to  do  so.  Upon  this 
point  the  testimony  of  Mrs.  Brown  is  as  follows  : 
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"  I  got  on  the  car  right  there  at  the  turntable  where 
they  stop,  and  I  went  in  and  just  got  seated,  and  Mr. 
Brown  came  to  me  and  he  says  :  *  Have  you  got  that 
medicine  for  the  old  lady?'  And  I  said,  'No;  I  will 
get  up — I  will  get  up  and  go  out  before  the  car  starts.' 
And  with  that  —  the  conductor  was  standing  at  the 
end  —  I  threw  my  hand  up  at  him  like  that  (illustrat- 
ing), and  I  raised  up  quickly  and  stepped  out  of  the 
door;  I  went  to  the  platform  and  stepped  to  the  last 
step,  and  was  about  to  step  off  when  the  car  started 
up  with  a  jerk,  and  I  was  holding  onto  the  rail  with 
this  hand  (illustrating);  when  the  car  started  up  that 
way  it  threw  me  clear  around  —  I  went  clear  around 
like  that  (illustrating),  and  my  dress  caught  on  some- 
thing. Anyhow  it  tore  my  hold  off  of  the  bar,  and  I 
don't  know  how  far  I  went  or  anything  like  that,  when 
the  wheel  went  over  my  left  foot,  just  above  the  ankle." 

And  again  Mrs.  Brown  said  on  cross-examination: 

**  Question  :  You  say  you  looked  towards  the  con- 
ductor ?     Answer :     I  did. 

"  Q.  Or  did  you  simply  throw  your  hand  up  ?  A.  I 
threw  my  hand  at  him  like  that  (showing). 

"  Q.  What  did  you  say  the  conductor  was  doing  ? 
A.  He  was  leaning  back  and  he  appeared  to  be  look- 
ing through  the  car. 

''Q.  He  was  looking  through  the  car  at  that  mo- 
ment?    A.  Yes,  sir. 

"  Q,  When  you  threw  your  hand  up  ?  A.  When  I 
threw  my  hand  at  him  he  first  looked  at  me  and  he 
took  his  hat  off,  and  then  he  reached  for  the  bell.  I 
didnH  notice  him  any  other  way,  but  I  just  threw  my 
hand  out  and  I  looked  at  him.     Then  J  started  off." 

And  again : 

"  Question :  Was  the  car  in  motion  when  you  got 
up ?     Answer:     No,  sir;  the  car  was  standing  still. 

'•  Q.  When  did  the  car  start  ?  A.  The  car  started 
just  as  I  was  about  to  step  off. 

*•  Q.  Step  off  where  —  from  the  platform  or  the 
step  ?    A.  Off  of  the  step. 
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''  Q.  How  did  the  car  start  ?  A.  It  started  sudden 
like  that.'' 

There  were  other  witnesses  who  corroborated  Mrs. 
Brown  in  her  statement  that  the  car  was  standing  still 
when  she  arose  to  go  out,  and  that  simultaneously 
with  her  act  of  stepping  on  the  ground  the  car  started, 
throwing  her  backwards  and  under  the  same.  Mrs. 
Brown's  statement  that  she  put  up  her  hand  to  the 
conductor  when  she  arose  in  the  car  before  starting  to 
get  off  is  contradicted  by  the  evidence  of  several  wit- 
nesses, who  state  that  they  did  not  see  her  make  the 
signal  to  the  conductor,  and  by  the  conductor  himself, 
but  we  cannot  determine  from  our  inspection  of  the 
whole  record  that  Mrs.  Brown  is  necessarily  a  dis- 
credited witness.  It  is  true,  her  interests  were  in- 
volved in  the  result  of  the  suit,  and  that  was  a  matter 
for  the  jury  to  take  into  consideration.  There  was 
evidence  to  support  the  verdict,  if  the  witness  was 
credited  by  the  jury.  We  do  not  think  it  is  the  func- 
tion of  the  court  to  weigh  the  credibility  of  the  wit- 
nesses, and,  where  there  is  substantial  conflict  in  the 
testimony,  the  case  is  for  the  determination  of  the  jury. 

The  second  point  made  by  appellants  upon  the  in- 
sufficiency of  the  evidence  to  support  the  verdict  is 
that  the  plaintiff  did  not  show  that  the  car  was  not  in 
motion  when  Mrs.  Brown  attempted  to  alight.  There 
is  certainly  substantial  conflict  in  the  evidence  that 
went  to  the  jury  on  this  point,  and  we  cannot  an- 
nounce  as  a  legal  proposition  that  a  passenger  upon  a 
street  railway  car  may  not  get  off  the  car  when  in  mo- 
tion. It  would  depend  entirely,  in  our  judgment, 
upon  the  circumstances,  that  is,  the  rate  of  speed, 
place  at  which  the  passenger  might  attempt  to  alight, 
and  other  things,  which  would  make  each  case  depend 
upon  the  particular  facts  and  necessarily,  ordinarily, 
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be  a  question  of  fact  for  the  jury  to  determine  whether 
the  act  of  the  passenger  was  negligent.  We  do  not 
think  the  views  here  expressed  necessarily  conflict 
with  the  decision  of  this  court  in  Gfuley  v.  North/western 
Coaly  etc.,  Co.y  7  Wash.  491  (35  Pac.  372),  as  the  court 
there  used  the  expression  that  the  clear  weight  of  all 
the  evidence  must  be  on  one  side  to  justify  the  court 
in  taking  the  decision  from  the  jury.  But  the  court 
does  not  favor  any  extension  of  the  rule  announced  in 
the  case  cited.  Some  of  the  cases  cited  by  appellants 
upon  the  duty  of  the  passenger  when  boarding  or 
alighting  from  a  street  car  may  be  here  noticed. 

In  Nichols  v.  Middlesex  R.  R.  Co.,  106  Mass.  463, 
the  defendants,  in  view  of  the  evidence,  requested  the 
court  to  instruct  the  jury  as  follows: 

"  That  if  the  plaintiff  took  upon  herself  the  charge 
of  the  car,  and,  without  notice  to  any  one,  the  con- 
ductor then  being  on  the  car,  she  rang  the  bell,  and, 
without  the  knowledge  of  driver  or  conductor,  pro- 
ceeded to  get  off,  she  could  not  recover." 

"  That  it  was  the  duty  of  the  plaintiflFto  have  notified 
some  one  in  charge  of  the  car,  if  she  desired  to  get 
ofT,  and  if  she  got  off  without  such  notice,  or  without 
the  knowledge  of  those  in  charge  of  the  car,  she  did 
so  at  her  peril,  and  cannot  recover," 

which  was  refused.     The  supreme  court  said: 

"  We  are  of  the  opinion  that  the  substance  of  these 
instructions  should  have  been  given.  If  the  plaintiff 
attempted  to  get  off  the  car  without  any  notice  to  the 
conductor  or  driver,  and  was  injured  by  the  sudden 
starting  of  the  car,  such  injury  cannot  be  attributed 
to  the  negligence  of  the  defendants.  The  alleged  neg- 
ligence consisted  in  improperly  starting  the  car  when 
a  passenger  was  getting  off;  but  if  the  conductor  and 
driver  neither  knew,  nor  were  notified,  nor  had  the 
means  of  knowing,  that  a  passenger  desired  to  get  off, 
or  was  in  the  act  of  getting  off,  there  was  no  negligence 
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in  starting  the  horaes  at  a  faster  gait  Upon  the  evi- 
dence reported  in  the  bill  of  exceptions,  it  would 
be  competent  for  the  jury  to  find  that  the  plaintiff 
undertook  to  get  off  without  any  notice  to  the  defend- 
ant's servants  in  charge  of  the  car,  and  without  their 
knowing,  or  having  the  means  of  knowing,  that  she 
was  getting  off;  and  we  think  the  defendants  had  the 
right  to  a  specific  instruction  that  if  they  so  found  the 
plaintiff  could  not  recover.  This  is  substantially  the 
instruction  requested  by  the  defendants,  and  we  think 
the  jury  may  have  been  misled  by  the  refusal  to  give 
this  instruction,  and  that  the  general  instructions 
would  not  correct  the  effect  of  this  refusal." 

In  another  case  cited  by  appellants,  Eppendorf  v. 
Brooklyn  City,  etc.,  R  R.  Co,,  69  N.  Y.  195  (26  Am. 
Rep.  171),  the  court  says: 

"  Ordinarily  it  is  perfectly  safe  to  get  upon  a  street 
car   moving   slowly,  and  thousands  of  people  do  it 
every  day  with  perfect  safety.     But  there  may  be  ex- 
ceptional cases,  when  the  car  is  moving  rapidly,  or 
when  the  person  is  infirm  or  clumsy,  or  is  incumbered 
with  children,  packages  or  .other  hindrances,  or  when 
there  are  other  unfavorable  conditions,  when  it  would 
be  reckless  to  do  so,  and  a  court  might,  upon  undis- 
puted evidence,  hold  as  matter  of  law  that  there  was 
negligence  in  doing  so.     But  in  most  cases  it  must 
be  a  question  for  a  jury.     Here  there  was  nothing 
exceptional,   and   no  reason  apparent  why   plaintiff 
might  not,  with  prudence,  have  expected  to  enter  the 
car  with  safety.     He  had  the  right  to  expect  that  the 
speed  of  the  car  would  continue  arrested  until  he  was 
safely  on  the  car.     It  was  the  act  of  the  driver  in 
letting  go  the  brake  without  notice,  and  thus  suddenly 
giving  the  car  a  jerk  while  plaintiff  was  getting  upon 
it,  that  caused  the  accident. 

^'  Upon  all  the  evidence  of  this  case  it  was  for  the 
jury  to  determine  whether  the  plaintiff  was  chargeable 
with  negligence,  and  whether  such  negligence  con- 
tributed to  the  injury." 


BROWN  V.  SEATTLE  OITY  BY.  CO.  473 

Feb.  1897.]  Opinion  of  the  Court — Rbayib.  J . 

The  case  of  PhiUidelphia,  etc.^  Ry.  Co.  v.  Hassard, 
75  Pa.  St  367,  was  where -a  boy  was  injured,  and 
the  principal  question  discussed  by  the  court  was, 
what  increased  degree  of  care  was  incumbent  on  the 
carrier  in  view  of  plaintiff's  experience  and  tender 
years,  and  is  not  in  point  here. 

The  exceptions  to  the  instructions  of  the  superior 
court  may  be  discussed  together.  An  instruction  was 
given  as  follows  at  the  request  of  respondents: 

"If  the  jury  believe,  from  a  fair  preponderance  of 
the  testimony  of  this  case,  that  on  or  about  the  22nd 
day  of  September,  1893,  the  plain tiflF  Celestia  M.  Brown 
was  a  passenger  upon  one  of  the  street  cars  of  the  de- 
fendant operating  on  Yesler  avenue,  in  the  city  of  Seat- 
tle, and  that  while  such  car  was  stopped,  the  plaintiff 
Celestia  M.  Brown,  in  the  exercise  of  due  care  and 
diligence  on  her  part,  was  in  the  act  of  alighting  from 
said  car,  and  that  the  defendant,  by  its  conductor, 
knowing  the  same,  or  by  the  exercise  of  extraordinary 
care  and  diligence  on  the  part  of  such  conductor  could 
have  known  it,  started  the  car  while  the  plaintiff  was 
so  getting  off  and  before  she  had  a  reasonable  time  to 
do  80,  and  thereby  threw  the  plaintiff  down  upon  the 
street,  and  by  reason  thereof  she  was  injured,  then 
the  defendant  would  be  liable,  etc." 

In  connection  with  this,  the  court  gave  the  follow- 
ing instruction  at  the  request  of  defendants,  with  the 
modification  italicized : 

"Gentlemen  of  the  jury,  the  court  instructs  you  that 
it  was  the  duty  of  the  plaintiff  Celestia  M.  Brown,  in 
this  case,  to  have  notified  some  one  in  charge  of  the 
car  if  she  desired  to  get  off,  and  if  she  got  off  with- 
out such  notice,  or  without  the  knowledge  of  those 
in  charge  of  the  car,  while  said  car  was  in  motion,  she 
did  so  at  her  peril,  provided  you  should  further  find, 
from  the  evidence  that  the  conductor  in  charge  of  said  car 
could  not  by  the  exercise  of  the  highest  degree  of  care  and 
caution  avoid  injury  to  plaintiff. ^^ 


474  BKOWN  V.  SEATTLE  CITY  RY.  CO. 

Opinion  of  the  Court —  Rbavib,  J.  [16  Wash. 

It  is  claimed  by  appellants  that  the  court  here  vir- 
tually charged  the  appellants  as  insurers  and  absolved 
the  respondent  Mrs.  Brown  from  all  responsibility, 
however  negligent  she  might  have  been,  but  the  court 
gave  also  the  following  instructions  in  the  course  of 
its  charge: 

"  Gentlemen  of  the  jury,  the  court  further  instructs 
you  that  the  law  imposes  no  duty  upon  a  railway 
company  to  anticipate  the  committing  of  acts  of  neg- 
ligence by  any  of  its  passengers,  nor  is  it  incumbent 
upon  a  railway  company,  its  agents,  servants,  or  em- 
ployees, to  be  on  the  lookout  for  the  commission  of  acts 
of  negligence  by  passengers  riding  upon  its  cars.  If, 
therefore,  you  find  from  the  evidence  in  this  case,  that 
plaintiflF  Celestia  M.  Brown  placed  herself  in  a  dan- 
gerous position,  by  rushing  out  on  the  front  platform 
of  the  car  of  the  defendant  company,  and  attempted 
to  alight  from  the  front  platform  of  the  car  while  the 
same  was  in  motion  (at  a  high  rate  of  speed),  the 
court  instructs  you  that  she  thereby  assumed  the  risk 
of  the  position  in  which  she  placed  herself  voluntarily, 
and  if  you  find  that  such  an  act  was  an  act  of  negli- 
gence on  her  part,  and  by  such  an  act  she  directly 
contributed  to  the  injuries  received  by  her,  then  she 
was  guilty  of  contributory  negligence  and  cannot  re- 
cover from  the  defendants  in  this  case." 

"The  court  further  instructs  you  that  it  was  not  in- 
cumbent upon  the  servants  of  the  defendants,  the 
conductor  in  charge  of  the  car,  to  be  on  the  look  out 
for  such  action  on  the  part  of  the  plaintiff,  if  you 
should  find  that  she  committed  such  acts,  nor  was  it 
negligence  on  the  part  of  the  conductor  to  ring  the 
bell  and  signal  the  gripman  to  start  the  car,  unless  he 
actually  saw  the  position  of  danger  in  which  the 
plaintiff  had  placed  herself,  and  not  otherwise." 

"If  the  jury  believe  from  the  evidence  that  the 
plaintiff  Celestia  M.  Brown  attempted  to  jump  off  the 
front  platform  of  the  car  while  the  same  was  run- 
ning at  its  ordinary  rate  of  speed,  then  the  plaintiff 
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was  guilty  of  contributory  negligence,  and  if  you  so 
find  your  verdict  will  be  for  the  defendants." 

We  think,  construing  the  instructions  altogether, 
they  fairly  stated  the  law  as  applied  to  the  facts  of  the 
case,  and  the  error  assigned  upon  the  instructions  is 
not  well  taken.  It  is  said  in  Shearman  &  Redfield  on 
Negligence,  §51: 

"It  is  the  settled  rule  of  common  law  throughout 
the  United  States,  and  probably  also  in  Great  Britain 
and  Ireland  that  common  carriers  of  persons,  and  es- 
pecially railway  companies,  are  liable  for  any  damage 
suffered  by  their  passengers,  which  is  proximately 
caused  by  the  failure  of  such  carriers  to  use  the  high- 
est degree  of  prudence,  and,  in  some  cases,  the  utmost 
human  skill  and  foresight.  This  precise  language  is 
constantly  used  in  charging  juries,  and  it  is  sustained 
by  such  controlling  authority  as  to  make  it  useless  to 
discuss  its  propriety  at  any  length." 

We  think  the  above  citation  is  a  fair  statement  of 
the  law  as  announced  by  the  best  authorities.  We  do 
not  doubt  that  the  utmost  care  is  required  and  this  is 
due  to  the  essentially  modern  regard  for  human  life 
in  the  development  of  applied  science. 

The  jury  having  found  a  verdict  for  the  plaintiffs 
below,  and  there  being  substantial  evidence  upon 
which  its  conclusion  is  based,  this  court  cannot  dis- 
turb the  judgment. 

Affirmed. 

Scott,  C.  J.,  and  Anders  and  Gordon,  JJ.,  concur. 

Dunbar,  J.  (concurring), — I  concur  in  the  result,  but 
I  do  not  wish  to  be  understood  as  indorsing  in  any 
decree  the  doctrine  announced  in  Ouley  v.  North- 
western  Coal,  etc..  Co.,  7  Wash.  491  (35  Pac.  372). 
That  opinion  is  in  conflict  with  the  rule  announced 
in  all  the  states  with  constitutions  like  ours  and  in 
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iudirect  conflict  with  all  the  other  decisions  of  this 
court  both  prior  and  subsequent  to  its  rendering. 


[No.  243a.    Decided  February  15,  1897.] 

26    341         0.  B.  LowRY,  Respondent,  v.  William  H.  Moorb,  Ap- 
pellant 

PLEADING — STATUTES  OF  ANOTHER  STATE  —  WRITTEN  INTBRROGATOBIES 
—  STRIKING   EVASIYE   ANSWERS. 

Where  a  party  relies  apon  the  statute  of  a  sister  state,  he  most, 
in  the  aheence  of  statutory  provisions  to  the  contrary,  plead  it  as  he 
would  any  other  fact,  not  by  stating  what  in  the  opinion  of  the 
pleader  is  its  effect,  but  the  statute  itself  should  be  set  forth. 

The  action  of  the  court  in  striking  answers  to  written  interroga- 
tories is  not  erroneous,  when  the  interrogatories  were  directed  to 
facts  within  the  knowledge  of  the  party  and  the  answers  returned 
by  him  are  plainly  eyasive  and  made  with  intent  to  conceal  instead 
of  disclosing  the  facts  within  his  knowledge. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Condon  &  Wright  (  William  H.  Moore,  of  counsel), 
for  appellant 

Isaac  D.  McCutcheon,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — Respondent  brought  this  action  to 
recover  upon  a  promissory  note.  The  complaint  con- 
tains the  usual  allegations.  The  answer  of  the  defend- 
ant contained  general  denials  of  the  allegations  of  the 
complaint,  and  as  an  affirmative  defense  set  forth 
that  the  note  in  suit  was  executed,  delivered  and 
made  payable  in  the  state  of  Kentucky,  that  at  the 
time  it  became  due,  the  defendant  and  the  payee  of 
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the  note  were  non-residents  of  the  state  of  Washing- 
ton, and  resided  in  the  state  of  Kentucky.  The  an- 
swer then  alleges  that  actions  upon  promissory  notes 
like  the  one  in  question  are  required  by  the  law  of  the 
state  of  Kentucky  to  be  brought  within  five  years, 
that  according  to  the  laws  of  Kentucky,  where  a  cause 
of  action  accrues  in  that  state  against  a  resident 
thereof,  and  after  such  cause  of  action  accrues,  the 
defendant  shall  depart  from  and  reside  out  of  the  state, 
the  time  of  his  absence  therefrom  shall  be  deemed 
and  taken  as  a  part  of  the  time  limited  for  the  com- 
mencement of  such  action.  It  is  also  alleged  in  said 
answer  that  the  cause  of  action  did  not  accrue  within 
five  years  before  the  commencement  of  such  action. 

The  respondent  demurred  to  the  affirmative  defense 
and  his  demurrer  was  sustained,  and  thereupon  the 
appellant  served  written  notice  of  his  election  to  stand 
upon  his  affirmative  defense  and  refused  to  amend. 
Thereafter  respondent  served  written  interrogatories 
upon  the  appellant  pursuant  to  statute,  which  interrog- 
atories and  the  answers  of  the  appellant  thereto  are 
as  follows : 

'*!.  Qaestion:  Were  you  ever  acquainted  with  Henry 
M.  Lowry,  the  payee  of  the  note  on  which  this  action 
is  based,  and  with  C.  B.  Lowry,  .the  assignee  of  said 
note,  or  either  of  them  ?  Answer:  I  do  not  know 
that  I  was  ever  acquainted  with  Henry  M.  Lowry,  the 
payee  of  the  note  on  which  this  action  is  based,  or 
with  C.  B.  Lowry,  said  to  be  the  assignee  of  said  note, 
or  with  either  of  them. 

'*  2.  Q.  If  so  state  where  you  knew  them,  and  how 
long  you  knew  them  or  either  of  them?  A.  I  once 
knew  an  Henry  M.  Lowry,  who  lived  in  the  State  of 
Kentucky,  and  a  C.  B.  Lowry  who  also  lived  in  the 
same  state;  I  knew  them  for  a  number  of  years. 

"3.  Q.  State  whether  you  ever  saw  the  note  on 
which  this  action  is  based,  and  at  what  times  and 
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places  and  under  what  circumstances  ?     A.  I  do  not 
know. 

"  4.  Q.  Did  you  execute  and  deliver  that  note  ?  A. 
I  do  not  know. 

**  5.  Q.  If  so,  what  was  the  consideration  therefor  ? 
A.  I  do  not  know. 

"6.  Q.  Do  you  know  the  signature  of  Henry  M. 
Lowry,  the  payee  of  said  note  ?     A.  I  do  not  know. 

"  7.  Q.  Have  you  not,  prior  to  the  commencement  of 
this  action  had  this  note  presented  to  you,  and  did 
you  not  examine  it  together  with  the  endorsement 
thereon  ?     A.  I  do  not  know. 

^'  8.  Q.  If  so,  state  whether  the  signature  subscribed 
to  the  assignment  thereon  is  the  signature  of  the  said 
H.  M.  Lowry,  the  payee  ?     A.  I  do  not  know. 

*'9.  Q.  Has  any  demand  been  made  upon  you  for 
the  payment  of  said  note,  prior  to  the  commencement 
of  this  action,  and  if  so,  by  whom,  and  in  what  capac- 
ity ?     A.  I  do  not  know. 

"  10.  Q.  Has  the  said  note  or  any  part  thereof  ever 
been  paid  by  you  to  any  one  ?     A.  I  do  not  know." 

Subsequently  the  respondent  moved  the  court  to 
strike  the  answers  to  said  interrogatories,  and  for 
judgment,  for  the  reason,  among  others,  that  the  an- 
swers to  all  of  them  are  "  evasive,  sham  and  imperti- 
nent, and  made  with  intent  to  conceal  instead  of 
disclosing  the  facts  within  his  own  knowledge,  sought 
to  be  elicited  by  the  several  interrogatories."  This  mo- 
tion was  sustained  and  judgment  entered.  The  appeal 
is  from  the  judgment  and  brings  with  it  for  review 
in  this  court  the  ruling  of  the  superior  court  sustain- 
ing the  demurrer  to  the  so-called  affirmative  defense. 
The  objection  urged  by  respondent  to  the  sufficiency 
of  the  pleading  is  that  the  statute  law  of  the  state  of 
Kentucky  is  not  set  forth  in  terms  in  the  answer,  and 
that  in  this  respect  the  pleader  has  merely  given  his 
own  conclusion  or  interpretation  of  the  statute,  and  of 
the  interpretation  which  the  courts  of  that  state  have 
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placed  upon  it.  We  think  the  demurrer  was  properly 
sustained.  We  think  that  in  the  absence  of  statutory 
provisions  to  the  contrary,  the  settled  rule  is  that 
where  a  party  relies  upon  the  statute  of  a  sister  state, 
he  must  plead  it  as  he  would  any  other  fact,  not  by 
stating  what  in  the  opinion  of  the  pleader  is  its  effect, 
but  the  statute  itself  should  be  set  forth.  Carey  v, 
Cincinnati,  etc.^  R,  R,  Co,,  5  Iowa,  357;  McLeod  v.  Con- 
necticut, etc.,  R.  R.  Co.,  58  Vt.  727  (6  Atl.  648);  Sells  v. 
Haggard,  21  Neb.  357  (32  N.  W.  66);  Bank  of  Com- 
merce  v.  Fuqua,  11  Mont.  285  (28  Pac.  291,  28  Am.  St. 
Rep.  461);  Swank  v.  Hufnagle,  111  Ind.  453  (12  N. 
E.  303. 

"  They,  or  such  parts  of  them  as  are  necessary  to  be 
understood,  must  be  set  out  in  the  pleadings,  and 
proved  like  other  facts."     Bliss,  Code  Pleading,  §  183. 

Nor  do  we  think  that  the  court  erred  in  striking  the 
answers  of  the  appellant  to  the  interrogatories  pro- 
pounded and  rendering  judgment.  The  interroga- 
tories were  directed  to  facts  which  were  within  the 
knowledge  of  the  appellant,  and  respondent  was  en- 
titled to  have  them  fairly  and  fully  answered.  Appel- 
lant cannot  sustain  these  answers  upon  the  theory 
that  he  did  not  know  what  note  respondent  was  suing 
upon.  A  full  description  of  it  is  set  forth  in  the  com- 
plaint and  it  was  the  note  so  described  to  which  the 
interrogatories  were  directed. 

Perceiving  no  error  in  the  record,  the  judgment  is 
affirmed. 

Dunbar  and  Rbavis,  JJ.,  concur. 
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Caroline  Tibbals,  Appellant^  v.  Mount  Olympus 
Water  Company,  Resp(mdent. 

APPBAL  —  BBBORB  NOT  RAIBBD  BELOW. 

An  objection  that  the  answer  in  an  action  sets  up  inconsistent 
defenses  comes  too  late,  when  nnred  for  the  first  time  on  appeal, 
after  the  cause  has  been  twice  tried  in  the  lower  coart  and  once  in 
the  appellate  court  upon  the  same  pleadings,  and  no  motion  has 
ever  been  directed  to  the  answer  in  this  particular. 

Appeal  from  Superior  Court,  JeflFerson  County.— 
Hon.  R.  A.  Ballinqer,  Judge.     Affirmed. 

Trumbull  &  Trumbull^  for  appellant. 

Morris  B:  Sachs,  and  Oeor'ge  H.  Jones,  for  respondent. 

Per  Curiam. — This  cause  was  before  the  court  on  a 
former  appeal,  and  is  reported  in  10  Wash.  329  (38 
Pac.  1120).  A  judgment  of  non-suit  having  been  re- 
versed, the  second  trial  resulted  in  a  verdict  and  judg- 
ment for  the  respondent,  defendant  below,  from  which 
judgment  the  plaintiff  has  appealed. 

The  case  is  fully  stated  in  the  former  opinion.  The 
errors  assigned  on  the  present  appeal  are :  (1)  The 
ruling  of  the  court  denying  appellant's  motion  to  di- 
rect a  verdict;  (2)  errors  growing  out  of  the  charge  to 
the  jury;  (3)  error  in  denying  appellant's  motion  for 
a  new  trial  upon  the  ground  that  the  evidence  was  in- 
sufficient to  justify  the  verdict. 

In  support  of  the  first  ground  of  alleged  error,  it  is 
urged  that  inconsistent  defenses  were  attempted  to  be 
set  up  in  the  answer  of  the  respondent,  the  effect  of 
which  was  to  admit  the  making  of  the  contract  upon 
which  plaintiff's  action  was  founded.     We  think  this 
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objection  comes  too  late,  even  if  we  were  prepared  to 
hold  as  a  matter  of  law  that  the  defenses  set  out  in  the 
answer  were  inconsistent.  Although  the  case  has 
been  twice  tried  in  the  lower  court,  and  is  here  for  the 
second  time,  the  plaintijff  has  never  at  any  stage  di- 
rected a  motion  to  the  answer  in  this  particular.  Ap- 
pellant insists,  however,  that  she  is  entitled  to  urge 
this  objection  upon  the  assumption  that  it  was  raised 
by  her  during  the  introduction  of  evidence  at  the 
trial.  An  examination  of  the  record  satisfies  us  that 
the  objection  to  the  evidence  was  not  sufficiently  defi- 
nite to  raise  the  question  which  is  here  urged.  We 
think  further  that  the  law  of  the  case,  so  far  as  this 
question  is  concerned,  was  settled  by  this  court  upon 
the  former  decision,  wherein  it  was  said  that  the  an- 
swer "  put  in  issue  the  fact  of  the  agreement  to  pay 
the  amount  of  money,''  etc.  Considering  the  objec- 
tion upon  its  merits,  we  think  that  the  answer  in 
question  is  not  open  to  the  objection  that  inconsistent 
defenses  are  set  up  therein. 

It  is  further  urged  that  there  was  no  legal  evidence 
tending  to  disprove  the  case  made  by  the  plaintiff, 
and  for  that  reason  plaintiff's  motion  for  a  verdict 
should  have  been  granted.  We  think  the  testimony 
of  Tibbals  and  Hill  was  sufficient,  if  accepted  by  the 
jury,  to  disprove  plaintiff's  case,  and  without  attempt- 
ing an  analysis  of  the  evidence,  it  is  sufficient  to  say 
that  in  our  opinion  the  motion  was  properly  denied. 

The  objections  to  the  court's  charge  present  sub- 
stantially the  same  question  which  we  have  consid- 
ered upon  the  subject  of  inconsistent  defenses,  and 
need  no  further  mention. 

The  motion  for  a  new  trial  upon  the  ground  of  the 
insufficiency   of   the  evidence  was,  for   the   reasons 
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already  noticed,  properly  overruled,  and  no  error  be- 
ing apparent  on  the  face  of  the  record,  the  judgment 
must  be  affirmed. 


(Na  2469.  Decided  February  15,  1807.] 

Olympia  Water  Works,  Respondent,  v.  George  Gel- 
bach,  Treasurer,  and  Thurston  County,  Appellants. 

V&    *g  TAXATION  —  FRAUDULENT    EQUALIZATION  —  INJUNCTION  —  PLBADINO  — 

-= DBMURBEB. 

The  action  of  a  board  of  equalization  in  raising  the  assessment  of 
personal  property  beyond  what  the  evidence  of  the  owner,  upon  a 
hearing  before  them,  showed  it  to  be  worth,  is  not  such  fraud  as 
will  warrant  injunctive  relief  through  the  courts,  when  it  appears 
there  was  no  intent  to  defraud  on  the  part  of  the  board,  and  that 
they  were  vested  with  the  x)ower  and  duty  of  placing  such  a  value 
upon  the  property  as  they  believed  to  be  its  just  and  true  value. 

A  general  allegation  of  fraud  in  a  complaint  is  not  admitted  by  a 
demurrer  thereto,  when  the  complaint  itself,  taken  as  a  whole,  neg- 
atives the  idea  of  fraud. 

Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  T.  M.  Reed,  Jr.,  Judge.     Reversed. 

Milo  A.  Root,  for  appellants. 
Haight  &  Chvings,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  plaintiff  was  the  owner  of  certain 
water  mains,  pipes,  engines,  boilers,  etc.,  as  a  part  of 
its  water  system  in  the  city  of  Olympia,  at  all  times 
during  1895,  and  since.  In  that  year  said  property 
was  assessed  as  personal  property  by  the  county  as- 
sessor at  $16,000.  The  county  board  of  equalization 
notified  the  plaintiff  to  appear  and  show  cause  why 
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such  assessment  should  not  be  increased  to  $60,000. 
Plaintiff  appeared  before  said  board,  submitted  evi- 
dence and  protested  against  any  raise.  Thereupon  the 
board  raised  the  assessment  to  $81,650,  upon  which 
amount  public  taxes  were  subsequently  levied  for  that 
year.  Plaintiff  has  paid  such  portion  of  said  taxes  as 
would  be  due  upon  an  assessment  of  $16,000,  but  has 
refused  to  pay  more,  and  brings  this  action  to  enjoin 
the  county  treasurer  from  distraining  and  selling  its 
property  to  make  the  balance  of  said  taxes,  claiming 
that  the  action  of  the  board  of  equalization  was  un- 
warranted and  the  tax  consequently  void.  The  de- 
fendants interposed  a  demurrer  upon  two  grounds: 
(1)  That  the  court  had  no  jurisdiction  of  the  subject 
matter;  (2)  that  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The  demurrer 
was  overruled,  and,  defendants  declining  to  plead  fur- 
ther, judgment  was  entered  for  plaintiff  as  prayed  for, 
and  the  defendants  have  appealed. 

In  a  case  heretofore  decided  by  this  court  between 
the  same  parties  (14  Wash.  268,  44  Pac.  267),  brought 
for  the  purpose  of  reducing  a  previous  assessment  of 
the  same  property,  it  was  held  by  a  majority  of  the 
court  that  the  action  of  the  board  of  equalization  was 
final  and  that  no  appeal  would  lie  therefrom.  The 
claim  in  the  present  case  is  based  upon  alleged  fraud- 
ulent proceedings  upon  the  part  of  the  board.  The 
complaint  contains  several  allegations  of  fraud  in  gen- 
eral terms,  but  they  are  all  based  upon  the  act  of  the 
board  in  raising  the  assessment.  It  appears  that  after 
the  notice  was  given,  the  board  heard  all  of  the  testi- 
mony offered  by  the  plaintiff,  and,  although  all  of  this 
testimony  showed  that  the  property  was  of  less  value 
than  that  placed  thereon  by  the  assessor,  and  there 
was  no  conflicting  evidence,  the  board  saw  fit  to  raise 


484  OLYMPIA  WATER  WORKS  v.  GELBACH. 

Opinion  of  the  €k>art  —  Scott,  C.  J.  [16  Wuh. 

it,  and  it  is  contended  that  the  board  had  no  author- 
ity to  do  this. 

But  it  seems  to  us  that  the  board  were  entitled  to 
rely,  in  a  measure,  upon  their  own  knowledge  and 
judgment  as  to  the  value  of  the  property,  and  were 
not  bound  by  the  testimony  olSered,  nor  to  keep  within 

I  the  values  placed  thereon  by  the  witnesses.     After 

hearing  all  of  the  testimony,  it  was  the  duty  of  the 

I  board  to  place  such  a  value  upon  the  property  as  they 

I  believed  to  be  its  just  and  true  value,  as  compared  with 

the  other  property  in  the  county.  While  the  complaint 
contains  the  general  allegation  that  the  assessed  value 

I  was  increased  with  the  intent  to  oppress  and  defraud 

the  plaintiff,  and  while  the  general  rule  is  that,  upon 
demurrer,  the  allegations  of  the  complaint  are  to  be 
taken  as  true,  yet  it  is  evident  that  they  must  be  rea- 
sonably interpreted,  and  the  special  allegations  are 
controlled  in  a  measure  by  the  whole  case  presented; 
and  it  appears  beyond  controversy  that,  if  there  was 
any  fraud  in  the  premises,  it  consisted  only  in  placing 
too  high  a  valuation  upon  the  property,  not  that  the 
plaintiff  was  deprived  of  a  hearing,  or  that  the  board 
refused  to  inform  itself:  and  the  complaint  also  con- 
tains the  allegation  that  the  members  of  the  board  at 
all  times  claimed  and  insisted  that  there  was  no  intent 
to  defraud,  but  that  plaintiff's  assessment  as  equalized 
was  equal  and  uniform  as  compared  with  all  other 
property  in  said  county. 

It  is  a  well  known  fact  that  there  is  often  a  wide 
difference  of  opinion  as  to  the  values  of  property  among 
persons  acting  honestly  and  endeavoring  to  get  at  the 
true  value,  and  as  this  question  must  be  settled  some- 
where, the  law  has  reposed  it  in  the  board  of  equaliz- 
ation, and  made  their  action  final.  The  holding  of 
the  court  in  the  former  case  that  no  appea  would  lie. 
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and  that  it  was  the  intention  of  the  law  that  the  action 
of  the  board  should  be  final,  practically  deprives  the 
plaintiff  of  any  remedy,  so  far  as  the  particular  act  of 
valuing  the  property  is  concerned.  It  would  be  a  use- 
less purpose  of  the  law  to  deprive  parties  of  the  right 
to  appeal,  to  the  end  that  the  action  of  the  board  in 
such  matters  should  be  final,  if  the  same  parties  have 
a  right  to  institute  an  independent  action  to  try  the 
very  matter  which  would  be  involved  in  the  appeal. 
The  allegation  that  the  board  acted  fraudulently  can 
give  the  case  no  better  standing,  when  the  only  fraud 
alleged  goes  to  the  valuation  placed  by  the  board  upon 
the  property.  It  may  be  that  there  can  be  such  action 
on  the  part  of  the  board,  fraudulent  or  otherwise,  such 
as  refusing  to  hear  testimony  or  depriving  plaintiff  of 
notice,  etc.,  as  would  warrant  the  interference  of  the 
courts  in  some  manner.  But  there  can  be  none  where 
the  sole  question  presented  is  whether  or  not  the  board 
acted  under  an  honest  belief  in  placing  a  value  upon 
the  property,  for  this  is  a  matter  that  would  not  be 
susceptible  of  proof.  The  fact  that  they  placed  a 
higher  valuation  upon  the  property  than  the  witnesses 
placed  upon  it  would  not  be  conclusive  evidence,  un- 
less perchance  such  an  excessive  value  is  fixed  that 
fraud  must  be  conclusively  presumed. 

A  number  of  cases  heretofore  decided  by  this  court 
have  been  called  to  our  attention,  but  aside  from 
Andrews  v.  King  County,  1  Wash.  46  ( 23  Pac.  409,  22 
Am.  St.  Rep.  136),  they  relate  to  real  estate,  where  a 
different  rule  obtains,  and  that  was  an  exceptional 
case.  There  a  mortgage  had  been  assessed  as  of  the 
value  of  $30,000,  which  was  secured  upon  real  estate 
of  the  value  of  $2,000  only.  The  mortgage  was  not 
accompanied  by  any  other  evidence  of  indebtedness, 
and  the  remedy  of  the  mortgagee  was  confined  to  the 
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security  only;  consequently,  the  proof  amounted  to  a 
demonstration  that  the  value  of  the  mortgage  could 
be  no  greater  than  the  conceded  value  of  the  lands 
upon  which  it  was  a  lien.  There  was  absolutely  no 
basis  for  placing  any  higher  value  thereon,  and  it  was 
as  strong  a  case  as  if  $100  in  legal  tender  money  had 
been  assessed  as  of  th^  value  of  $500  in  the  same  kind 
of  money.  In  such  a  case,  where  the  proof  amounts 
to  a  demonstration,  we  have  no  doubt  of  the  power  of 
the  courts  to  grant  relief. 

But  that  is  an  entirely  different  case  from  the  one 
presented  here.  There  was  room  in  this  case  for  the 
exercise  of  judgment,  and  it  cannot  be  said  that  the 
value  placed  upon  this  property  was  so  entirely  beyond 
its  actual  value  as  to  conclusively  show  fraud,  and 
that  the  board  did  not  exercise  its  honest  belief. 
There  is  no  way  of  showing  the  state  of  mind  of  each 
individual  member  of  the  board  when  putting  a  valu- 
ation  upon  the  plaintiff's  property.  But,  even  if  there 
were,  it  certainly  would  not  be  a  politic  law  that  would 
aflFord  a  remedy  in  the  courts  in  a  case  where  the 
board  was  influenced  by  undue  motives,  and  denying 
it  in  another  where  the  board  acting  honestly  should 
place  too  high  a  valuation  upon  property.  For  if  A's 
property  is  assessed  at  twice  its  actual  value  by  the 
board  acting  under  their  honest  judgment,  and  B's 
property  is  assessed  at  twice  its  value,  but  with  a  dis- 
honest intent,  the  result  to  the  parties  is  exactly  the 
same,  and,  if  B  is  to  have  a  remedy,  A  should  have 
one  also.  When  the  majority  of  the  court  held  that 
there  was  no  appeal  from  the  action  of  the  board,  the 
practical  effect  was  to  deny  the  remedy  in  both  cases, 
and  if  one  is  to  be  provided  it  must  be  by  legislation. 

Reversed. 

Anders,  Gordon  and  Reavis,  JJ.,  concur. 
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Dunbar,  J.  (dissenting). —  I  dissent.  I  think  the 
complaint  alleged  fraud,  and  the  parties  should  have 
had  an  opportunity  to  prove  their  allegations. 


[No.  2485.    Decided  February  15, 1897.J 

F.  L.  Jacobson,  Respondent^  v.  Andrew  Lunn  et  va.,     "g  J^l 
Appellants.  |J^| 

APPBAL  —  BBGOBD — AFFIDAVITS.  I  42    437| 

An  order  of  the  trial  court  based  upon  affidavits  filed  in  the  cause 
will  not  be  reviewed  on  appeal,  unless  the  affidavits  are  incorpo- 
rated in  a  statement  of  facts,  which  has  been  settled  by  the  judge  of 
the  trial  court. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

James  M.  Epler^  and  James  E.  Morrison^  for  appel- 
lants. 

Samuel  S.  Carlisle,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Gordon,  J. — On  the  17th  day  of  April,  1895,  a  de- 
cree of  foreclosure  of  a  real  estate  mortgage  was 
entered  in  this  action,  directing  the  sale  of  the  mort- 
gaged premises  to  satisfy  the  judgment  recovered 
therein  in  favor  of  the  respondent  and  against  the  ap- 
pellants. Pursuant  to  said  decree  the  mortgaged 
premises  were,  on  the  24th  of  May,  1895,  duly  sold  at 
public  sale  by  the  sheriff  of  the  county,  and  were  pur- 
chased by  the  respondent;  and  on  the  15th  day  of 
June,  1895,  after  due  notice,  said  sale  was  confirmed 
by  the  court.  No  appeal  was  taken  from  the  decree 
or  order  confirming  the  sale.     On  the  2d  day  of  June, 
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1896,  the  cause  came  on  for  hearing  upon  respon- 
dent's application  for  a  writ  of  assistance,  due  notice 
of  which  was  given  to  the  appellants,  and  upon  such 
hearing  the  following  order  was  made  and  entered  : 

"Now  comes  on  for  hearing  the  motion  of  F.  L. 
Jacobson,  the  plaintiff,  and  the  purchaser  of  the  mort- 
gaged premises  sold  in  this  action,  and  the  court, 
upon  said  motion  and  the  affidavits  annexed  thereto, 
on  file  and  upon  all  the  facts  and  records  of  this  cause, 
finds  that  said  F.  L.  Jacobson  has  duly  presented  to 
the  defendants  Andrew  Lunn  and  Alfrida  P.  Lunn,  the 
sherifiT's  certificate  of  purchase  of  said  property,  and 
of  them  demanded  possession  thereof,  and  that  said 
defendants  have  refused  to  deliver  to  him  possession 
of  said  premises  and  that  said  Andrew  Lunn  and  Al- 
frida P.  Lunn,  have  been  duly  served  with  said  mo- 
tion  and  affidavits,  and  due  and  timely  notice  of  the 
hearing  thereof; 

"  Now,  therefore,  on  motion  of  Saml.  S.  Carlisle,  at- 
torney for  said  plaintiff,  purchaser,  mover  herein,  it 
is  ordered  that  a  writ  of  assistance  issue  to  the  sheriff 
of  King  county  to  put  the  said  F.  L.  Jacobson  in  pos- 
session of  said  premises,  with  his  costs  incurred  in 
this  proceeding. 

"  Dated  this  2d  day  of  June,  1896. 

"  J.  W.  Langlky,  Judge." 

The  appeal  is  from  the  order  above  set  out.  The 
record  contains  no  statement  of  facts  or  bill  of  excep- 
tions. The  transcript,  which  is  certified  by  the  clerk 
of  the  court,  includes  various  affidavits  and  other  papers 
which,  under  an  unvarying  line  of  decisions  of  this 
court,  cannot  be  considered  a  part  of  the  record. 
Windt  V.  Banniza,  2  Wash.  147  (26  Pac.  189) ;  Whidby 
Land,  etc.,  Co.  v.  Nye,  5  Wash.  301  (31  Pac.  752);  Clay 
V.  Selah  Valley  Irrigation  Co.,  14  Wash.  543  (45  Pac. 
141);  State  v.  Hotvard,  15  Wash,  425  (46  Pac.  650). 

If  appellants  desired  to  have  this  court  review  the 
order  appealed  from,  which  upon  its  face  shows  that 
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it  was  made  upon  affidavits,  and  **  upon  all  the  facts 
and  records  of  this  cause,"  they  should  have  had  a 
statement  of  facts  settled  by  the  judge.  Aside  from 
this,  it  appears  from  the  record,  that  the  respondent 
was  entitled  to  be  let  into  possession  of  the  premises 
in  accordance  with  the  decree  —  the  validity  and 
regularity  of  which  is  unquestioned  —  and  the  order 
appealed  from  is  affirmed. 

Scott,  C.  J.,  and  Dunbar  and  Reavis,  JJ.,  concur. 


[  Na  2408.  Decided  February  16, 1897. 1 

Peter  Coooins,  Appellant,  v.  The  City  of  Seattle, 
Respondent 

MODIFICATION  OF  CONTRACT  —  BTIDBNCE. 

In  an  action  npon  a  contract  which  provided  that  plaintiff  was 
to  receive  forty  cents  per  ton  for  hauling  water  pipe  from  the  cars 
to  a  certain  storage  ground,  and  eighty-five  cents  per  ton  if  required 
to  distribute  the  pipe  from  the  cars  to  other  points  in  the  city,  as 
directed  by  the  superintendent  of  water  works,  in  which  an  issue 
has  been  raised  as  to  a  modification  of  the  contract,  in  regard  to 
hauling  to  new  storage  grounds,  evidence  tending  to  show  that 
plaintiflf  could  afford  to  make  the  modification  is  not  competent  to 
show  he  did  make  it,  nor  is  the  fact  of  his  hauling  to  said  storage 
points  under  the  direction  of  the  superintendent  competent  to  show 
acquiescence  in  the  modification  of  the  contract,  since  under  the 
contract  plaintiff  was  required  to  haul  where  directed. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Reversed. 

For  statement  of  facts  in  case,  see  13  Wash.  671. 

Allen  &  Powell,  for  plaintiff. 

John  K,  Brown,  and  F,  B.  Tipton,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  the  second  appeal  in  this  ac- 
tion. The  decision  upon  the  former  appeal  will  be 
found  in  13  Wash.  671  (43  Pac.  943),  where  a  judg- 
ment  in  favor  of  the  defendant  was  reversed,  and  the 
cause  was  remanded  for  trial  upon  the  issue  as  to 
whether  a  subsequent  contract  was  entered  into  to 
deliver  a  quantity  of  the  pipe  at  the  corner  of  Jackson 
and  South  Second  streets,  and  at  the  corner  of  Grant 
and  Dearborn  streets  in  said  city,  in  lieu  of  the  Spring 
street  wharf.  The  second  trial  resulted  in  a  verdict 
and  judgment  for  the  defendant  also,  and  the  plaintiff 
appeals.  On  this  trial  the  court  admitted  evidence  to 
show  that  the  distance  from  the  cars  to  the  places 
aforesaid  where  the  pipe  was  delivered  was  no  greater 
than  from  the  cars  to  the  Spring  street  wharf,  and 
evidence  showing  the  length  of  some  of  the  other 
hauls  made  under  the  contract,  the  condition  of  the 
streets  as  to  grades,  etc.,  and  also  instructed  the  jury 
in  substance  that  if  the  defendant  requested  the  plain- 
tiff to  haul  said  pipe  to  the  points  in  question  instead 
of  to  the  wharf,  and  the  plaintiff  did  so  without  ob- 
jection, he  thereby  became  bound  by  acquiescence  to 
make  the  haul  for  the  lesser  price.  These  matters  are 
all  alleged  as  error  by  the  plaintiff,  and  we  think  the 
points  are  well  taken,  for  the  evidence  as  to  whether 
the  plaintiff  could  afford  to  make  the  modification  in 
question  was  not  competent  to  show  that  he  did  make 
it,  nor  was  the  fact  of  his  hauling  to  said  points  un- 
der the  direction  of  defendant's  agents  relevant  or 
competent  to  show  the  modification  of  the  contract, 
for,  under  that  contract,  he  was  bound  to  haul  it  there 
if  directed  to  do  so. 

We  think  this  covers  substantially  all  the  questions 
raised  upon  this  appeal. 
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Reversed  and  remanded  for  a  new  trial. 
Rbavis,  Dunbar  and  Gordon,  J  J,,  concur. 


DBVISB   OF    LANDS  — WHBN    TITLB    VESTS  —  ACTION   TO   QOIBT   TITLB  — 
JUDGMENT  —  COLLATERAL  ATTACK  —  RECORD  ON   APPBAL. 

Title  to  lands  in  this  state  devised  by  will  vests  in  the  devisee 
fully,  after  probate  of  the  will,  the  title  relating  back  to  the  death 
of  the  testator. 

Where  the  interest  of  a  devisee  has  been  sold  under  execution 
against  him,  an  action  to  quiet  title  may  be  maintained  by  a  trustee 
charjEed  under  the  will  with  the  duty  of  administering  the  property 
as  an  entirety  until  the  majority  of  the  minor  heirs,  for  the  pur- 
pose of  attacking  the  validity  of  the  judgment  upon  which  the 
execution  sale  was  based. 

The  recital  in  a  judgment  of  due  service  by  publication  raises 
the  presumption,  prima  fade,  of  a  valid  service,  and,  on  collateral 
attack,  courts  are  bound  to  presume  in  support  of  the  judgment 
that  a  sufficient  showing  of  service  of  summons  had  been  made. 

A  supplemental  certificate  by  the  trial  judge  that  the  court  had 
no  other  affidavits  before  it  than  the  one  of  record  cannot  be  given 
the  force  of  a  finding  of  fact 

The  presumption  as  to  the  validity  of  a  judgment  cannot  be  over- 
thrown on  collateral  attack  on  the  ground  that  the  face  of  the 
record  shows  that  the  cause  of  action  might  have  been  barred  by 
the  statute  of  limitations. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.     Reversed. 

Sharpstein  &  Blattner,  for  appellant. 
Levders  &  Leo,  for  respondent. 


16    491 
19    131 


[No.  2473.    Decided  Feburary  23.  1897.] 

0.  H.  Christofperson,  Administrator  of  the  Estate  of  f»ewl 

Julia  Roholtf  Deceased,  Respondent,  v.  William  Pfen- 
nig et  al.,  Appellants. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  an  action  to  quiet  title,  the 
particular  matter  complained  of  being  a  sheriff's  deed 
held  by  the  appellants,  which  was  issued  to  the  pur- 
chaser under  an  execution  sale  of  the  lands  in  contro- 
versy, by  virtue  of  a  judgment  rendered  in  a  suit 
brought  by  the  William  Bergenthal  Company  against 
Hans  J.  Roholt.  Judgment  was  rendered  for  the 
plaintiff,  whereupon  this  appeal  was  taken.  Several 
technical  motions  were  made  by  the  respective  parties 
and  were  denied  at  the  hearing.  As  no  new  points 
were  presented  therein  for  our  consideration  they  are 
not  set  forth  specifically. 

In  November,  1894,  one  Julia  Roholt,  the  wife  of 
said  Hans  Roholt,  died  in  Minnesota  seized  of  the 
lands  in  question.  She  left  a  will,  which  was  duly 
admitted  to  probate  in  Minnesota  and  afterwards  in 
Pierce  county,  this  state.  The  provision  of  the  will 
material  to  this  controversy  is  as  follows: 

''Fourth. —  My  separate  property  in  the  State  of 
Washington,  consisting  of  the  following  described 
real  estate,  to  wit:  Lots  number  one  (1 )  and  two  (2) 
in  block  number  twenty-five  hundred  and  fifteen 
(2516)  in  Reed's  Addition  to  Tacoma,  late  New  Ta- 
coma,  according  to  the  recorded  plat  thereof,  on  file 
in  the  auditor's  office  in  the  county  of  Pierce,  in  said 
state,  I  give,  devise  and  bequeath  as  follows:  First,  I 
order  and  direct  that  my  executors,  hereinafter  named, 
shall,  as  far  as  the  means  left  for  that  purpose  at  their 
disposal  may  permit,  improve  the  same  by  causing 
suitable  building  and  other  structures  to  be  erected 
thereon,  so  as  to  make  the  same  tenan table  and  pro- 
ductive; and,  second,  that  they  shall  then  lease  or  let 
the  same  for  rent  until  such  a  period  shall  arrive  that 
the  youngest  of  my  children  herein  named,  or  the 
survivor  of  them,  shall  arrive  at  the  age  of  twenty-one 
years,  and  the  rents  and  income  from  said  property. 
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SO  far  as  in  the  judgment  of  my  said  executors  the 
same  may  not  be  needed  for  further  improvements  or 
taxes  or  expenses,  shall  belong  to  and  be  paid  over, 
one-half  to  my  husband  aforesaid  and  one-fourth  to 
each  of  my  two  children  herein  named;  but  when  the 
time  shall  arrive  when  the  younger  of  my  two  children 
arrives  at  the  age  of  twenty-one  years,  then  the  said 
property,  being  my  separate  property  in  the  State  of 
Washington,  shall  belong  one  undivided  one-half  to 
my  husband,  Hans  J.  Roholt,  one  undivided  one- 
fourth  to  my  son  Louis  Julius  Roholt,  and  one  undi- 
vided one-fourth  to  my  son  Clarence  Alvin  Roholt, 
their  and  each  of  their  heirs  and  assigns  forever  in 
fee  simple." 

One  of  the  questions  to  be  determined  is  whether 
or  not  the  title  to  one-half  of  the  lands  vested  in  the 
husband  under  this  provision  of  the  will.  The  lower 
court  refused  to  find  that  such  title  vested  in  said 
Hans  Roholt,  and  made  no  finding  on  that  subject, 
and  exception  was  duly  taken.  The  respondent  con- 
tends that  no  title  vested  in  Hans  Roholt  under  the 
decision  in  Batch  v.  Smith,  4  Wash.  497  (30  Pac.  648). 
While  this  case  has  never  been  formally  overruled,  and 
while  it  may  have  been  cited  in  opinions  subsequently 
rendered,  in  excepting  cases  therefrom,  no  case  has 
arisen  since  where  it  has  been  given  the  eflFect  contended 
for  by  the  respondent  here,  and  a  different  rule  has  since 
been  established  by  the  legislature  (  Laws  1895,  p.  197)^ 
but  that  act  does  not  afiect  this  case.  We  are  not 
disposed  to  follow  the  case  of  Balch  v.  Smith  to  the 
extent  of  giving  it  the  efi^ect  contended  for  by  the  re- 
spondent, for  we  are  of  the  opinion  that  the  title  to 
one-half  of  said  lands  vested  in  the  husband,  subject 
to  the  trust  imposed  by  the  will,  even  though  it  did 
not  take  effect  for  all  purposes  until  the  will  was  pro- 
bated. When  probated,  the  title  related  back  to  the 
death  of  the  testator. 
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It  is  contended  by  the  appellants  that,  if  the  title 
vested  in  Hans  Roholt,  it  was  immaterial  to  the  plain- 
tiff  what  became  of  it  and  consequently  he  could  not 
maintain  the  action.     The  cases  cited  by  the  appel- 
lants upon  this  point  are  Murphy  v.  Sears,  11  Ore.  127 
(4  Pac.  471),  and  AlUn  v,  Oilliland,  6  Lea,  521;  and 
none  have  been  cited  by  the  respondent.     We  do  not 
think  that  the  two  cases  referred  to,  if  followed,  would 
require  us  to  hold,  under  the  facts  of  this  case,  that 
the  plaintiff  could    not   maintain    an  action,  as  the 
execution  of  the  trust  imposed  by  the  will  might  be 
materially  affected  or  interfered  with  by  the  proceed- 
ings sought  to  be  set  aside.     For  instance,  the  will 
provided,  under  the  contingencies  there  mentioned, 
for  the  improvement  of  the  property,  and  it  might 
make  a  diflference  as  to  the  desirability  of  improving 
it  if  the  lands  in  question  belonged  to  a  stranger  and 
not  to  the  husband  of  the  deceased  and  the  father  of 
the  children,  who  took  the  other  half  of  the  lands 
under  the  will,  and  thus  the  estate  of  the  children 
therein    might  be  injuriously  aflfected.     Also,   there 
might  be  a  question  as  to  whether  the  husband  or  the 
execution  purchaser  would  be  entitled  to  one-half  of 
the  surplus  of  the  rents  and  income  from  such  prop- 
erty, which  would  depend  upon  the  validity  of  the 
proceedings  whereby  the  appellants  claimed  title.    It 
seems,  therefore,  that  the  plaintiff  was  a  party  in  in- 
terest, and  had  a  right  to  maintain  the  action,  at  least  to 
the  extent  of  attacking  such  proceedings  and  having 
them  declared  invalid,  if  the  judgment,  upon  which 
the  execution  was  issued  and  upon  which  the  appel- 
lants' title  is  based,  was  void  upon  its  face.     As  to 
whether  the  plaintiff  could  proceed  beyond  that  in 
this  action,  or  at  all,  is  not  now  decided. 

The  respondent  contends,  and  the  lower  court  found 
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by  its  tenth  finding  of  fact,  that  the  court  had  no 
jurisdiction  to  render  the  judgment  in  question,  and 
that  it  was  void.  This  finding  was  excepted  to  by  the 
appellants.  The  judgment  referred  to  was  rendered 
in  the  superior  court  of  said  Pierce  county  in  an 
action  brought  on  a  judgment  that  the  plaintiff  therein 
had  recovered  against  said  Hans  J.  Roholt  in  Da- 
kota, in  the  year  1883.  The  service  upon  Roholt 
in  the  action  last  brought  was  by  publication.  The 
judgment  contained  the  following  statement  respect- 
ing service,  viz  :  "And  it  appearing  to  the  court  by 
the  aflBdavit  of  F.  S.  Blattner,  on  file  herein,  that 
said  defendant  Hans  J.  Roholt  is  a  non-resident  of  the 
state  of  Washington;  that  he  has  been  duly  and  regu- 
larly served  with  process  herein  by  publication  in  the 
Tacoma  Weekly  Herald,  a  newspaper  of  general  cir- 
culation in  Pierce  county,  state  of  Washington,  for 
more  than  nine  weeks,"  etc.  The  Code,  vol.  2,  §  175, 
provides  that  immediately  after  the  first  publication 
of  the  summons  the  plaintiff  shall  cause  a  copy  of  the 
summons  and  complaint  to  be  deposited  in  the  post- 
office,  the  postage  thereon  being  prepaid,  directed  to 
the  defendant  at  his  place  of  residence,  unless  it  shall 
appear  that  such  place  of  residence  is  not  known  to 
the  plaintiff  and  cannot  by  reasonable  diligence  be 
ascertained  by  him  or  his  attorney.  The  only  affi- 
davit appearing  in  the  files  upon  this  subject  was  one 
made  by  said  F.  S.  Blattner,  some  months  before  the 
rendition  of  the  judgment,  to  the  effect  that  he  did  not 
know  where  the  defendant  resided,  and  the  respon- 
dent pontends  that,  as  the  plaintiff  in  said  action  had 
several  other  attorneys  of  record,  and  there  was 
nothing  to  show  that  they  did  not  know,  or  that  the 
plaintiff  did  not  know  where  the  defendant  resided, 
no  service  was  obtained.     We  are  of  the  opinion,  how- 
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ever,  that  the  recital  of  due  service  by  publication 
in  the  judgment  above  set  forth  raises  the  presumption 
prima  facie  of  a  valid  service,  and  we  would  be  bound 
to  presume  in  support  of  it  that  other  and  sufficient 
affidavits  were  filed.  A  large  number  of  cases  have 
been  cited  by  the  parties  upon  this  question,  which 
we  have  examined,  but  as  the  matter  falls  within  the 
case  of  Rogers  v.  Miller,  18  Wash.  82  (42  Pac.  625,  52 
Am.  St.  Rep.  20),  and  as  we  are  content  to  follow  the 
rule  there  adopted,  no  discussion  of  them  will  be  at- 
tempted and  the  finding  of  the  lower  court  above  re- 
ferred to,  which  was  based  solely  upon  the  records  and 
files  in  that  action,  was  consequently  unsupported  and 
must  be  set  aside. 

There  is  a  supplemental  certificate  to  the  statement 
of  facts  by  the  judge  in  the  present  action,  to  the 
effect  that  the  court  in  the  action  of  said  company 
against  said  Hans  Roholt  in  this  state  had  no  other 
affidavits  or  evidence  before  it  than  the  files  and  pro- 
ceedings introduced  in  evidence  in  this  action.  But 
the  certificate  in  that  particular  cannot  be  given  the 
force  of  a  finding  of  fact  and  must  be  disregarded. 

It  is  further  contended  by  the  respondent  that,  as 
the  complaint  in  said  action  brought  upon  the  judg- 
ment showed  that  the  judgment  was  obtained  in  Da- 
kota more  than  six  years  prior  to  bringing  the  action 
thereon  in  this  state,  the  judgment  rendered  in  the 
last  action  was  void  for  that  reason.  But  the  pre- 
sumption, prima  facie  at  least,  of  the  validity  of  the 
judgment  should  obtain,  and  it  should  not  be  held 
void  on  the  face  of  the  record. 

What  we  have  said  requires  a  reversal  of  the  judg- 
ment, but  there  is  another  point  which  may  arise 
upon  a  re-trial  of  the  cause,  and  that  is  as  to  whether 
the  present  action  is  a  direct  or  a  collateral  attack 
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upon  the  judgment  aforesaid.  If  it  is  a  collateral  at- 
tack, the  presumptions  in  favor  of  the  validity  of  that 
judgment  seem,  under  the  weight  of  the  authorities, 
to  be  conclusive.  If  it  is  a  direct  attack,  the  plaintiff 
would  have  the  right  to  introduce  evidence  showing  a 
want  of  jurisdiction  or  authority  of  the  lower  court  to 
render  the  judgment.  We  are  not  disposed  to  pass 
upon  that  question  at  this  time  for  two  reasons;  one 
is  that  we  are  not  aware  that  the  plaintiff  in  this  ac- 
tion has  such  evidence  to  offer,  and  the  second  is  that 
the  point  has  not  been  briefed  by  either  of  the  parties. 

In  Van  Fleet  on  Collateral  Attack,  §  3,  it  is  said 
that  the  cases  all  agree  that  a  suit  to  quiet  title  is  a 
collateral  attack,  and  for  that  reason  that  citations  are 
useless;  and  statements  to  the  same  effect  may  be 
found  elsewhere.  The  appellants  have  taken  it  for 
granted  that  this  is  a  collateral  attack  and  have  cited 
no  authorities  thereon.  The  respondent,  proceeding 
on  a  different  line  of  defense,  has  said  nothing  on  the 
subject.  We  have  given  the  question  something  of 
an  examination;  enough  to  indicate  that  it  may  be  a 
question  of  doubt  under  the  reformed  procedure,  at 
least,  whether  in  an  action  like  this,  where  practically 
the  only  matter  in  issue  is  the  validity  of  the  judg- 
ment attacked,  it  is  not  a  direct  attack  instead  of  a 
collateral  one.  If  a  bill  of  review  or  a  suit  in  equity 
could  be  maintained  by  this  plaintiff  to  set  aside  said 
judgment  on  the  ground  of  its  invalidity,  it  seems 
that  substantially  the  same  state  of  facts  would  be 
alleged  in  the  complaint  that  has  been  alleged  in  this 
action;  and,  if  so,  the  difference  would  be  one  of  form 
apparently  rather  than  of  substance. 

In  vol.  1  of  the  Ency.  of  Pleading  &  Practice,  at 
page  143,  it  is  said  that  questions  of  form  have  nothing 
whatever  to  do  with  the  construction  of  either  plead- 
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ing  or  practice  under  the  code,  and  that  the  courts 
must  give  relief  at  any  stage  of  the  action  on  the  facts 
presented,  no  matter  in  what  form  they  may  be  pre- 
sented; and  at  page  146  it  is  said  that,  at  common  law 
the  form  of  an  action  determines  its  character,  but 
that,  under  the  codes,  questions  of  diiBculty  present 
themselves  when  it  is  necessary  to  determine  the  char- 
acter of  the  action;  and  as  a  general  rule  that  the  alle- 
gations of  the  complaint,  without  reference  to  the 
prayer  for  relief,  determine  its  character. 

In  vol.  1,  Black  on  Judgments,  it  is  said  in  g  252, 
that  if  the  action  or  proceeding  has  an  independent 
purpose  and  contemplates  some  other  relief  or  result, 
although  the  overturning  of  the  judgment  may  be  im- 
portant or  even  necessary  to  its  success,  the  attack 
upon  the  judgment  is  collateral.  But  that  rule  would 
not  seem  to  include  this  action,  and  authorities  are 
cited  to  the  effect  that  an  action  to  quiet  title  is  a  di- 
rect attack  on  a  judgment,  viz  :  McCampbell  v.  Dunt, 
73  Tex.  410  (11  S,  W.  380),  and  Penrose  v.  McKimie, 
116  Ind.  35  (18  N.  E.  384);  and  in  vol.  3  of  Pomeroy's 
Equity  Jurisprudence,  page  2162,  in  the  note,  cases 
are  cited  where  judgments  have  been  opened  up  and 
inquired  into  in  actions  to  remove  a  cloud  on  title. 
A  few  of  them  are  :  Tucker  v.  C(mweU,  67  111.  552; 
Henderson  v.  Palmer,  71  111.  579  (22  Am.  R«p.  117); 
Merriman  v.  Polk^  5  Heisk.  717;  Fonda  v.  Sage,  48  N. 
Y.  173;  Brown  v.Goodwin,  75  N.  Y.  409. 

In  view  of  the  manner  in  which  the  case  has  been 
presented,  as  stated,  and  of  the  limited  examination 
which  we  have  been  able  to  give  the  matter,  we  will 
leave  the  questions  open  for  future  determination,  if 
they  should  arise,  as  to  whether  or  not  this  plaintiff 
can  maintain  an  action  directly  attacking  such  judg- 
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menty  and  whether  the  present  action  is  a  direct  at- 
tack thereon. 

Reversed  and  remanded  for  a  new  trial. 

Gordon,  Anders  and  Rbavis,  J  J.  y  concur. 

Dunbar,  J. — I  concur  in  the  result,  but  am  satisfied 
that  the  action  is  a  collateral  attack  on  the  judgment. 


[Na  2475.    Decided  February  23. 1897.] 

Manhattan  Trust  Company  of  New  York,  Respon- 
dent, V.  Seattle  Coal  and  Iron  Company,  Respoii- 
dent,  Murphy,  Grant  &  Co.  et  al,  Appellants. 

SBCBIVXBB  —  APPOINTMENT  FBAUDULBNT  AS  TO  CBEDITOB8 — ESTOP. 
PBL  —  BIOBT  OF  OBNBBAL  CBBD1T0B8  TO  PBBFBBENGB  OVBB  MOBT- 
OAOBB  —  CHATTEL  M0BTOAOE8  —  BBCOBD  —  SUBSCBIPTIONB  TO  COB- 
FOBATB  STOCK  —  OVEBVALUATION  OF  C0N8IDBBATI0N. 

Although  the  object  in  obtaining  a  receivership  for  a  corporation 
may  be  to  hinder  and  delay  its  creditors,  such  creditors  are  estopped 
irom  attacking  the  proceeding  as  fraudulent  when  they  have  acx^ui- 
esced  therein  for  months,  had  dealings  with  the  receiver  subsequent 
to  his  appointment,  and  have  filed  their  petitions  in  the  receivership 
proceeding  seeking  the  enforcement  of  their  claims  out  of  the  trust 
funds. 

Where  bondholders  have  obtained  the  appointment  of  a  receiver 
for  an  insolvent  corporation  upon  the  condition  that  the  receiver 
pay  all  amounts  due  for  supplies  and  materials  purchased  and  used 
in  operating  the  corporate  property,  and  the  receiver  so  appointed 
has  continued  to  operate  the  business  for  a  couple  of  years  the  same 
as  it  had  been  conducted  prior  to  his  appointment,  the  creditors 
who  have  furnished  supplies  and  materials  used  in  the  maintenance 
of  the  property  are  entitled  to  a  preference  over  the  bondholders, 
«ach  as  is  accorded  in  the  case  of  raUway  receiverships. 

The  inclusion  of  personal  property  in  a  real  estate  mortgage  and 
the  recording  of  the  instrument  in  the  records  devoted  to  that  class 
of  mortgages  does  not,  under  Gen.  Stat.,  §4  1648,  1649,  afford  con- 
etructive  notice  of  any  lien  upon  the  personal  property,  and  is  void 
AS  to  creditors. 
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The  transfer  of  about  $70,000  worth  of  coal  lands  in  payment  of 
$6,000,000  stock  subscription  in  a  corporation  is,  in  the  absence  of 
any  explanation,  such  an  apparent  overvaluation  of  the  property  as 
to  be  frandnlent. 

Where  the  bondholders  of  a  corporation  are  identical  with  its 
original  stockholders,  the  lien  of  the  mortgage  securing  the  bonds 
should  be  postponed  in  favor  of  the  general  creditors  of  the  corpo- 
ration. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langlby,  Judge.     Reversed. 

Bauaman,  Kelleher  &  Emory ^  Donworth  &  Howe^  and 
Strudwick  &  Peters^  for  appellants: 

The  court  had  made  it  a  condition,  which  the  trust 
company  had  accepted,  that  supply  and  material  claims 
should  be  given  a  preference  over  the  bonds  out  of 
any  moneys  of  the  receivership.  The  court  has  a 
right  to  impose  such  conditions,  and  at  all  events  the 
foreclosure  plaintiiBT,  if  he  accepts  it,  cannot  complain. 
Foadick  v.  Schall,  99  U.  S.  235;  Bumhamv.  Bowen,  111 
U.  S.  776;   Union  Trust  Co.  v.  Morrison,  125  U.  S.  591. 

The  foreclosure  of  the  trust  company  against  the 
coal  and  iron  company  was  a  collusive  one  to  hinder 
and  delay  the  unsecured  creditors,  and  fraudulent  and 
void  for  that  reason.  Scott  v.  Farmers'  Loan  &  Tnut 
Co,,  69  Fed.  17;  Alabama  National  Bank  v.  Coal  A  Ry. 
Co.,  19  South.  404. 

The  organization  and  attempted  capitalization  of 
the  corporation  known  as  the  Seattle  Coal  &  Iron 
Company  was,  in  law,  fraudulent  as  to  every  creditor 
of  the  Seattle  Coal  &  Iron  Company,  and  was  charac- 
terized by  bad  faith,  in  the  intentional  overvaluation 
of  property  exchanged  for  the  capital  stock  of  said 
corporation.  The  fraudulent  nature  of  the  scheme 
consisted  in  the  gross,  palpable  and  intentional  over- 
valuation of  the  property  given  by  Franklin  M.  Jones 
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and  others,  his  associates,  for  the  five  million  dollars 
of  capital  stock  of  the  Seattle  Coal  &  Iron  Company. 
To  exchange  property  costing  seventy  thousand  dol- 
lars for  stock  of  the  nominal  value  of  five  million 
dollars  fully  paid  up  is  a  transaction  going  much  fur- 
ther than  anything  of  the  same  nature  which  any 
court  of  justice  has  ever  sustained.  No  capital  stock 
watered  to  this  extent  has  ever  been  held  to  be  paid 
up,  when  the  rights  of  honest  creditors  of  the  corpo- 
ration were  involved.  Such  an  overvaluation  is  cogent 
evidence  of  fraud,  and,  if  unexplained,  is  conclusive 
evidence  thereof.  There  has  been  no  i^ttempt  on  the 
part  of  the  plaintiff,  or  of  any  bondholders  or  stock- 
holders, to  explain  this  transaction.  Lloyd  v.  Preston, 
146  U.  S.  642;  Hooper  v.  Central  Trust  Co.,  32  Atl.  505; 
and  cases  cited  by  the  court  in  its  opinion. 

Struve,  Allen,  Hughes  &  McMicken,  for  respondents: 

Where  creditors  of  a  corporation  for  several  months 
acquiesce  in  the  appointment  of  a  receiver  and  pursue 
their  remedies  thereunder,  they  cannot  afterwards 
question  the  appointment  of  the  receiver,  unless  it  is 
absolutely  void.  Dickerson  v.  Cass  County  Bank,  64 
N.  W.  395.  A  creditor,  having  received  dividends 
from  the  receiver,  is  estopped  from  denying  the  val- 
idity of  his  appointment.  Oreeley  v.  Provident  Savings 
Bank,  15  S.  W.  429;  Scott  v.  Buncombe,  49  Barb.  73; 
High,  Receivers  (  2d  ed.),  §  235. 

Where  stock  has  been  issued  for  property  taken  at 
an  overvaluation,  the  transaction  is  upheld  as  legal, 
valid  and  binding  on  all  parties  and  persons  unless 
that  overvaluation  is  shown  to  have  been  fraudulent. 
Cook,  Stock  and  Stockholders  ( 2d  ed.),  §47;  DuPont 
V.  Tilden,  42  Fed.  87;  Phelan  v.  Hazard,  5  Dill.  46; 
Coffin  v.  Ransdell,  110  Ind.  417;  Coit  v.  Oold  Amalgam- 
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ating  Co.,  119  U.  S.  343;  Turner  v.  Bailey,  12  Wash. 
634. 

Coansel  for  appellants  attempted  to  place  their 
claims  on  the  basis  of  supplies  furnished  to  keep  the 
coal  company  a  going  concern.  It  is  a  sufficient 
answer  to  say  this  is  not  a  railroad  company.  On 
account  of  the  public  nature  of  railroads  and  their 
relations  to  the  government  and  the  public,  they  are 
8ui  generis,  and  the  doctrine  of  preference,  for  this 
reason,  applies  to  them  alone.  Hooper  v.  Centrd 
Trust  Co,,  32  Atl.  513;  Wood  v.  Guarantee  Trust,  etc., 
Co.,  128  U.  S.  417;  Snively  v.  Loomis  Coal  Co.,  69 
Fed.  204. 

The  opinion  of  the  court  was  delivered  by 

Rbavib,  J. — In  1887  the  defendant,  the  Seattle  Coal 
&  Iron  Company,  was  organized  as  a  corporation, 
in  King  county,  with  its  principal  offices  at  Seattle, 
for  the  purpose  of  purchasing  and  leasing  lands  con- 
taining coal,  iron  ore  and  other  minerals;  and  also  of 
improving  and  developing  such  mineral  lands  as  it 
might  own  or  lease,  of  opening  mines  and  selling  the 
products  thereof,  and,  in  conducting  such  business,  of 
owning  houses,  machinery  and  other  personal  prop- 
erty, docks,  wharves,  vessels,  tugs  and  barges;  and 
generally  to  do  anything  in  connection  with  such 
business.  The  capital  stock  of  such  corporation  was 
made  $5,000,000.  On  the  30th  of  September,  1887, 
the  stock  was  fully  subscribed.  Four  shares  were 
subscribed  by  four  persons,  each  taking  one.  Four 
thousand  nine  hundred  and  ninety-one  shares  were 
subscribed  by  D.  H.  Oilman.  Four  other  shares  were 
subscribed  by  four  individuals,  by  Oilman  as  agent 
Before  the  organization  of  this  corporation  Mr.  Gil- 
man  negotiated  with,  and  purchased  of  L.  B.  Andrews, 
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certain  coal  lands  in  King  county  for  about  $70,000,  he, 
by  direction  of  Mr.  Gilmad,  making  a  conveyance  of 
the  property  to  Franklin  M.  Jones,  trustee.  On  Sep- 
tember 20,  1887,  Jones  addressed  a  communication  to 
the  board  of  trustees  of  the  Seattle  Coal  &  Iron  Com- 
pany, saying : 

"  As  common  trustee  for  myself  and  others,  I  hold 
the  legal  title  to  a  large  amount  of  land  in  King  county, 
Washington  territory,  containing  several  well  defined 
veins  of  coal  thereon,  and  I  am  also  the  owner  of  cer- 
tain valuable  interests  in  other  coal  and  mining  lands 
in  said  territory;  ...  I  hereby  oflTer  to  your 
company  to  convey  to  it  (with  covenants  of  further 
assurance)  all  my  present  right,  title  and  interest  to 
all  of  said  lands  described  as  follows : "  (here  is  in- 
serted a  description  of  the  lands  purchased  from  An- 
drews); and  continuing:  "for  the  sum  of  $5,000,000, 
for  which  the  company  is  to  make,  execute  and  de- 
liver  to  me  its  negotiable  promissory  note  for  said 
sum  payable  at  the  banking  house  of  Jameson,  Smith 
&  Cotting,  in  the  city  of  New  York,  on  demand,  with 
interest  at  six  per  cent,  per  annum,  and  in  addition 
thereto  $320,000  of  coupon  bonds  of  your  company  of 
an  issue  not  exceeding  $1,000,000,  bearing  five  per 
cent,  interest,  and  to  be  secured  by  a  mortgage  upon 
all  of  the  coal  lands,  mines,  plant,  and  property  of 
every  description  of  your  company,  now  owned  or  at 
any  time  hereafter  to  be  acquired." 

Upon  the  receipt  of  this  offer  the  following  resolu- 
tion was  adopted : 

"That  this  company  hereby  accepts  the  proposition 
this  day  submitted  to  it  by  Mr.  F.  M.  Jones  of  New 
York  city,  and  the  president  and  other  officers  of  this 
company  are  instructed  to  do  any  and  all  acts  and  exe- 
cute and  deliver  all  papers  necessary  and  proper  to 
carry  out  and  comply  with  the  terms  of  said  proposal, 
and  especially  to  prepare,  execute  and  deliver  all  such 
bonds  as  are  necessary  to  make  the  agreed  payment 
for  the  conveyance  of  such  properties.     Resolved  fur^ 
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thcTf  That  the  secretary  be  instructed  to  forthwith 
notify  the  said  Franklin  M.  Jones  that  his  proposition 
is  accepted  and  to  send  him  a  certified  copy  of  these 
resolves,  and  to  notify  him  that  this  company  is  ready 
to  receive  title  and  conveyance  of  properties  in  his 
proposal  specified,  and  to  execute  and  deliver  to  him 
the  note  and  agreed  amount  of  bonds  therefor." 

At  a  stockholders'  meeting,  May  17,  1888,  the  fol- 
lowing was  adopted  : 

'*  Resolved^  That  the  action  of  the  executive  commit- 
tee of  said  company,  taken  on  the  26th  day  of  November, 
1887,  accepting  the  conveyance  from  Mr.  Franklin  M. 
Jones  of  the  coal  lands  aforesaid,  approving  and  ac- 
cepting the  same  and  authorizing  the  proper  officers 
of  the  company  to  execute  and  deliver  to  the  said 
Franklin  M.  Jones,  trustee,  a  note  for  $5,000,000  and 
simultaneously  with  such  delivery,  to  have  endorsed 
upon  the  same,  as  part  payment  of  the  same  $4,999,- 
100.00,  which  amount  is  due  and  unpaid  upon  the 
subscription  of  $4,999,100.00  of  the  capital  stock  of  the 
company,  made  by  D.  H.  Oilman,  which  has  since 
been  transferred  and  assigned  to  Franklin  M.  Jones, 
trustee,  with  the  consent  of  the  company,  and  upon 
such  endorsement  of  credit  upon  the  $5,000,000  note, 
the  proper  officers  of  the  company  were  instructed  to 
deliver  to  the  said  Franklin  M.  Jones,  trustee,  certifi- 
cates of  the  paid-up  capital  stock  of  the  company  to 
the  amount  of  $4,999,100.00,  and  a  due  bill  for  $320,- 
000.00  of  the  first  mortgage  bonds  of  the  company,  de- 
liverable when  engraved  and  certified,  be,  and  the 
same  hereby  is,  in  all  respects,  ratified,  approved  and 
confirmed." 

At  the  September,  1887,  meeting  the  following  pre- 
amble and  resolutions  were  unanimously  adopted : 

**  Whereas,  This  company  intends  to  purchase  a 
large  amount  of  coal  and  other  mineral  lands  and  to 
open  mines  and  develop  the  same  and  secure  a  large  and 
profitable  output  of  such  mining  product,  which  pur- 
chases and  developments  will  make  it  necessary  for 
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this  company  to  borrow  a  large  sum  of  money,  which 
it  is  duly  authorized  to  do  by  law;  therefore  be  it 

"  Besolvedf  That  to  enable  this  company  to  borrow 
money  to  purchase  coal  and  other  mineral  lands  and 
to  open  mines  thereon  and  develop  and  operate  the 
same  and  to  purchase  cars,  tools,  machinery  and  ap- 
purtenances therefor,  and  to  provide  a  working  capi- 
tal, the  president  and  proper  officers  of  this  company 
shall  prepare,  seal  and  execute  an  issue  of  $1,000,000 
of  bonds,  being  one  thousand  bonds  of  $1,000  each, 
bearing  date  of  December  1,  1887  and  maturing  on 
December  1,  1917.  Such  bonds  shall  bear  interest  at 
the  rate  of  five  per  cent,  per  annum,  payable  in  New 
York  on  the  first  days  of  June  and  December  in  each 
year,  to  be  evidenced  by  coupons  attached  to  said 
bonds,  which  shall  bear  the  engraved  signature  of  the 
treasurer.  Such  bonds  shall  be  certified  by  the  Man- 
hattan Trust  Company  of  New  York,  trustee,  and  no 
bond  shall  be  valid  until  certified  by  such  trustee.  To 
secure  the  payment  of  the  principal  and  interest  of 
such  bonds,  the  president  and  secretary  of  this  com- 
pany shall  prepare,  sign,  seal,  execute,  acknowledge 
and  deliver  to  the  Manhattan  Trust  Company  of  New 
York  city  a  deed  of  trust  or  mortgage  on  all  the  prop- 
erty of  this  company,  whether  real,  personal  or  mixed, 
and  also  all  property  of  any  kind  which  it  may  here- 
after acquire  in  law  or  equity.  .  .  .  Resolved  fur- 
iher,  That  the  executive  committee  be  and  it  is  hereby 
authorized  to  call  in  the  capital  stock  of  this  company 
at  any  time  it  may  see  fit  to  enable  the  company  to 
meet  its  obligations." 

At  the  same  meeting  the  resignation  of  Thomas 
Burke  as  trustee  was  read  and  accepted,  and  T.  M. 
Logan,  of  Richmond,  Virginia,  was  appointed  to  fill 
the  vacancy,  and  the  following  trustees  were  appointed 
members  of  the  executive  committee:  D.  H.  Oilman, 
T.  M.  Logan  and  W.  R.  Thornell. 

On  August  27,  1889,  John  H.  Bryant,  the  present 
receiver  of  the  corporation,  was  elected  president.    At 
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this  meeting  and  all  others  the  stock  of  thA  corpora- 
tion was  all  voted  together  and  usually  by  one  of  the 
local  trustees  at  Seattle.  D.  H.  Gilroan  was  the  first 
president  of  the  company  and  continued  as  such  until 
the  election  of  John  H.  Bryant.  Bryant  continued  as 
president  and  trustee  of  the  company  until  the  26th 
of  February,  1894,  when  he  tendered  his  resignation 
as  president.  He  was  succeeded  by  Mr.  Maurice  Mc- 
Micken  as  trustee,  Mr.  McMicken  being  one  of  the 
firm  of  counsel  for  plaintiff,  the  Manhattan  Trust 
Company. 

The  articles  of  incorporation  of  the  Seattle  Coal  & 
Iron  Company  were  filed  February  1,  1887.  The  in- 
corporators  were  Henry  Crawford  of  Chicago,  D.  H. 
Oilman,  Thomas  Burke  and  Charles  M.  Sheafe  of 
Seattle,  and  Franklin  M.  Jones  of  New  York.  The 
incorporators  were  also  named  in  the  articles  as  the 
board  of  trustees  until  May,  1887,  and  qualified  as 
such.  The  capital  stock  in  these  articles  was  named 
at  $2,000,000,  but  on  September  7th  following,  by  sup- 
plemental articles  filed  by  the  same  incorporators,  in 
which  it  was  declared  that  none  of  the  capital  stock 
had  been  issued  or  subscribed  for,  the  amount  of  the 
capital  stock  was  increased  to  $5,000,000,  divided  into 
fifty  thousand  shares  of  $100  each;  and  the  trustees 
named  in  the  original  articles  of  incorporation  were 
continued  until  the  third  Thursday  in  February,  1888. 
On  January  4,  1888,  it  appears  from  the  records  that 
the  Manhattan  Trust  Company  was  appointed  registrar 
of  the  capital  stock  of  the  company.  On  the  1st  day 
of  December,  1887,  a  first  mortgage  or  trust  deed  for 
$1,000,000  was  executed  by  the  Seattle  Coal  &  Iron 
Company  to  the  Manhattan  Trust  Company  of  New 
York,  the  present  plaintilBF,  as  trustee,  as  security  for 
a  series  of  bonds  amounting  in  the  aggregate  to  the 


MANHATTAN  TRUST  CO.  y.  SEATTLE  GOAL  &  IRON  CO.  507 
Feb.  1897.]  Opinion  of  the  Court —  Rbavib,  J. 

sum  of  $1,000,000,  each  bond  for  the  sum  of  |l,000f 
principal  payable  on  the  Ist  day  of  December,  1917, 
and  bearing  interest  at  the  rate  of  five  per  cent,  per 
annum,  payable  semi-annually  on  the  first  days  of 
June  and  December  of  each  year,  in  accordance  with 
attached  coupons,  both  principal  and  interest  payable 
at  the  ofiQce  of  the  trust  company  in  New  York. 

It  was  provided  in  the  mortgage  that  each  bond 
should  pass  by  delivery  or  transfer  on  the  books  of 
the  trustee  company  kept  for  that  purpose  in  the  city 
of  New  York,  but  after  registration  of  ownership  no 
transfer  except  on  the  books  of  the  company  should 
be  valid  unless  the  last  transfer  be  to  bearer;  and  that 
each  bond  should  not  be  valid  or  obligatory  unless 
authenticated  by  the  execution  of  the  certificate  of 
the  trustee  endorsed  thereon.  The  mortgage  specified 
the  coal  lands  above  mentioned  as  security  therein 
conveyed,  and  also  all  other  lands  in  Washington 
Territory  which  the  coal  company  may  hereafter  at 
any  time  acquire  or  obtain  an  interest  in,  whether 
legal  or  equitable;  also  all  easements  or  mining  rights 
which  it  may  acquire  hereafter;  also,  all  and  singular, 
the  buildings,  tenements,  appurtenances,  shops,  ma- 
chinery, equipments,  fixtures,  chutes,  scales,  or  other 
mining  appurtenances,  and  also  all  personal  property 
of  whatsoever  description  belonging  to  or  in  any  wise 
appertaining  to  the  coal  company  then  or  at  any  time. 
The  tenth  article  of  the  mortgage  provides  that  the 
trustee  ''  shall  be  under  no  obligation  to  recognize  any 
person  or  persons,  firm  or  corporation,  as  holder  or 
holders,  owner  or  owners  of  one  or  more  of  the  bonds 
secured  hereby,  or  to  do  or  refrain  from  doing  any  act 
pursuant  to  the  request  or  demand  of  any  person  or 
persons,  firm  or  corporation,  professing  or  claiming 
to  be  such  holder  or  owner  until  such  supposed  holder 
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or  holders  shall  produce  the  said  bonds  and  deposit 
the  same  with  the  trustee."  The  mortgage  further 
provides  that  any  right  of  action  under  it  is  vested  ex- 
clusively  in  the  trustee,  and  under  no  circumstances 
shall  any  bondholder  or  any  number  of  bondholders, 
have  any  right  to  institute  an  action  for  the  purpose 
of  enforcing  any  remedy  thereunder  except  in  case  of 
refusal  on  the  part  of  the  trustee  to  perform  the  duty 
imposed  on  it;  and  that  all  actions  and  proceedings 
taken  under  the  mortgage  shall  be  instituted  and  con- 
ducted by  the  trustee  according  to  its  sound  discretion. 
It  was  also  provided  in  the  first  article  of  the  mortgage 
that  if  any  interest  on  any  of  the  bonds  shall  not  be 
paid  when  due  and  shall  remain  in  arrears  for  six 
months  after  demand,  or  if  the  principal  shall  not  be 
paid  at  maturity,  or  in  case  of  default  for  six  months 
in  the  payment  of  whatever  may  be  due  on  the  sink- 
ing fund  provided  for  in  the  mortgage,  then  it  shall 
be  the  duty  of  the  trustee,  upon  the  request  in  writing 
of  the  holders  of  not  less  than  one-half  of  the  out- 
standing bonds,  to  enter  forthwith  and  demand,  take 
and  maintain  possession  of  all  the  properties  secured 
by  the  mortgage  aa  the  attorney  in  fact  or  agent  of  the 
mortgagor,  and  to  have,  use,  manage,  operate  and  en- 
joy the  said  properties  and  every  part  thereof  to  as 
full  an  extent  as  the  mortgagor  might  lawfully  do,  and 
carry  on  the  business  of  mining  and  selling  coal  on 
the  premises,  making  from  time  to  time  all  needful 
repairs,  alterations  and  additions  to  the  machinery 
employed  in  the  business,  and  to  receive  all  the  incom- 
ing revenue  thereof,  and  after  deducting  the  expenses 
of  such  use,  operation,  reasonable  repairs,  alterations 
and  additions,  and  the  costs  and  charges  of  taking 
possession,  and  a  fair  compensation  for  the  services  of 
the  trustee  for  taking  possession  and  management, 


MANHATTAN  TRUST  00.  v.  SEATTLE  OOAL  &  IRON  CO.  509 
Feb.  1897.]  Opinion  of  the  Coart — Rbavis,  J. 

shall  apply  the  remaining  incoming  revenue  for  the 
use  of  the  mortgaged  property  to  the  payment  of  the 
interest  in  default  from  time  to  time  and  satisfy  the 
coupons  in  the  order  of  their  several  maturity.  And 
it  was  also  provided  that  if  six  months'  default  shall 
occur  in  the  payment  of  either  principal  or  interest  of 
any  of  the  bonds,  after  such  actual  demand,  it  shall 
be  lawful  for  the  trustee,  upon  the  written  request  of 
the  holders  of  a  majority  of  the  amount  of  the  out- 
standing bonds,  with  or  without  entry,  to  cause  all 
the  mortgaged  property  to  be  sold  as  an  entirety  at 
public  auction  in  the  city  of  Seattle,  after  sixty  days' 
notice,  and  on  such  sale  the  trustee  shall  execute  and 
deliver  to  the  purchaser  a  deed  conveying  the  property 
so  sold,  which  conveyance  will  be  a  perpetual  bar  in 
law  and  equity  against  the  mortgagor,  the  coal  com- 
pany, its  successors  and  assigns,  and  all  persons  claim- 
ing under  it. 

On  the  26th  day  of  February,  1894,  the  plaintiff, 
Manhattan  Trust  Company,  filed  a  bill  of  complaint 
against  the  defendant,  Seattle  Coal  &  Iron  Company, 
which,  after  stating  the  execution  of  the  million- 
dollar  mortgage  by  the  defendant,  and  the  issuance  of 
bonds  thereunder,  and  their  negotiation,  and  setting 
forth  the  mortgage  in  full  and  stating  that  the  plain- 
tiff had  duly  accepted  the  trust  and  joined  in  the 
execution  of  the  mortgage,  alleged  further  that  the  de- 
fendant company  had  made  default  by  failing  to  pay 
into  the  sinking  fund  and  by  failing  to  pay  the  inter- 
est upon  the  bonds  issued  and  outstanding,  due  on  the 
first  of  December,  1893,  and  that  the  coupons  to  the 
amount  of  $30,000  were  unpaid.  And  it  was  further 
alleged  that  the  defendant  company  had  failed  to  pay 
its  ordinary  obligations  incurred  in  the  carrying  on 
of  its  business  operations,  and  that  it  had  a  present 
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floating  indebtedness  of  about  $135,000,  which  was 
due,  and  that  the  defendant  company  was  totally  in- 
solvent, and  that  the  plaintifiF  had  been  requested  in 
writing,  by  the  holders  of  more  than  one-half  of  the 
outstanding  bonds  of  the  issue  secured  by  the  mort- 
gage, to  enter  upon,  demand,  take  and  maintain  pos- 
session of  the  mortgaged  estate  and  to  manage,  operate 
and  enjoy  the  same  in  accordance  with  the  provisions 
of  the  mortgage;  and  that  under  these  circumstances 
the  interference  of  a  court  of  equity,  for  the  protection 
of  the  rights  of  the  trustee  and  the  holders  of  the  bonds 
secured  by  the  mortgage,  was  important  and  essential, 
by  the  appointment  of  a  receiver  to  take  charge  of 
and  administer  the  affairs  of  the  corporation,  continae 
its  business  and  receive  and  appropriate  the  income 
thereof  according  to  the  terms  of  the  mortgage,  under 
the  instructions  of  the  court.  The  prayer  concludes 
in  substance  with  the  request  that  the  court  take  pos- 
session and  continue  the  operation  of  the  mine  in- 
definitely, and  no  application  is  made  for  foreclosure 
and  sale.  The  summons  issued  upon  this  complaint 
was  served  upon  the  defendant  on  the  same  day  it  was 
filed  and  late  in  the  afternoon,  and  an  affidavit  in  sup* 
port  of  the  prayer  for  the  appointment  of  a  receiver 
was  made  by  H.  D.  Williams,  the  treasurer  of  the  de- 
fendant company.  The  company  promptly  appeared, 
but  did  not  answer  or  controvert  the  allegations  of  the 
bill. 

On  the  27th  of  February,  1894,  the  court  granted 
the  prayer  of  the  plaintiff  and  appointed  the  receiver, 
John  H.  Bryant,  who  had  the  day  before  resigned  the 
position  of  president  of  the  defendant  company.  The 
order  appointing  the  receiver  recites  that  the  defend- 
ant company  made  no  objection,  but  assented  to  the 
appointment  of  the  receiver.     The  order  directs  the 
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receiver  to  immediately  take  possession  of  all  the 
property  of  the  defendant  company,  real,  personal 
and  mixed,  of  whatever  kind  and  description  and 
wherever  situated,  and  then  held  by  or  in  the  posses- 
sion of  the  company,  and  of  all  bills  receivable,  rents, 
profits  and  income  of  any  of  the  property  of  the  de- 
fendant company,  and  all  franchises,  rights  and  priv- 
ileges of  the  defendant,  and  to  exercise  the  authority 
and  corporate  franchises  of  the  defendant  company. 
And  the  receiver  is  further  ordered  to  continue  as 
heretofore  the  operation  of  the  mines  and  business  of 
the  defendant  company  in  the  same  manner  as  the 
same  was  heretofore  carried  on  and  operated  by  the 
defendant  company,  until  the  further  order  of  the 
court.  The  order  also  commands  the  defendant  com- 
pany and  all  other  persons  to  deliver  to  the  receiver 
all  property,  papers  and  bills,  notes  and  accounts  un- 
der their  control  and  in  their  possession;  and  all  per- 
sons are  enjoined  from  interfering  with  the  possession 
and  management  of  the  receiver,  and  the  company  is 
enjoined  from  further  prosecuting  its  business.  It  is 
further  ordered  that  out  of  the  moneys  that  come  into 
the  hands  of  the  receiver  from  the  operation  of  the 
properties  of  the  defendant  company,  he  shall  pay, 
first,  all  current  expenses  incident  to  the  creation  or 
administration  of  this  trust  and  the  operation  of  the 
properties;  second,  the  amount  due  all  operatives,  em- 
ployees, attorneys  and  agents  of  the  defendant  com- 
pany for  any  services  heretofore  rendered  to  the 
company;  third,  all  amounts  due  for  supplies  and 
materials  purchased  and  used  in  operating  the  prop- 
erties of  the  defendant  company,  or  due  to  laborers 
for  labor  performed  by  them  in  the  operation  of  said 
company.  And  further,  the  receiver  shall  retain  pos- 
session and  continue  to  discharge  the  duties  and  trusts 
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until  further  order  of  the  court  in  the  premises;  and 
he  shall  from  time  to  time,  not  less  than  once  every 
three  calendar  months,  and  at  such  other  times  as  the 
court  may  order,  make  a  report  of  his  doings  in  the 
premises,  and  he  shall  apply  to  the  court  for  such 
other  and  further  directions  as  he  may  deem  necessary 
to  the  due  administration  of  the  trust. 

The  petitioners  were  each  creditors  of  the  defend- 
ant  coal  company,  and  their  claims  had  each  been 
duly  proved  and  certified  as  correct  by  the  receiver, 
and  no  controversy  is  raised  here  as  to  the  amount 
due  each  petitioner  as  claimed  in  the  petition.  These 
demands  of  the  petitioners  were  due  prior  to  the  tak- 
ing possession  of  the  property  of  the  defendant  com- 
pany by  the  receiver.  Each  petitioner  applied  to  the 
receiver  to  have  his  claim  assigned  priority  over  the 
lien  of  the  mortgage  held  by  plaintiff,  and  upon  the 
refusal  of  the  receiver  to  allow  such  preference,  filed 
his  petition  in  court  and  prays  that  his  claim  may  be 
declared  prior  to  the  lien  of  the  mortgage,  and  that  it 
be  paid  out  of  the  current  revenue  of  the  properties  in 
the  possession  of  the  receiver,  if  such  revenues  are 
sufficient.  Otherwise,  that  finally  it  be  paid  out  of 
the  proceeds  of  the  sale  of  the  mortgaged  properties 
before  the  payment  of  any  sums  due  under  the  terms 
of  the  mortgage  to  the  bondholders.  The  various  pe- 
titions were  consolidated,  by  stipulation  of  the  parties 
and  order  of  court  entered  thereon,  into  one  cause. 
It  is  alleged  by  the  petitioners  that  on  January  8, 
1894,  the  bondholders,  who  are  controlling  the  pro- 
ceedings  on  the  part  of  the  plaintiff  were  also  stock- 
holders in  the  defendant  corporation  and  that  they 
organized  a  committee  known  as  a  '*  bondholders'  com- 
mittee," to  which  committee  was  entrusted  the  entire 
operation  and  direction  of  the  mines  and  mining  prop- 
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erty  of  the  defendant  company.  The  committee  con- 
sists of  Morton  S.  Peyton,  Thomas  Stokes  and  W.  R, 
T.  Jones;  that  the  committee  chose  as  its  representa- 
tive,  John  H.  Bryant,  the  president  of  the  defendant 
company  and  present  receiver;  that  Bryant  proceeded 
from  New  York  to  Seattle  to  assume  personal  super* 
vision  and  control  of  the  mining  property  on  behalf 
of  the  reorganization  committee;  that  Bryant  qualified 
as  such  receiver,  took  into  his  control  and  possession 
all  the  property,  real  and  personal,  including  about 
$26,000  of  solvent  accounts,  all  of  which  accounts  he 
has  collected;  that  he  has,  since  taking  possession  of 
the  said  property,  carried  on  and  conducted  the  busi- 
ness as  it  was  conducted  by  him  as  president  of  the 
defendant  company,  but  has  carried  it  on  as  the  agent 
and  representative  of  the  bondholders  and  stockhold- 
ers represented  by  the  bondholders'  committee;  that 
the  earnings  of  the  receivership,  including  permanent 
improvements  made  upon  the  property,  have  exceeded 
at  all  times  the  expenditures  and  improvements  by 
the  sum  of  at  least  $10,000;  that  the  plaintiff  trustee 
for  the  bondholders  has  never  moved  for  any  default 
in  the  foreclosure  suit  but  has  allowed  the  defendant 
company  to  remain  in  default  for  over  eighteen  months 
prior  to  the  filing  of  the  petitions. 

On  April  9, 1896,  the  receiver  presented  his  peti- 
tion to  the  court  and  prayed  for  authority  to  expend 
$1,000  per  month  in  improvements  upon  the  coal 
mines  he  was  operating,  for  the  period  of  two  years 
ensuing,  and  the  court  by  its  order  conferred  such  au- 
thority upon  him.  On  the  12th  of  October,  1895,  the 
court  made  an  order  directing  the  receiver  to  publish 
notice  to  creditors  of  the  defendant  corporation  notify- 
ing them  to  present  all  their  claims  against  the  com- 
pany, duly  verified  to  him  at  his  office  in  Seattle, 

33—16  WASH, 
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within  forty  days  from  the  date  of  the  first  publication^ 
and  such  publication  to  be  made  for  a  period  of  forty 
days.  All  the  personal  property  of  the  defendant 
corporation  was  included  in  the  mortgage  executed  in 
favor  of  the  defendant  trust  company,  which  mort- 
gage is  without  the  afiidavit  required  by  law  from  the 
mortgagor  that  the  instrument  is  executed  in  good 
faith  without  intent  to  delay  or  defraud  creditors,  and 
the  mortgage  was  recorded  only  as  a  real  estate  mort- 
gage. At  the  trial,  upon  the  issues  made  between  the 
petitioners  and  the  receiver  and  plaintiff,  considerable 
testimony  was  taken. 

1.  It  is  rarely,  perhaps,  that  the  purpose  and  effect 
of  the  commencement  of  a  suit  so  fully  and  frankly 
appear  as  in  this  case  and  in  the  subsequent  action  of 
the  receiver  and  the  orders  made  by  the  court  on  the 
various  requests  of   the  receiver.     Under  the  first 
article  of  the  mortgage  or  trust  deed  the  plaintiff, 
after  the  default  alleged  in  the  payment  of  interest 
due  and  failure  to  make  payments  into  the  sinking 
fund,  was  authorized  to  take  possession  of  all  the 
mortgaged  property  and  conduct  the  business  as  the 
defendant  corporation  had  done  and  apply  the  rev- 
enues to  the  payment  of  interest  and  making  good 
the  sinking  fund.     There  was  only  $30,000  default  in 
interest  at  that  time.    Certainly  there  was  no  objec- 
tion on  the  part  of  the  delinquent  company  to  such 
action  by  the  plaintiff,  for  it  clearly  appears  from  the 
whole  record  that  the  plaintiff  and  the  coal  company 
have  been  fully  in  accord  in  all  the  proceedings  taken. 
But  it  seems  from  the  bill  of  complaint  that  there  was 
something  like  $135,000  of  floating  indebtedness  due 
to  unsecured  creditors,  and  there  was  some  apprehen- 
sion on  the  part  of  the  plaintiff  and  the  defendant 
corporation  that  these  unsecured  creditors  might  press 
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for  the  payment  of  their  claims.  In  that  event  the 
personal  property,  at  any  rate,  which  was  open  to  the 
claims  of  the  unsecured  creditors,  might  be  seized 
when  found  either  in  the  possession  of  the  defendant 
corporation  or  the  plaintiff.  It  is,  therefore,  alleged 
in  the  bill  of  plaintiff  that  the  interference  of  a  court 
of  equity  was  required  in  order  to  protect  the  plaintiff's 
possession  of  all  the  property  of  the  defendant  corpo- 
ration under  the  stipulations  of  the  mortgage,  and 
the  prayer  is  for  such  protection  by  a  receiver.  l*he 
bill  does  not  contemplate  any  change  in  the  business 
theretofore  conducted  by  the  defendant  corporation, 
but  that  it  shall  run  on  in  the  same  manner  under 
the  order  of  the  court  and  through  the  receiver  ap« 
pointed  by  the  court.  The  order  appointing  the  re- 
oeiver  clearly  shows  that  this  was  the  intention  of  the 
proceeding.  Numerous  and  substantial  improvements 
of  the  property  were  directed  to  be  made  out  of  the 
revenues  coming  in  from  the  business,  and  in  April, 
1895,  the  court  directs  the  expenditure  of  $1,000  per 
month,  at  the  request  of  the  receiver,  for  two  years 
for  permanent  substantial  improvements.  No  intima- 
tion is  given  that  this  is  a  judicial  foreclosure  with  a 
receiver  to  conserve  the  property  and  operate  it  until 
a  decree  and  sale  thereunder  can  be  made,  until  more 
than  a  month  after  the  receiver  was  in  possession. 
Upon  this  record  there  can  be  no  question  but  this 
suit  and  the  receivership  thereunder  have  had  the 
effect  to  delay  and  hinder  creditors,  and  that  such 
delay  was  contemplated  by  the  plaintiff  and  the  de- 
fendant corporation  and  has  been  effectuated  in  this 
proceeding.  It  would  seem  that  the  function  of  the 
xeceiver  was  to  stand  watch  and  ward  for  the  plaintiff 
in  the  possession  of  these  properties  against  other 
<sreditor8.     But  here  there  is  much  force  in  the  con- 
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tention  of  the  plaintiff  and  the  receiver  that  the  peti- 
tioners are  estopped  at  this  time  from  questioning  the 
appointment  of  the  receiver,  and  we  think  the  au- 
thorities cited  by  counsel  for  plaintiff  are  in  point, 
and  this  case  must  be  tried  upon  the  issues  as  framed 
by  the  petitioners  and  the  plaintiff  and  receiver. 

2.  It  is  maintained  by  the  petitioners  that,  under 
the  circumstances  surrounding  this  receivership  and 
the  operation  and  permanent  improvement  of  the 
real  property  subject  to  the  mortgage  and  the  enhance- 
ment of  its  value  to  the  plaintiff,  and  the  use  of  cur- 
rent receipts  derived  from  the  business  by  the  receiver 
for  such  improvements,  petitioners  should  be  assigned 
a  preference  over  the  plaintiff  out  of  future  current 
receipts  or  the  proceeds  of  the  mortgaged  properties 
when  ultimately  sold.  The  plaintiff  contends  that  the 
payment  of  such  claims  as  the  petitioners'  out  of  cur- 
rent receipts  has  been  confined  by  the  courts  to  railway 
company  receiverships,  and  many  authorities  are  cited 
by  plaintiff  which  fully  sustain  this  contention.  We 
are  inclined,  however,  to  view  this  case,  when  the 
action  of  the  plaintiff  and  the  proceedings  in  the  court 
are  considered,  as  somewhat  analogous  to  the  ordi- 
nary railway  foreclosure  suit.  While  it  is  true  this  is 
a  private  corporation  and  owes  no  such  duty  to  the 
public  as  in  the  case  of  a  railway  company,  yet  the 
plaintiff  and  the  coal  company  have  chosen  to  pro- 
ceed in  the  same  manner,  and  the  court  has  admin- 
istered its  trust  after  taking  possession  of  the  property 
in  much  the  same  way,  as  in  the  case  of  railway  re- 
ceiverships. We  are  inclined  to  question  whether  the 
plaintiff  at  this  late  date  should  in  good  conscience  be 
allowed  to  raise  this  question. 

3.  There  was  a  large  quantity  of  personal  property 
taken  possession  of  by  the  receiver  and,  it  appears,  a 
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considerable  portion  thereof  realized  upon,  and  the 
funds  have  been  used  by  the  receiver  in  his  manage- 
ment and  control  of  the  properties.  There  was  no 
afifidavit  of  the  mortgagor  that  any  mortgage  of  per- 
sonal property  was  made  in  good  faith  and  without 
any  design  to  hinder,  delay  and  defraud  creditors,  and 
it  was  not  recorded  as  a  chattel  mortgage.  Section 
1648,  Oen.  Stat.  (1  Hill's  Code),  is  as  follows: 

"A  mortgage  of  personal  property  is  void  as  against 
creditors  of  the  mortgagor  or  subsequent  purchasers, 
and.  incumbrances  of  the  property  for  value  and  in 
good  faith,  unless  it  is  accompanied  by  the  affidavit  of 
the  mortgagor  that  it  is  made  in  good  faith,  and  with- 
out any  design  to  hinder,  delay  or  defraud  creditors, 
and  it  is  acknowledged  and  recorded  in  the  same  man- 
ner as  is  required  by  law  in  conveyance  of  real  prop- 
erty.'' 

Section  1649  provides: 

**A  mortgage  of  personal  property  must  be  recorded 
in  the  office  of  the  county  auditor  of  the  county  in 
which  the  mortgaged  property  is  situated,  in  a  book 
kept  exclusively  for  that  purpose." 

The  plain,  literal  meaning  of  these  sections  is  against 
the  contention  of  plaintiff  that  it  has  any  lien  what- 
ever upon  the  personal  property  in  the  possession  of 
the  receiver  as  against  these  petitioners.  There  is  no 
evidence  whatever  that  the  petitioners  had  any  notice 
of  the  existence  of  any  chattel  mortgage  in  favor  of 
the  plaintiff.  Counsel  for  plaintiff  and  receiver  argued 
that,  as  petitioners,  as  creditors,  have  not  negatived 
notice  or  knowledge  on  their  part,  it  should  be  inferred 
against  them;  but  this  would  be  a  novel  rule  and  one 
that  we  have  never  seen  applied.  Such  allegation  and 
proof  of  notice  should  come  from  the  one  claiming  the 
personal  property  under  the  alleged  mortgage.  But 
we  are  not  prepared  to  decide  that  in  any  view  there 
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could  be  here  a  chattel  mortgage  as  against  these  cred- 
itors. 

In  Willamette  Casket  Co.  v.  Cross  Undertaking  Co.,  12 
Wash.  190  (40  Pac.  729),  this  court  held  a  mortgage 
void  as  to  subsequent  creditors,  which  was  not  re* 
oorded  in  a  reasonable  time  after  its  execution.  The 
court  said: 

"  The  language  of  the  statute,  and  these  authorities, 
satisfy  us  that  it  was  the  intention  of  the  legislature 
to  ^ive  no  preference  to  a  chattel  mortgagee  over  the 
claims  of  creditors  who  should  become  such  after  its 
execution,  unless  it  was  recorded  within  a  reasonable 
time  after  its  execution/'  Baxter  v.  Smith,  2  Wash. 
T.  97  (4  Pac.  35);  Hinchman  v.  Point  Defiance  Ry.  Co., 
14  Wash.  349  (44  Pac.  867);  MendenhaU  v.  Kratz,  14 
Wash.  453  (44  Pac.  872);  Radebaugh  v.  Tacoma,  etc., 
R.  R.  Co.,  8  Wash.  570  (36  Pac.  460). 

4.  At  the  organization  of  the  Seattle  Coal  &  Iron 
Company  its  capital  stock  was  fixed  at  $5,000,000. 
The  law  of  this  state  requires  the  capital  stock  of  a 
corporation  to  be  subscribed  before  the  corporation 
can  do  business.  The  subscriptions  meant  are  bona 
fide  promises  on  the  part  of  each  stockholder  to  pay 
the  amount  which  he  has  subscribed,  and  the  law 
makes  him  liable  to  creditors  of  the  corporation  for 
his  whole  subscription.  The  unpaid  subscriptions 
are  a  trust  fund  for  the  benefit  of  the  creditors  of  the 
corporation.  The  presumption  is  that  the  subscribers 
to  the  capital  stock  of  a  corporation  are  solvent  and 
that  the  amount  of  the  capital  stock  can  be  realized. 
That  property  may  be  taken  by  agreement  between 
the  corporation  and  the  stockholder  in  payment  of  his 
subscription  is  the  settled  doctrine  of  this  court,  and 
does  not  require  any  further  discussion  here.  But 
such  a  contract  between  the  corporation  and  stock* 
holder  must  be  an  honest  one.    It  must  be  free  from 
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any  taint  or  suspicion  of  the  avoidance  on  the  part  of 
the  stockholder  of  a  just  payment  of  his  subscription. 
In  this  case  the  stock,  substantially,  was  taken  by  one 
subscriber.  By  agreement  between  the  corporation 
and  this  subscriber,  who  was  also  president  of  the  cor- 
poration  which  was  afterwards  formed,  and  confirmed 
later  in  a  stockholders'  meeting  in  which  all  stock  was 
represented  in  the  same  interest,  property  which  cost 
about  $70,000,  being  undeveloped  coal  land,  was  taken 
in  full  and  complete  payment  for  about  $5,000,000. 
No  perceptible  space  of  time  had  elapsed  between  the 
original  purchase  of  this  property  and  its  transfer  to 
the  corporation.  In  fact,  the  record  shows  that  these 
transactions  were  simultaneous.  It  is  true  that  the 
transfer  from  Andrews,  of  the  coal  land,  to  Franklin 
M.  Jones,  trustee,  was  negotiated  by  Mr.  Oilman,  the 
original  subscriber  for  the  capital  stock  of  the  corpo- 
ration, but  the  conveyance  was  immediately  made  to 
Jones,  and  Jones  then  made  a  proposition  to  the  coal 
company  of  which  Mr.  Oilman  was  president  and  a 
trustee,  and  practically  the  only  stockholder,  to  sell  to 
the  company  this  property,  which  had  just  been  pur- 
chased for  $70,000,  for  $5,000,000,  to  be  paid  by  an 
issuance  of  the  entire  capital  stock  paid  up  to  Jones. 
It  is  true  the  form  of  a  note  was  gone  through  first, 
but  simultaneously  with  the  execution  of  the  note  to 
Mr.  Jones  by  the  corporation  there  was  a  delivery  of 
the  whole  capital  stock  of  the  company,  except  a  few 
shares  left  out  to  qualify  trustees,  and  a  credit  imme- 
diately  indorsed  upon  the  note  substantially  paying  it. 
But  further,  at  the  same  time,  Mr.  Jones,  as  trustee, 
evidently  thought  that  some  money  would  be  re- 
quired to  develop  this  coal  land,  and  in  the  advance- 
n^ent  of  any  money  he  desired  to  have  it  well  secured. 
Evidently  here  there  was  no  intention  that  the  stock- 
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holders  should  pay  any  money,  and  Mr.  Jones,  as  the 
stockholder,  endeavored  to  protect  himself,  or  rather 
himself  and  associates  for  whom  he  was  trustee,  by  re- 
quiring an  additional  consideration  for  the  coal  land, 
which  had  cost  about  $70,000,  of  $320,000  in  first 
mortgage  bonds,  upon  which  he  doubtless  deemed 
that  he  and  his  associates  could  safely  advance  some 
money.  Thus  Mr.  Jones  took  all  the  stock  of  the 
company  and  then,  for  any  money  that  he  might  ad* 
vance  in  the  enterprise  and  to  avoid  any  danger  of 
loss  in  the  speculation  after  taking  the  coal  land,  pro- 
ceeded to  take  a  bond  to  make  "  assurance  doubly  sure.'' 
Cook  on  Stock  and  Stockholders  (vol.  1,  §47),  states 
the  following  rule  : 

"  The  questions  as  to  whether  there  was  an  over- 
valuation of  the  property,  and  whether  that  overvalu- 
ation was  intentional  and  fraudulent,  are  generally 
questions  of  fact  to  be  submitted  to  the  jury.  Where, 
however,  the  overvaluation  is  so  great  as  to  bear  evi- 
dence upon  its  face  that  it  was  intentional  and  fraudu- 
lent, the  court  will  hold  that,  unless  the  transaction  is 
reasonably  explained,  there  is  no  question  of  fact  for 
the  jury,  but  that,  as  a  matter  of  law,  the  overvalua- 
tion was  fraudulent.'' 

This  principle  has  been  frequently  applied.  Doug' 
lass  V.  Ireland^  73  N.  Y.  100;  BoynUm  v,  Andrews,  63  N. 
Y.  93;  Osgood  v.  King,  42  Iowa,  478;  Elyton  Land  Co, 
V.  Birmingham  Warehouse  Co.,  92  Ala.  407  (9  South. 
129,  25  Am.  St.  Rep.  66). 

In  the  trial  of  this  cause  the  plaintiff  trustee  has 
not  offered  any  explanation  of  the  very  apparent  over- 
valuation of  the  property  conveyed  by  the  subscriber 
to  the  capital  stock  in  payment  of  his  subscription. 
In  the  case  of  Turner  v.  Bailey,  12  Wash.  634  (42  Pac. 
115),  there  was  alleged  overvaluation  of  the  property 
conveyed  by  stockholders  in  payment  of  their  sub- 
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scriptioQS  to  the  capital  stock  of  a  corporation^  but  in 
that  case  evidence  was  offered  by  the  stockholders, 
which  was  satisfactory  to  the  court,  in  explanation  of 
the  good  faith  of  the  transaction.  We  do  not  think 
that  such  a  glaring  discrepancy  between  the  apparent 
value  of  the  property  conveyed  and  the  amount  re- 
ceived for  it  in  payment  for  the  capital  stock  as  ap- 
pears in  the  case  at  bar  can  be  sustained. 

5.  The  petitioners  offered  testimony  tending  to 
show  that  the  conditions  existing  at  the  time  of  the 
organization  of  the  defendant  corporation  had  con- 
tinued and  that  the  issue  of  at  any  rate  $320,000  in 
bonds  to  the  stockholders  at  the  organization  had  not 
passed  from  the  original  owners  of  such  bonds.  We 
think  the  testimony  fairly  sustained  the  contention  of 
the  petitioners.  It  was  easily  within  the  power  of  the 
plaintiff  trust  company  to  have  shown  the  real  facts  as 
to  the  present  ownership  of  these  bonds.  It  was  and 
is  the  registrar  of  both  the  stock  and  bonds.  By  a 
stipulation  in  the  mortgage  it  was  entitled  to  have 
placed  in  its  possession  all  the  bonds  which  it  repre- 
sented. At  the  trial  the  stock  book  was  called  for  by 
petitioners,  and  we  do  not  think  any  satisfactory  ex- 
planation was  offered  by  plaintiff  and  receiver  for  its 
absence.  The  responsibility  for  its  possession  seemed 
to  be  shufBed  about  among  the  various  o£Bcers  of  the 
defendant  corporation.  And  it  may  be  further  noted 
that  the  inventory  filed  by  the  receiver  on  the  27th  of 
March,  1894,  of  the  furniture  and  books  of  the  defend- 
ant corporation  in  his  possession,  shows  that  at  that 
time  the  stock  book  was  there. 

Under  the  circumstances  of  this  case  the  identity  of 
a  substantial  portion  of  the  bondholders  with  the 
original  stockholders  of  the  company  being  determined, 
the  conclusion  is  inevitable  that  in  equity  and  good 
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conscience  the  lien  of  the  mortgage  should  be  post- 
poned in  favor  of  the  petitioners  here. 

It  is  not  necessary  that  absolute  bad  faith  should 
appear  to  constitute  fraud  in  law. 

"  Where  a  fraud  has  been  proven  the  party  whose 
title  is  derived  through  such  a  transaction  must  prove 
his  own  good  faith  and  want  of  notice."  16  Am.  & 
Eng.  Enc.  Law,  842;  Stutz  v.  Handley,  41  Fed.  531; 
Richardson's  Executor  v.  Oreen,  133  U.  S.  30  (10  Sup. 
Ct.  280). 

In  this  case  no  question  has  been  raised  or  con- 
sidered as  to  the  whole  property  of  this  corporation 
being  a  trust  fund  now  in  the  possession  of  the  court 
for  the  benefit  of  the  creditors  of  the  corporation  alike, 
but  it  is  heard  and  determined  upon  the  issues  pre- 
sented in  the  pleadings. 

The  order  and  decree  of  the  superior  court  is  re- 
versed and  the  cause  remanded  with  instructions  to 
that  court  to  adjudge  the  claims  presented  by  the  re- 
spective petitioners  superior  to  the  lien  of  the  mort- 
gage of  the  plaintiff,  and  that  such  claims  be  paid  out 
of  any  surplus  arising  from  the  revenues  of  the  prop- 
erties of  the  defendant  corporation,  after  the  payment 
of  the  necessary  running  expenses  and  for  the  con- 
servation of  the  properties  now  in  the  possession  of  the 
receiver;  and  that  if  such  funds  be  not  sufficient  to 
pay  the  claims  of  the  petitioners,  such  claims  be  paid 
out  of  the  proceeds  of  the  sale  of  all  the  properties  now 
in  the  possession  of  the  receiver. 

Scott,  C.  J.,  and  Dunbar,  Anders  and  Gordon,  JJ., 
c  oncur. 

OPINION  ON   PETITION    FOR    RE-HEARINO. 

Rbavib,  J. — On  review  of  this  cause,  on  the  petition 
/or  re-hearing  of  plaintiff  and  receiver,  we  are  con- 
tent   with   the   decision  announced.    In  those  con- 
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elusions  the  iesues  as  presented  in  the  pleadings  filed 
in  the  superior  court  were  alone  considered.  The 
issues  of  fact  raised  there  were  joined  by  both  parties. 
A  trial  was  had  and  testimony  heard  by  the  court. 
Findings  of  fact  and  conclusions  of  law  were  made 
and  judgment  was  entered.  The  rights  of  the  respec- 
tive parties  were  finally  concluded  by  the  judgment. 
The  technical  accuracy  of  the  pleadings  was  not  ques- 
tioned in  the  court  below,  and  was  not  seriously  ques- 
tioned upon  argument  here,  though  much  attention  is 
given  to  them  in  the  able  argument  for  a  re-hearing 
filed  by  the  plaintiff  and  receiver. 

It  is  maintained  with  much  force  by  the  learned 
counsel  for  plaintiff  and  receiver,  in  the  petition,  that 
the  opinion  rendered  in  the  cause  places  the  mort- 
gage or  trust  deed  of  plaintiff  subordinate  and  inferior 
to  the  claim  of  any  general  creditor  against  the  de« 
fendant  corporation,  Seattle  Coal  and  Iron  Company. 
It  was  stated  before  that  the  cause  '^  is  heard  and  de* 
termined  upon  the  issues  presented  in  the  pleadings," 
which  apparently  ought  to  confine  the  decision  to  the 
parties  before  the  court  It  was  also  found  that,  as 
between  the  parties  at  trial,  the  testimony  adduced  by 
petitioners  raised  the  presumption  that  the  bondhold- 
ers represented  by  the  plaintiff  were  substantially 
identical  with  the  original  stockholders,  and,  argu- 
endOy  mention  was  made  that  the  plaintiff  was  regis- 
trar of  the  stock  and  bonds  and  that  the  receiver  had 
formerly  shown  to  the  court  where  the  stock  book  was 
and  that  it  was  in  his  possession;  that  the  plaintiff 
did  not  rebut,  although  within  its  power,  the  pre- 
sumption raised  by  the  testimony  of  the  petitioners  of 
the  substantial  identity  of  the  bondholders  and  stock- 
holders, and  that  the  receiver  did  not  satisfactorily 
explain  why  the  stock  book  was  not  produced  at  the 
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trial.     No  issue  was  presented  here  between  the  gen- 
eral creditors,  other  than  petitioners,  if  any,  of  the 
Seattle  Coal  &  Iron  Company  and  the  plaintiff  and  re- 
ceiver, and  none  is  now  determined  by  this  court. 
Scott,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  concur. 


16   '524 
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Peter  J.  Knapp  et  al,  Appellants,  v.  W.  P.  Crawford 
et  al,  Respondents. 

LB  ABB  —  CONDITION     BCB8KQUENT  —  APPEAL  —  WBIOHT     OP     BTIDEHCl. 

Ad  iDBtrumeDt  graDting  a  right  of  way  for  a  log  and  lamber  tram- 
way on  condition  that  sach  privilege  and  right  should  extend  no 
longer  than  the  use  of  the  premises  for  such  purposes  constitatee  t 
leasehold  interest  upon  condition  subsequent. 

Where  the  evidence  Is  conflicting,  the  appellate  court  will  not 
set  aside  the  findings  of  the  lower  court,  unless  the  weight  of  evi- 
dence is  clearly  to  the  contrary. 

Appeal  from  Superior  Court,  Cowlitz  County. — Hon. 
A.  L.  Miller,  Judge.     Affirmed. 

T,  P.  Fisk  ( Branaugh,  Mc Arthur,  Fentan  &  Br(maugh, 
of  counsel ),  for  appellants. 

/.  N.  Pearcy  {Pazto7i,  Beach  &  Simon,  of  counsel), 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^Two  points  are  presented  by  this  ap- 
peal. The  first  arises  upon  the  construction  of  two 
written  instruments,  similar  in  form,  conveying  rights 
in  certain  real  estate.  The  appellants  contend  that 
said  instruments  granted  a  fee  simple  title  to  the  lands 
described  and  that  the  provisions  contained  in  said 
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instruments  regarding  their  termination  upon  certain 
contingencies  specified  were  mere  personal  covenants 
upon  the  part  of  appellant  Knapp,  while  the  respon- 
dents contend  that  said  instruments  created  only  an 
easement  in  said  lands  for  the  purposes  specified,  sub- 
ject to  be  defeated  by  default  of  the  performance  of 
the  conditions.  The  material  clauses  contained  in 
said  instruments  are  as  follows: 

''That  the  said  party  of  the  first  part  has  let,  and 
by  these  presents  does  grant,  demise  and  let  unto  the 
said  party  of  the  second  part,  his  executors,  adminis- 
trators and  assigns,  the  perpetual  use  of  a  strip  of  land 
for  the  use  of  a  log  and  lumber  tramway  as  follows: 
.  .  .  Said  party  of  the  second  part  agrees,  in  con- 
sideration of  the  above  grant  of  right-of-way,  to  build 
a  log  and  lumber  tramway  on  and  over  said  land,  and 
for  the  convenience  of  getting  logs  out  of  said  stream, 
and  handling  the  same.  ...  It  is  further  under- 
stood and  agreed  to  by  the  parties  of  the  first  and  sec- 
ond parts  that  these  rights  and  privileges  shall  extend 
as  long  as  said  premises  shall  be  used  for  the  purposes 
herein  agreed,  and  no  longer." 

It  seems  to  us  that  the  proposition  that  these  instru- 
ments under  said  provisions  were  leases  with  condi- 
tions subsequent,  upon  the  performance  of  which  the 
maintenance  of  the  leasehold  interests  depended,  is 
obvious,  and  that  no  extended  discussion  is  required. 
Beichenbach  v,  Washington  Short  Line  Ry.  Co,,  10  Wash. 
368  (38  Pac.  1126).  In  fact,  no  great^  reliance  was 
placed  by  appellants  upon  this  claim  on  their  part, 
their  main  contention  being  that,  conceding  said  in- 
struments were  leases  and  that  the  covenants  upon 
their  part  were  conditions  subsequent,  on  which  the 
leasehold  interest  depended,  the  evidence  showed  that 
the  respondents  had  waived  the  performance  of  such 
conditions. 
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It  is  conceded  that  the  tramway  in  question  was 
never  used  for  the  purpose  of  hauling  logs,  but  it  is 
-  contended  that  the  appellants  erected  a  shingle  mill 
upon  certain  lands  also  leased  of  the  respondents,  and 
that  the  tramway  was  used  in  the  operation  of  said 
shingle  mill,  and  that  by  permitting  the  erection  of 
such  mill  without  objection  the  respondents  waived 
the  performance  of  the  conditions  as  stipulated  in  the 
leases. 

An  examination  of  the  record  shows  that  the  evi- 
dence upon  this  point  was  squarely  in  conflict,  and 
however  we  might  have  found  from  the  proofs  as  an 
original  proposition,  we  are  of  the  opinion  that  the 
case  presented  by  appellants  is  not  strong  enough  to 
warrant  us  in  setting  aside  the  findings  of  the  lower 
court  thereon,  and  the  judgment  is  affirmed. 

Gordon,  Anders,  Dunbar  and  Bsavis,  JJ.,  concur. 


(No.  2391.   Decided  Marcb  1,  1807.] 

Dennis  Kbblsr,  Appeliant,  y.  Thk  Goickebcial 
Pbinting  Company  et  aX.^  Retpondenii. 

PABOL  BVmBNCB  —  INDOBBBMBIIT  OF  VOTB  AS  BBOUBITT. 

Parol  e^ideiioe  is  admissible  for  the  porpoae  of  showing  that  the 
transfer  of  a  promissory  note  by  indorsement  had  been  gifen  for 
security  only,  and  that  the  plaintiff  had  notice  of  the  fact 

Appeal  from  Superior  Court,  King  Countjr. — Hon. 
J.  W.  Lanolby,  Judge.    Affirmed. 

William  Martin,  for  appellant. 
Blaine  &  DeVriea,  and  Charles  Lovejoy^  for  respon* 
dents. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  was  an  action  upon  promissory 
notes  and  to  foreclose  a  chattel  mortgage  given  to  se- 
cure them.  The  plaintiff  has  appealed  from  a  judg- 
ment against  him. 

The  first  error  complained  of  was  the  refusal  of  the 
court  to  grant  a  continuance  of  the  trial,  applied  for 
by  the  plaintiff,  but  we  find  nothing  in  the  case  to  in- 
dicate that  the  court  abused  its  discretion  in  refusing  it. 
One  of  the  defenses  was  that  the  notes  had  been 
transferred  to  the  parties  from  whom  the  plaintiff  ob- 
tained them  as  security  only.  The  transfer  was  by 
indorsement  in  blank  and  parol  proof  was  admitted  to 
show  it  was  for  security,  and  that  the  plaintiff  had  no- 
tice thereof;  and  the  court  found  that  the  transfer 
from  said  parties  to  the  plaintiff  was  without  consid- 
eration and  was  with  full  knowledge  and  notice  of  the 
rights  of  defendant  Hill,  who  transferred  the  notes  to 
said  prior  holders  as  security.  The  appellant  con- 
tends that  parol  proof  was  not  admissible  to  alter  the 
contract  implied  by  law  by  virtue  of  the  indorsement, 
and  the  cases  of  Bryan  v.  Duff,  12  Wash.  233  (40  Pac. 
936,  60  Am.  St.  Rep.  889),  and  Allen  v.  ChamberB,  13 
Wash.  327  (43  Pac.  67),  are  cited  as  in  support  of  that 
proposition,  but  neither  of  them  applies.  In  the  first 
case  there  was  an  attempt  to  show  that  there  was  an 
oral  understanding  to  the  effect  that  there  was  not  to 
be  any  liability  at  all  on  the  contract.  In  the  last 
case  there  was  an  attempt  to  show  that  the  contract 
was  one  of  suretyship  and  not  the  general  one  implied 
by  law  in  the  case  of  an  indorsement  in  blank;  also 
the  finding  of  the  court,  that  there  was  no  considera- 
tion for  the  transfer  to  the  plaintiff,  would  except  it 
from  those  cases,  if  they  were  in  point  otherwise. 
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The  appellant  attacks  the  findings  of  fact  aforesaid, 
but  after  an  examination  of  the  testimony  we  are  satis- 
fied that  they  should  be  sustained. 

It  is  also  a  well  settled  rule  that  a  transfer  absolate 
upon  its  face  may  be  shown  to  have  been  given  for 
security  only.  Jones,  Pledges,  §§82,  141  and  155. 
Hazzard  v.  Duke,  64  Ind.  220;  Wood  v.  MaUJiews,  73 
Mo.  477.  And  nothing  that  was  said  in  either  of  the 
casds  mentioned  contravenes  that  doctrine. 

Affirmed. 

Anders,  Rbavis,  Dunbar  and  Oordon,  JJ.,  concur. 


[No.  2420.   Decided  March  1,  1807.] 

The  County  of  Kittitas,  Respondent,  v.  John  F. 
Travbrs  et  a{.,  Appellants. 

COUNTY  TBBA8UBBB  —  LOSS  OF  PUBLIC  FUNDS — MABBIBD  WOMBN  —  UA- 
BILITT  AS  8UBBTIBB. 

A  county  treasurer  and  his  bondsmen  are  liable  for  the  loss  ol 
public  moneys  through  the  failure  of  a  bank,  where  they  haTe  been 
deposited  by  the  treasurer,  thoogh  the  deposit  therein  had  been 
made  with  the  knowledge,  consent  and  approyal  of  the  county  com- 
missioners. 

Personal  judgment  against  a  married  woman  and  the  subjection 
of  her  separate  estate  thereto  is  warranted  for  liabilities  incoired  as 
surety  upon  an  official  bond. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
Carroll  B.  Graves,  Judge.    Affirmed. 

H.  J,  Snively,  and  Edward  Prwyn,  for  appellants. 
Eugene  E.  Wager,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — ^This  is  an  appeal  from  a  judgment 
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obtained  by  the  county  upon  the  treasurer's  bond. 
The  default  was  occasioned  by  the  failure  of  a  bank 
wherein  the  treasurer  had  deposited  county  funds,  and 
it  is  conceded,  as  to  one  ground  of  contention,  that  the 
case  falls  within  Marx  v.  Parker^  9  Wash.  473  (37  Pac. 
675,  43  Am.  St.  Rep.  849),  and  Fairchild  v.  Hedges,  14 
Wash.  117  (44  Pac.  125),  unless  the  fact  that  the  treas- 
urer had  deposited  the  money  in  such  bank  with  the 
knowledge,  consent  and  approval  of  the  board  of 
county  commissioners  would  except  it  therefrom.  We 
do  not  see  how  this  fact  would  make  any  difference. 
The  commissioners  had  no  power  to  bind  the  county 
by  thus  virtually  substituting  the  responsibility  of  the 
bank  for  the  treasurer's  bond,  even  if  they  undertook 
to  do  so.  The  duties  and  liability  of  the  treasurer  are 
fixed  by  law,  and  he,  and  not  the  county  commission- 
ers, is  the  custodian  of  the  county  money. 

It  is  further  contended  by  three  of  the  appellants, 
who  signed  the  bond  as  sureties  and  were  married 
women  at  the  time,  that  the  court  erred  in  entering 
up  a  personal  judgment  against  them  for  which  their 
separate  estate  would  be  liable,  for  the  reason  that,  in 
order  for  them  to  incur  a  charge  against  their  separate 
estate  the  intention  to  do  so  must  be  declared  in  the 
contract,  or  the  consideration  obtained  for  the  benefit 
of  the  estate  itself,  neither  of  which  appeared  in  this 
instance.  It  is  contended  that  their  joining  in  the 
contract  did  no  more  than  to  subject  the  community 
real  estate  to  liability  for  a  judgment  obtained  upon 
the  bond.  But  we  do  not  think  this  position  is  well 
taken.  While  a  married  woman  has  not  the  unlimited 
right  to  contract  with  reference  to  the  community 
property,  or  bind  the  same,  she  has  the  right  with 
reference  to  her  separate  estate,  ( §  1410  Gen.  Stat.), 
and  the  effect  of  this  contract  was  to  subject  the  en- 
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tire  property,  communitj  and  separate,  to  the  satis- 
faction of  the  judgment  obtained  thereon,  ezoept  such 
property  as  is  exempted  by  statute. 

Affirmed. 

Anders,  Re  avis,  Dunbar  and  Gordon,  JJ.,  concur. 


[No.  2142.    Decided  March  8, 1897.] 

Ifffi^  Herbert  C.  Ward,  Appellant,  v.  Edward  Huooins, 

ejf^/  Respondent 

lFl30J 
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TENDER  OF  TAXES  PAID  BT  HOLDER  OF  TAX  DEED. 

The  owner  of  lands  sold  for  delinquent  taxes  in  the  year  1S77, 
and  upon  which  sale  a  tax  deed  was  subsequently  executed,  cannot 
after  the  lapse  of  ten  years  from  date  of  sale  attack  the  invalidity 
of  the  tax  deed,  under  Laws  1877,  p.  169,  $61,  which  provides  that 
**  tax  deeds  shaU  run  in  the  name  of  the  Territory  of  Washington, 
and  shall  convey  the  premises  in  fee  simple  to  the  grantee,  subject 
to  be  set  aside  only  upon  action  brought  in  due  form  of  law  by  the 
party  or  parties  claiming  under  the  original  title  within  ten  yem 
from  the  date  of  the  public  sale  at  which  it  was  sold,'*  since  the 
revenue  law  of  1879,  in  force  at  the  time  of  execution  of  such  deed, 
especially  provided  for  the  execution  of  tax  deeds  under  the  act  of 
1877  in  case  of  salen  made  prior  to  the  taking  eCEect  of  the  act  of  1879. 

Before  the  owner  of  land  sold  for  delinquent  taxes  can  set  same 
aside  he  must  pay  or  tender  to  the  purchaser  the  taxes,  penalties, 
interest  and  costs  paid  by  him. 

In  an  action  of  ejectment  against  one  in  possession  of  land  as  a 
purchaser  at  a  tax  sale  the  defendant  is  entitled  to  recover  all  taxes 
paid  by  him,  with  interest  thereon. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Mason  Irwin,  Judge.    Affirmed. 

John  M.  Boyle,  and  M.  Mulligan,  for  appellant. 
John  P.  JudBon,  for  respondent. 


WA.RD  V.  HUGGIN8.  631 

Mar.  1897.]         Opinion  of  the  Court — Aiidsbb,  J. 

The  opinion  of  the  court  was  delivered  by 

Andees,  J. — This  action  was  instituted  to  recover 
the  possession,  together  with  damages  for  the  deten- 
tion, of  the  north  half  of  the  northwest  quarter  of  sec- 
tion 26  in  township  No.  19  north,  of  range  No.  1,  east 
of  the  Williamette  meridian,  containing  eighty  acres, 
situate  in  Pierce  county.  The  complaint  was  filed  on 
July  16,  1890,  and  alleges  that  on  the  14th  day  of 
August,  1884,  the  plaintiff  was,  and  ever  since  has 
be^n,  and  now  is,  the  owner  in  fee  simple,  and  lawfully 
entitled  to  the  immediate  possession  of  the  premises 
described  in  the  complaint;  that  the  defendant  during 
all  of  said  time  did,  and  now  does,  unlawfully  and 
wrongfully  withhold  and  detain  said  premises  from 
the  plaintiff,  and  that  the  reasonable  rental  value  for 
the  use  and  occupation  thereof  during  the  period 
aforesaid,  and  while  the  possession  thereof  was  so 
wrongfully  detained  and  withheld  by  the  defendant 
from  the  plaintiff,  is  the  sum  of  $40  per  annum. 

The  answer  of  the  defendant  denies  all  the  allega- 
tions of  the  complaint  and  alleges  affirmatively  that 
from  November,  1871,  to  July,  1877,  one  John  W. 
Brazee  appeared  by  the  records  of  Pierce  county  to  be 
the  owner  of  all  the  premises  described  in  the  com- 
plaint; that  said  premises  were  duly  assessed  to  the 
said  John  W.  Brazee  for  the  year  1876  for  territorial, 
school,  county  and  road  taxes;  that  the  said  taxes  so 
Assessed  upon  the  said  premises  were  not  paid  and  that 
said  lands  and  premises  were  duly  returned  in  the 
delinquent  list  by  the  sheriff  of  said  county  as  delin- 
quent for  said  year;  that  thereafter,  and  on  the  24th 
day  of  July,  1877,  the  sheriff  of  Pierce  county  duly 
sold  the  premises  described  in  plaintiff's  complaint 
for  the  delinquent  taxes  then  due  thereon  to  this  d&- 
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fendanty  who  then  and  there  paid  said  taxes,  costs  and 
charges  to  the  treasurer  of  said  county,  who  thereupon 
made,  executed  and  delivered  to  the  defendant  the 
usual  certificate  of  purchase;  that  no  redemption  was 
ever  made  of  said  property  so  sold  by  the  former  owner 
or  by  the  plaintiff;  that  said  taxes  assessed  and  levied 
upon  said  premises  have  never  been  paid  except  by 
the  defendant,  and  that  upon  the  14th  day  of  March, 
1883,  the  treasurer  of  said  county  of  Pierce  duly  exe- 
cuted and  delivered  to  defendant  a  deed  conveying  to 
him  all  and  singular  the  said  premises;  that  the 
plaintiff 's  action  is  barred  by  the  provisions  of  §51 
(67)  of  the  act  of  the  legislative  assembly  of  the  terri- 
tory of  Washington,  entitled  **An  act  to  provide  for 
the  assessing  and  collecting  of  county  and  territorial 
revenue,"  approved  November  9,  1877,  and  by  §  2939 
of  the  Code  of  1881. 

Plaintiff's  reply  is  a  general  denial  of  the  new  mat- 
ter set  up  in  the  answer  as  a  defense  to  the  action. 
The  following  facts,  among  others,  are  disclosed  by 
the  record:  Upon  November  27,  1871,  the  land  in 
controversy  was  conveyed  by  one  Young,  who  was 
the  grantee  of  the  United  States,  to  John  W.  Brazee, 
who  duly  recorded  his  deed  on  November  29,  1871. 
On  December  24,  1871,  Brazee  conveyed  the  land  by 
deed  to  appellant,  but  the  latter  did  not  record  his  deed 
until  October  31,  1883,  nearly  twelve  years  after  he 
became  the  purchaser.  In  1876  this  land  was  assessed 
to  said  Brazee,  the  record  owner,  and  on  July  24, 1877, 
was  sold  to  the  respondent  for  the  delinquent  taxes 
for  the  year  1876,  and  the  certificate  of  sale  was  de- 
livered to  respondent  by  the  county  treasurer.  On 
March  14,  1883,  this  certificate  was  surrendered  and 
the  treasurer  thereupon  executed  and  delivered  to  re- 
spondent a  deed  to  said  premises,  which  deed  was  duly 
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recorded  on  March  26,  1883.  The  action  was  tried  by 
the  court  without  a  jury,  and  was  dismissed  by  the 
court  on  the  ground  that  it  was  barred  by  the  statute 
of  limitations,  and  judgment  was  thereupon  rendered 
in  favor  of  the  respondent  for  his  costs. 

This  case  was  here  once  before  and  is  reported  in 
7  Wash.  617  (32  Pac.  740,  1015)  and  the  judgment  of 
the  trial  court  was  reversed  on  rehearing  for  the  rea- 
sons that  some  of  the  proceedings  leading  up  to  the 
tax  sale  were  not  strictly  in  accordance  with  the  stat- 
ute, and  that  the  limitation  of  actions  for  the  recovery 
of  land  sold  for  taxes,  prescribed  in  §  2939  of  the  Code, 
was  not  applicable  to  the  case.  Most  of  the  questions 
now  presented  for  our  consideration  and  decision  were 
determined  on  the  former  appeal,  but  there  are  some 
propositions  which  are  now  urged  in  support  of  the 
judgment,  which  were  not  then  argued  or  relied  on 
by  respondent,  and  consequently  were  not  discussed 
or  considered  in  the  former  opinion  of  the  court,  the 
principal  one  of  which  is  that  the  action  is  barred  by 
§  51  (67)  of  the  act  of  November  9, 1877.  Laws  1877, 
p.  169. 

It  is  true  we  said  in  our  former  opinion  on  rehear- 
ing that  there  was  no  other  limitation  law  in  force  at 
the  time  this  action  was  commenced  except  the  gene- 
ral law  on  that  subject,  and  that  was  neither  pleaded 
nor  relied  on  by  the  defendant,  and  the  learned 
counsel  for  appellant  now  contend  that  that  declara- 
tion completely  refutes  the  present  contention  of  the 
respondent.  But  it  must  be  remembered  that  when 
the  court  remarked  that  there  was  no  other  limitation 
law  in  force  except  the  general  statute  of  limitations, 
it  had  in  mind  only  that  statute  and  §  2939  of  the 
Code.  In  fact,  counsel  for  the  respondent  confidently, 
if  not  wholly,  relied  on  that  section  as  sustaining  the 
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judgment  of  the  trial  court,  and  the  point  now  made 
by  the  respondent  was  not  even  mentioned  in  his 
brief,  as  an  examination  of  it  will  show.  It  must 
therefore  be  deemed  an  undetermined  one  in  this  case, 
and  will  be  considered  accordingly. 

In  1879  the  legislature  enacted  a  revenue  law,  which 
repealed  the  general  law  of  1877,  and  all  other  acts  and 
parts  of  acts  in  conflict  therewith,  but  it  specially 
provided  that  **  in  case  of  tax  deeds  given  for  the 
redemption  of  certificates  of  purchase  at  tax  sales 
prevously  made,  said  deeds  must  be  executed  under 
the  act  of  1877."  Laws  1879,  p.  48,  g  193.  And  it  is 
claimed  on  behalf  of  the  respondent  that  the  provision 
in  §61  (67)  of  the  act  of  1877,  under  which  his  deed 
was  executed,  that  such  deeds  "  shall  run  in  the  name 
of  the  Territory  of  Washington,  and  shall  convey  the 
premises  in  fee  simple  to  the  grantee,  subject  to  be 
set  aside  only  upon  action  brought  in  due  form  of  law 
by  the  party,  or  parties,  claiming  under  the  original 
title  within  ten  years  from  the  date  of  the  public 
sale  at  which  it  was  sold,''  etc.,  applies  to  his  deed 
and  rendered  it  unassailable  by  appellant,  or  any 
one  claiming  under  him,  after  the  lapse  of  ten 
years  from  the  date  of  sale.  This  position  is,  we 
think,  well  taken,  and  must  be  sustained.  The  re- 
spondent's deed,  having  been  legally  executed  under 
that  section,  was  subject  to  be  invalidated  only  within 
the  time  and  in  the  manner  therein  specified.  The 
appellant  was,  by  the  statute,  given  a  reasonable  time 
in  which  to  assert  his  rights,  and,  to  say  the  least,  he 
was  guilty  of  laches  in  not  doing  so  within  the  time 
limited.  The  respondent  has  been  in  open  and  ex- 
clusive possession  of  the  premises  ever  since  the  time 
of  the  sale,  and  has  regularly  paid  the  taxes  as- 
sessed upon  the  same  up  to  the  time  of  the  trial,  a 
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period  of  some  sixteen  years.  On  the  other  hand,  all 
that  the  appellant  ever  did,  prior  to  the  bringing  of 
this  action,  indicating  that  he  claimed  title  to  this 
land,  was  to  offer  to  redeem  it  from  the  tax  sale,  in 
March,  1883,  by  paying  to  the  county  treasurer  the 
amount  of  the  purchase  price,  taxes  and  interest  up  to 
that  time,  which  offer  the  treasurer  refused  to  accept 
for  the  reason  that  the  time  for  redemption  provided 
by  law  had  long  since  expired.  For  more  than  seven 
years  after  the  respondent  made  this  tender,  he  neg- 
lected to  institute  proceedings  for  the  recovery  of  this 
land,  and  he  did  not,  at  the  commencement  of  this 
action,  or  even  at  the  trial,  pay,  or  offer  to  pay,  or 
tender,  to  respondent  all  or  any  of  the  taxes,  penalties, 
interest  or  costs  paid  by  respondent  at  the  tax  sale,  as 
required  by  chapter  22  of  the  Laws  of  1888  (2  Hill's 
Code,  §§  676, 677  and  678).  And  this  is  another  reason 
why  the  judgment  of  the  court  below  should  be  aflSrmed, 
The  statute  last  above  referred  to  is  just  and  equitable 
and  was  designed  to  meet  precisely  such  casea  as  this. 
It  is  argued,  however,  by  counsel  for  appellant,  that  it 
is  not  applicable  in  cases  of  ejectment,  but  in  this  we 
think  counsel  are  in  error.  Although  in  form  eject- 
ment, this  is  in  substance  and  in  fact  an  action  to  re- 
cover land  sold  for  taxes,  and  it  has  been  held  by 
courts  elsewhere,  and  especially  in  Kansas,  that  a  pur- 
chaser at  a  tax  sale  is  entitled  in  an  action  of  eject- 
ment to  recover  all  taxes  paid  by  him,  together  with 
interest  thereon.  Coonradt  v.  Myers ^^  31  Kan.  SO 
(2  Pac.  858);  Belz  v.  Bird,  31  Kan.  139  (1  Pac.  246). 

It  is  not  necessary  again  to  enter  upon  a  discussion 
of  appellant's  objections  to  the  validity  of  respondent's 
deed,  or  of  the  tax  proceedings  upon  which  it  is 
founded,  for  appellant  is  not  now  in  a  position  to 
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avail  himself  of  them,  and  what  we  have  already  said 
disposes  of  the  case.     The  judgment  is  affirmed. 
Scott,  C.  J.,  and  Dunbar  and  Gordon,  JJ.,  concur- 
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The  Commercial  National  Bank  of  Seattle,  ife- 
spcmdent,  v.  Thomas  Johnson,  Respondent,  Jamks 
DouGAN  et  aLy  Appellants, 

Seattle  and  Montana  Railway  Company,  Respon- 
dent,  V.  Thomas  Johnson,  Respondent,  James  Dou- 
GAN  et  aL,  Appellants. 

AWARD  IS  COMDBBfNATION  FBOGBEDINGB  —  BIGHT  OF  MOBTOAOBB  TO 
SHABB  —  M0BTOAOB8  —  BEFOBMATION  —  FOBBOLOBUBB  UPON  LAXD 
IN  TWO  COUNTIES  —  JUBISDIGTION — ATTOBNET  FBBB. 

A  mortgagee,  who  has  failed  to  assert  his  rights  to  moneja 
awarded  for  condemation  of  a  portion  of  the  mortgaged  premises 
until  after  the  expiration  of  the  period  allowed  for  redemption  from 
a  sale  under  foreclosure  of  his  mortgage,  is  estopped  from  asserting 
any  claim  thereto. 

A  mortgagee  who  has  foreclosed  and  received  a  sheriff 's  deed  to 
the  premises  is  entitled,  as  against  the  mortgagor  and  junior  claim- 
ants, to  moneys  suhsequently  paid  for  the  appropriation  of  a  por> 
tion  of  the  mortgaged  land,  pursuant  to  condemnation  proceedings 
instituted  pending  his  acquisition  of  the  full  title. 

A  mortgage  may  he  properly  reformed  in  respect  to  correctly 
descrihing  the  date  of  maturity  of  the  note  secured. 

An  execution  creditor  is  not  entitled  to  share  in  an  award  paid 
as  damages  for  the  appropriation  of  real  estate  as  against  a  mort- 
gagee in  possession  of  the  property  hefore  suit  hy  the  execution 
creditor. 

Two  mortgages  securing  the  same  deht,  but  covering  land  in  dif- 
ferent counties,  may  properly  be  foreclosed  in  either  county,  as  they 
should  be  regarded  as  one  instrument. 

An  allowance  of  $800  attorney  fees  for  the  foreclosure  of  a  mort- 
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gage  for  $11,0(X)  will  not  be  set  aside,  when  the  mortgage  provides 
for  a  reasonable  attorney's  fee.  althoagh  the  notes  themselves 
specify  $300  as  the  attorney's  fee. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.     Modified. 

Charles  E.  Patterson,  for  appellant  Dougan;  Allen  & 
Powell,  for  appellant  Klosterman. 

L,  H.  Wheeler,  and  Burke,  Shepard  &  Woods,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  a  consolidated  action,  and  there 
are  two  appeals  from  the  decree  entered.  April  12, 
1887,  James  McNaught  and  wife  platted  an  addition 
to  the  city  of  Seattle,  which  was  composed  in  part  of 
tidelands  to  which  they  had  no  title.  Subsequently, 
by  divers  mesne  conveyances  from  McNaught  and 
wife,  lots  14,  15,  24  and  25  of  block  29  were  conveyed 
to  appellant  James  Dougan,  said  conveyances  being  by 
warranty  deeds.  About  three-fourths  of  the  easterly 
part  of  said  lots  24  and  25  were  upland.  The  remain- 
ing westerly  parts  and  all  of  lots  14  and  15,  lying  in 
front  and  to  the  westward  thereof,  were  tidelands. 
Thereafter,  in  July,  1888,  the  appellant  Dougan  and 
his  wife,  Mary  Dougan,  conveyed  said  lots  to  Thomas 
Johnson,  and,  to  secure  the  sum  of  $4,000  of  the  pur- 
chase money,  said  Johnson  and  his  wife,  Ann  John- 
son, mortgaged  said  lots  back  to  Dougan.  Excepting 
a  row  of  piles  which  Dougan  had  placed  along  the 
side  of  said  lots,  and  in  front  thereof,  to  deep  water, 
they  were  unimproved.  Johnson  purchased  other 
lots  adjacent  to  these,  and  built  a  wharf  over  all  of 
them,  and  extending  beyond  to  deep  water.  This 
wharf  was  also  used  as  a  mill  site,  and  upon  certain 
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portions  of  said  wharf,  including  parts  of  the  upland 
and  tideland  parts  of  said  lots,  Johnson  erected  sub- 
stantial buildings.  This  was  the  condition  of  the 
property  in  October,  1889,  when  Dougan  commenced 
a  foreclosure  suit  upon  his  said  mortgage.  All  of  the 
other  parties  hereto  were  made  parties  to  said  suit, 
and  in  September,  1890,  a  decree  was  rendered  against 
Thomas  Johnson,  Ann  Johnson  and  the  Commercial 
National  Bank  (then  defendant,  under  the  name  of 
Bank  of  North  Seattle),  and  a  certified  copy  filed  in 
the  county  auditor's  oflBce  for  record.  In  March,  1891, 
a  decree  was  entered  against  all  the  other  defendants. 
By  these  decrees  the  mortgage  debt  of  Dougan,  amount- 
ing to  about  $4,000,  was  adjudged  a  first  lien  on  all  the 
mortgaged  premises.  In  April,  1891,  said  lots  14, 15, 24 
and  26  were  sold  under  the  decree,  and  Dougan  became 
the  purchaser  for  the  full  amountof  his  judgment;  and, 
there  being  no  redemption,  in  April,  1892,  he  received 
a  sheriff's  deed  accordingly.  After  giving  said  mort- 
gage to  Dougan,  Johnson  and  his  wife  gave  a  second 
mortgage  to  the  plaintiff  herein,  the  Commercial  Na- 
tional Bank  of  Seattle.  This  mortgage  covered  the 
Dougan  lots,  and  also,  by  specific  description  by  metes 
and  bounds,  the  tidelands  in  front  of  said  lots  and  the 
adjoining  lots,  which  were  covered  by  the  wharf  afore- 
said. This  is  one  of  the  mortgages  that  plaintiff  sought 
to  foreclose  in  this  action.  In  January,  1891,  on  exe- 
cution of  judgment  for  the  sum  of  $2,000,  obtained  by 
appellant  Klosterman  against  Thomas  Johnson,  all  of 
said  property  was  sold  to  said  Klosterman;  and  in 
June,  1894,  he  received  a  sheriff's  deed  thereto  ac- 
cordingly. 

In  April,  1890,  the  city  of  Seattle  commenced  pro- 
ceedings  to  extend  a  street  known  as  '*  Water  Street'' 
through  the  property  covered  by  the  improvements  of 
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Johnson,  and  to  condemn  a  strip  100  feet  wide 
across  lots  14,  15,  16  and  17  (said  last  two  lots  being 
a  part  of  those  subsequently  purchased  by  Johnson 
above  referred  to)  of  said  block  29.  Said  strip  w.as 
taken  equally  from  lots  14  and  15  and  lots  16  and  17 
adjoining,  and  the  parts  taken  were  equal  in  value. 
The  sum  of  $2,100  was  awarded  to  Thomas  Johnson 
for  the  portion  of  the  improvements  situated  thereon. 
These  proceedings  were  had  under  the  city's  charter, 
and  in  pursuance  of  the  ordinance  passed  for  estab- 
lishing said  street;  and  in  August,  1890,  the  award 
was  confirmed  by  a  decree  of  the  superior  court.  In 
September,  1890,  the  city  paid  said  amount  into  court, 
and  took  possession  of  the  strip  of  land  and  the  wharf 
situated  thereon,  and  ever  since  has  used  the  same  as 
a  public  street;  and,  with  the  consent  of  Johnson,  the 
amount  so  paid  into  court  was  thereafter  withdrawn 
by  the  Commercial  National  Bank,  and  applied  by  it 
on  its  mortgage  indebtedness  due  from  Johnson. 
Appellants  Dougan  were  not  served  with  any  personal 
notice  of  said  proceedings  to  condemn,  and  neither  of 
them  had  any  knowledge  thereof  until  the  same  had 
been  determined  and  the  money  paid  to  the  bank,  as 
aforesaid.  Notice  was  given,  however,  by  publication, 
in  accordance  with  the  charter. 

In  November,  1891,  the  Seattle  &  Montana  Railway 
Company  commenced  condemnation  proceedings  in 
the  superior  court  of  King  county,  against  Thomas 
Johnson  et  al.,  to  condemn  a  strip  of  land  sixty  feet 
wide  in  front  of  lots  14,  15,  16,  17,  22,  23,  24  and  25 
of  said  block  29,  for  a  right  of  way;  and  in  February, 
1892,  the  jury  rendered  a  verdict  in  favor  of  all  the 
respondents,  including  the  appellants  Dougan,  assess- 
ing the  damages  that  would  result  to  all  of  the 
respondents  interested  in  said  tidelands  and  uplands 
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by  reason  of  the  taking  and  using  of  said  right  of 
way,  at  the  sum  of  $3,000;  and  in  September,  1892, 
said  sum,  with  costs  and  interest,  was  paid  into  court, 
from  which  certain  sums  were  thereafter  drawn  out 
by  agreement  of  the  parties.  A  judgment  and  decree 
of  appropriation  were  duly  entered  upon  the  verdict. 
Something  over  $2,500  of  the  amount  paid  in  remained 
in  the  registry  of  the  court  after  deducting  the  sums 
paid  out  as  aforesaid.  The  appellants  Dougan  filed  a 
petition,  asking  that  said  sum  be  distributed,  and  one- 
half  thereof  be  paid  to  them.  Appellant  Klosterman 
filed  a  petition,  asking  that  the  whole  of  said  sum  be 
awarded  to  him;  and  the  Commercial  National  Bank, 
as  successor  to  the  Bank  of  North  Seattle,  filed  its 
petition,  asking  that  said  sum  be  ordered  paid  to  it. 
Pending  the  hearing  of  these  proceedings,  an  order 
was  entered  consolidating  said  matters  with  the  fore- 
closure suit  brought  by  the  bank  aforesaid.  In  said 
foreclosure  suit  the  bank  also  sought  to  foreclose  a 
mortgage  on  real  estate  situated  in  Kittitas  county, 
this  state,  given  to  it  by  Johnson  and  his  wife,  to  se- 
cure the  same  indebtedness.  The  court  having  found 
in  favor  of  the  bank,  these  appeals  are  prosecuted. 

All  of  the  rights  and  conflicting  claims  of  the  re* 
spective  parties  are  derived  through  the  Johnsons. 
In  their  petition  for  a  distribution  of  the  funds,  the 
appellants  Dougan  also  asked  that  the  sum  of  $1,050 
additional  be  paid  to  them  out  of  the  moneys  then  in 
the  registry  of  the  court,  in  lieu  of  the  share  to  which 
it  is  claimed  they  were  entitled  of  the  amount  there- 
tofore paid  by  the  city  in  condemning  a  portion  of 
said  property  for  a  street,  said  sum  having  been  paid 
to  the  plaintiff  bank.  Said  appellants  contend  that  they 
were  entitled  to  one-half  of  the  sum  paid  in,  and  that 
they  were  not  concluded  in  the  proceedings,  and  that 
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the  court  was  in  a  position  to  do  equity  to  all  the 
parties  by  decreeing  that  the  mortgage  debt  from  the 
Johnsons  to  the  bank  should  be  reinstated  in  that 
amount.  Their  contentions  upon  this  appeal  relate 
to  these  two  funds.  The  appellant  Klosterman  con- 
tends that  the  court  erred  in  assuming  jurisdiction  to 
foreclose  the  mortgage  on  the  lands  in  Kittitas  county; 
also,  in  finding  that  the  mortgage  (Exhibit  B)  was 
properly  executed,  and  created  a  lien  on  the  wharf 
and  property  in  favor  of  the  plaintiff,  superior  to  his 
rights,  and  in  directing  a  reformation  of  the  mortgage. 
The  remaining  contentions  upon  the  part  of  the  ap- 
pellant Klosterman  relate  to  the  findings  of  the  court 
upon  certain  items,  involving  an  accounting  for  care 
of  the  property,  insurance  money,  and  taxes,  etc.,  and 
in  failing  to  allow  said  appellant  any  of  the  moneys 
paid  into  the  registry  of  the  court  in  said  condem- 
nation proceedings;  also,  in  finding  that  there  was 
any  amount  due  the  plaintiff. 

The  appeal  of  appellants  Dougan  will  be  first  con- 
sidered. Their  various  contentions  with  reference  to 
the  money  paid  in  by  the  city  will  not  be  discussed  in 
detail,  as  we  are  of  the  opinion  that,  whether  or  not 
the  proceedings  to  condemn  for  the  street  as  against 
them  were  valid,  the  relations  of  the  other  parties 
should  not  be  disturbed  at  this  time  by  requiring  the 
bank  to  pay  the  money  to  them  out  of  the  present 
fund.  By  referring  to  the  dates  above  given,  it  will 
be  observed  that  when  the  city  began  proceedings,  in 
April,  1890,  to  condemn  the  strip  for  the  street,  John- 
son was  in  possession,  under  the  deed  from  the 
Dougans;  and  this  was  the  condition  in  September 
following,  when  the  city  paid  the  money  into  court 
under  the  award,  and  took  possession  of  the  property 
condemned.     The  premises  were  not  sold  to  Dougan 
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under  his  mortgage  foreclosure  decree  until  April, 
1891.  At  that  time  the  strip  condemned  hy  the  city 
was  being  used  for  a  street,  and  he  was  bound  to  take 
notice  of  it.  Had  he  then  or  previously  applied  for 
and  obtained  the  value  of  the  land  taken,  he  would 
have  been  bound  to  account  for  it  in  case  of  a  redemp- 
tion from  the  sale;  and  the  time  for  a  redemption  did 
not  expire  until  in  April,  1892.  If  the  money  had 
been  refunded  to  him,  it  might  have  made  some 
difiference  as  to  redeeming  the  property,  with  some  of 
the  parties  who  were  entitled  to  redeem.  Now,  if 
he  gets  the  money,  he  would  get  it  as  owner,  the  re- 
lations of  the  other  parties  would  be  materially  altered, 
and  possibly  valuable  rights  lost  beyond  recovery,  by 
reason  of  his  failure  to  proceed  before  the  time  for  re- 
deeming the  premises  from  the  sale  to  him  had  ex- 
pired. We  are  convinced  that  these  appellants  are 
not  entitled  to  the  relief  asked  as  to  this  fund. 

As  to  the  other  fund  paid  into  court  by  the  railroad 
company,  a  dififerent  state  of  facts  is  presented.  When 
the  proceedings  were  commenced  by  the  railroad  com- 
pany to  condemn,  in  November,  1891.  the  property 
had  been  sold  to  Dougan;  and  he  received  his  deed 
from  the  sheriff  prior  to  the  time  that  the  money  was 
paid  into  court,  which  was  in  September,  1892.  This 
fund,  excepting  several  small  amounts  paid  out  by 
agreement  of  the  parties,  is  yet  in  courts  awaiting  a 
final  order  of  distribution.  The  rights  of  all  the  par- 
ties are  derived  through  the  Johnsons,  and  the  only 
superior  claim,  if  any,  that  could  be  asserted,  would 
be  upon  the  part  of  the  state  as  the  owner  of  the  tide- 
lands.  But  the  state  is  making  no  claim  thereto,  and 
none  of  the  parties  claim  under  the  state.  The  right 
of  the  upland  owner  to  erect  a  wharf,  and  extend  tbe 
same  on  adjacent  tidelands,  was  distinctly  recognized 
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by  a  territorial  statute,  which  may  be  found  in  1  Hill's 
Code,  §  2136;  and,  although  just  what  rights  the  shore 
owner  obtained  under  this  statute  may  never  have 
been  distinctly  determined  by  the  court,  we  regard  it 
88  immaterial  to  this  controversy,  for  the  proceedings 
to  condemn  were  directed  against  Johnson  and  the 
claimants  under  him,  and  the  damages  to  the  upland 
were  included  in  the  award,  as  well  as  to  thetidelands 
and  the  improvements  thereon.  Under  the  facts 
shown,  one-half  of  this  award  was  based  upon  the 
damages  to  the  property  claimed  by  Dougan  under 
his  mortgage  purchase;  and,  as  his  claims  thereto 
were  prior  to  those  of  any  of  the  other  parties,  we  are 
unable  to  discover  any  reason  why  one-half  of  the 
moneys  shorld  not  be  distributed  to  him,  and  the 
judgment  rendered  thereon  in  the  lower  court  should 
be  reversed  or  modified  to  that  extent. 

As  to  Klosterman's  appeal  and  his  claim  to  a 
part  of  the  funds,  it  will  be  observed  that  his  rights 
accrued  after  the  mortgage  on  the  property  in  ques- 
tion had  been  given  to  the  bank.  There  was  no  error 
in  permitting  a  reformation  of  the  mortgage  to  cor- 
rectly describe  tl^e  note  as  falling  due  in  sixty  days, 
instead  of  thirty  days.  He  claims  that  this  was  not  a 
valid  mortgage  upon  the  tidelands  therein  described, 
and  did  not  create  any  lien  upon  the  wharf  built 
thereon,  for  the  reason  that  the  wharf  should  be 
treated  as  personalty,  and  the  mortgage  was  not  exe- 
cuted as  a  chattel  mortgage.  But  the  mortgage  also 
covered  a  part  of  the  upland,  and  Klosterman  levied 
upon  the  whole  property  as  real  estate,  and  purchased 
it  as  such.  Whatever  the  legal  rights  of  the  parties 
were  as  against  the  state,  or  whether  a  part  of  the 
property  was  personal,  instead  of  real  property,  is  im- 
material here.     The  award  was  paid  as  damages  to 
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real  estate.  Klosterman  had  notice  of  the  rights  of 
the  other  parties.  The  bank  was  in  possession  of  the 
property  before  his  suit  was  begun,  and  whatever 
rights  he  obtained  were  subject  to  those  of  the  bank 
and  the  Dougans.  Consequently,  he  was  entitled  to 
no  part  of  the  award. 

One  of  his  principal  contentions  is  that  the  superior 
court  of  King  county  has  no  jurisdiction  to  foreclose 
the  mortgage  on  the  land  in  Kittitas  county.  Bat, 
while  a  suit  to  foreclose  a  real  estate  mortgage  is  local, 
under  the  provisions  of  our  statute  a  mortgage  cover- 
ing lauds  in  two  or  more  counties  may  be  foreclosed 
in  any  county  in  which  part  of  the  lands  lie.  The 
mortgage  upon  the  lands  in  Kittitas  county  secured 
the  same  debt  that  was  secured  by  the  King  county 
mortgage,  and  although  it  was  given  at  a  different 
time,  and  included  other  debts,  yet,  for  the  purpose  of 
a  foreclosure,  we  are  of  the  opinion  that  the  two  mort- 
gages  should  be  regarded  as  one  instrument,  and  that 
the  superior  court  of  either  county  had  jurisdiction  to 
foreclose  both  of  them.  Jones,  Mortgages,  (4th  ed.) 
§  356.  A  different  rule  would  certainly  be  a  most 
inconvenient  one,  for  to  require  the  mortgagee  to  pro- 
ceed in  each  county  separately  would  make  the  pro- 
ceedings much  more  involved,  as  well  as  expensive. 
They  could  not  well  be  both  prosecuted  at  the  same 
time,  for  one  must  be  in  a  measure  subservient  to  the 
other,  and  be  prosecuted  with  reference  to  the  other, 
or  the  proceedings  would  inevitably  conflict.  Sub- 
ordinate lienors  upon  the  Kittitas  county  lands  would 
be  interested  in  having  the  King  county  lands  sold 
first,  and  subordinate  lienors  upon  the  King  county 
lands  would  have  the  reverse  interest,  and  each  would 
be  entitled  to  a  hearing,  and  to  have  their  interests 
adjusted. 
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Under  the  view  we  have  taken  of  the  record,  it  will 
not  be  necessary  to  discuss  the  numerous  items  enter- 
ing into  the  account  in  detail,  in  consequence  of  a 
stipulation  which  was  entered  into  between  the  parties, 
and  which  is  set  forth  in  substance  in  a  finding  of  the 
court,  viz.: 

"Both  sides  of  said  account,  as  hereinabove  stated 
and  allowed,  and  the  computation  of  interest  included 
therein,  have  been  agreed  upon  between  the  plaintiff, 
the  defendants  Thomas  Johnson  and  Ann  Johnson, 
his  wife,  and  the  defendant  John  Klosterman,  as  cor- 
rect and  complete,  in  respect  to  all  the  items  thereof; 
and  the  adjustment  and  allowance  thereof,  as  herein- 
above set  forth,  have  been  consented  to  by  said  de- 
fendants, excepting  that  said  Klosterman  has  not 
consented,  but  objects  to  the  allowance  of  sundry  debit 
items,  aggregating  the  sura  of  $110.85  (included  in 
the  above  specified  sum  of  $3,413.32),  which  items 
were  charged  by  said  bank  against  said  Johnson,  and 
have  been  hereinabove  allowed  by  the  court." 

Klosterman  contends  that  the  agreement  referred 
to  did  not  cover  the  application  and  allowance  of  the 
items,  but  only  related  to  the  computation  of  interest 
thereon,  etc.  But  the  finding  clearly  states  that  the 
allowance  was  agreed  to,  with  the  exception  of  the 
items  stated.  As  to  these,  the  proof  has  not  all  been 
brought  here;  and  it  appears  that  they  were  properly 
allowed,  under  the  evidence  that  is  in  the  record. 
The  matter  of  the  accounting  is  also  probably  rendered 
of  less  importance  in  consequence  of  the  decision  we 
have  come  to  with  reference  to  the  fund  in  the  appeal 
by  Dougan. 

It  is  also  contended  that  the  court  erred  in  allowing 
an  attorney's  fee  of  $800,  as  the  notes  each  specified 
$100,  and  there  were  but  three  of  them.  This  would 
have  been  conclusive,  of  course,  in  an  independent 
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action  upon  the  notes;  but  the  mortgages  each  pro- 
vided for  the  allowance  of  a  reasonable  attorney's  fee, 
and  the  finding  of  the  court  that  this  sum  was  reason- 
able must  be  sustained. 

Another  contention  is  that  the  bank  should  have 
been  charged  with  $3,000,  the  amount  of  insurance 
which  it  is  claimed  was  negligently  allowed  to  lapse 
just  before  a  fire  occurred,  burning  a  part  of  the 
property.  But  we  find  nothing  in  the  evidence 
brought  here  to  sustain  this  claim,  and  the  findings 
of  the  court  upon  the  accounting  as  to  the  amounts, 
both  allowed  and  disallowed,  are  supported  by  the 
evidence  in  the  record,  and  are  sustained. 

The  decree  as  to  Klosterman  will  be  affirmed. 

Rbavis,  Anders  and  Dunbar,  J  J.,  concur. 

Gordon,  J.,  not  sitting. 


[No.  2414.    Decided  March  11,  1897.] 

Merchants'  Bank  of  Port  Townsend,  AppeUatU,  v. 
C.  B.  BussBLL,  Respondent. 

NEOOTIABLB  INSTBUMBNT8 — EXTENSION  OF  PATMBNT — BBLEA8I  OP 

8UBETIE8. 

The  extension  of  time  of  payment  of  a  promissory  note  in  consid- 
eration of  its  indorsement  by  an  additional  surety  constitates  such 
a  new  contract,  based  upon  a  valid  consideration,  as  to  release  sure- 
ties not  consenting  thereto. 

A  contract  for  extension  of  the  time  of  payment  of  a  promissory 
note,  entered  into  between  the  holder  and  part  of  the  soretias 
thereon,  is  binding  and  valid,  although  the  principal  makers  of  the 
note  may  not  be  parties  to  the  agreement. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.    Affirmed. 
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Blaine  &  DeVries,  and  Wilmon  Tucker,  for  appellant: 

The  extension  of  time  shown  by  the  agreement  con- 
tains an  express*  reservation  of  the  rights  and  reme- 
dies of  the  holder  of  the  note  against  all  the  parties 
thereto^  who  did  not  enter  into  that  agreement;  hence 
the  right  of  the  surety  C.  B.  Bussell,  who  did  not  con- 
sent to  the  extension,  to  make  payment  of  the  note 
and  become  subrogated  to  the  rights  of  the  holder 
were  preserved,  just  as  though  no  extension  of  time 
was  given.  Boston  National  Bank  v.  Jose,  10  Wash.  185; 
Tobey  V.  Ellis,  114  Mass.  120;  Sohier  v.  Loring,  6  Gush. 
537;  Hutchins  v.  NichoU,  10  Gush.  299;  Potter  v,  Oreen^ 
€  Allen,  442;  Viele  v.  Hoag,  24  Vt.  46;  Morse  v.  Hunt- 
ington, 40  Vt.  488;  Hagey  v.  Hill,  75  Pa.  St.  108  (15 
Am.  Itep.  583);  Wagman  v.  Hoag,  14  Barb.  233. 

Where  the  original  contract  has  been  completed 
and  the  consideration  has  passed  from  the  creditor  to 
the  principal,  a  contract  of  suretyship  subsequently 
made  is  without  consideration,  except  in  cases  where 
the  original  contract  between  the  creditor  and  princi- 
pal was  made  upon  the  prior  promise  of  the  surety. 
Fratt  V.  Hedden,  121  Mass.  116;  Barnes  v.  Vankeuren,  47 
N.  W.  848;  Tenney  v.  Prince,  4  Pick.  385  (16  Am.  Dec. 
347);  Ellis  v.  Clark,  110  Mass.  389  (14  Am,  Rep.  609). 
Lovejoy,  indorsing  the  notes,  became  a  guarantor, 
and  even  though  he  should  be  considered  a  surety  the 
addition  of  a  new  surety  is  not  such  a  material  altera- 
tion as  will  release  the  maker  or  other  surety.  Mers- 
man  v.  Werges,112  U.  S.  139;  Miller  v.  Finley,  26  Mich. 
249  (12  Am.  Itep.  306);  Qano  v.  Heath,  36  Mich.  441; 
JSrownell  v.  Winnie,  29  N.  Y.  400  (86  Am.  Dec.  314); 
Stone  V.  White,  8  Gray,  589.  Giving  time  to  one  of 
several  sureties  by  the  creditor  will  not  discharge  the 
others. 
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W,  D.  Lambuth,  for  respondent: 

Appellant  argues  that  ''the  law  does  not  release  in- 
dorsers  for  a  mere  whim,  but  there  must  be  a  material 
alteration  or  change  in  the  contract  before  they  can 
claim  a  discharge."  As  to  this  contention  we  would 
respectfully  cite  the  following  authorities  to  the  effect 
that  any  variation  which  may  prejudice  him,  or  which 
may  amount  to  the  substitution  of  a  new  agreement, 
will  discharge  the  surety.  It  is  laid  down  by  these 
authorities,  furthermore,  that  the  alteration  will  dis- 
charge the  surety,  even  though  the  alteration  is  to  his 
advantage.  Fairhaven  v,  Cowgill,  8  Wash.  690;  Bowers 
V.  Briggs,  20  Ind.  139;  McVean  v.  Scott,  46  Barb.  879; 
Henry  v.  Coats,  17  Ind.  161;  Miller  v.  Finley,  12  Am. 
Rep.  306;  Bank  of  Limestone  v.  Penick,  15  Am.  Dec.  136; 
Berryman  v.  Menker,  56  Iowa,  150;  Hall  v,  McHenry, 
87  Am.  Dec.  451;  Owens  v.  Tague,  29  N.  E.  784;  WiU 
Hams  V,  Jensen,  75  Mo.  685. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  plaintiflf  brought  this  action  upon 
a  promissory  note  executed  by  Smith  Brothers,  as 
principals,  to  one  C.  B.  Bash,  and  thereafter  trans- 
ferred to  the  plaintilBF.  At  the  time  of  the  execution 
of  the  note  it  was  indorsed  by  D.  T.  Wheeler,  C.  H. 
Shaw,  C.  B.  Bussell,  W.  Van  Waters,  F.  C.  Alger  and 
Henry  Bash.  After  the  maturity  of  the  note  some  of 
the  parties,  being  pressed  for  payment,  applied  for 
an  extension  of  time;  whereupon  the  following  agree- 
ment was  entered  into,  which  was  attached  to  the 
note: 

'^  In  consideration  of  the  sum  of  one  hundred  and 
twenty-five  dollars  and  seventy  cents,  interest  upon 
the  attached  note  to  date,  the  time  of  payment  thereof 
is  extended  as  follows;  at  least  $500  thereof  to  be  paid 
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Within  ninety  days  of  this  date,  and  $500  a  month 
thereafter  until  the  whole  amount  of  principal  and 
interest  is  paid  and  discharged.  This  extension  of 
time  is  also  upon  the  further  consideration  of  the 
endorsement  of  said  note  by  J.  C.  Lovejoy,  and  upon 
the  consent  of  the  undersigned  D.  T.  Wheeler,  C.  H. 
Shaw  and  F.  C.  Alger.  This  agreement  in  no  manner 
to  interfere  with  an  action  upon  said  note  against  the 
other  parties  thereto. 

"Dated  this  15th  day  of  June,  1891. 

"  E.  F.  Blaine,  Att'y  for  owner  and  holder, 
"C.  H.  Shaw,  F.  C.  Alger  by  C.  H.  Shaw, 
"  D.  T.  Wheeler,  J.  C.  Lovejoy." 

Bussell  was  not  a  party  to  said  agreement,  and  he 
defended  the  action,  seeking  to  avoid  liability  by 
reason  of  the  extension  of  time  given  and  the  indorse- 
ment of  the  note  by  Lovejoy  under  said  agreement, 
and,  a  motion  for  a  non-suit  by  him  having  been 
sustained,  the  plaintiff  has  appealed. 

The  parties  concede  that  all  of  said  indorsers  were 
liable  only  as  sureties.  The  plaintiff  contends  that 
the  agreement  for  an  extension  of  time  was  not  bind- 
ing for  the  reason  that  it  was  not  made  for  a  consider- 
ation, and  also  for  the  reason  that  the  principal  debtors 
upon  the  note,  Smith  Brothers,  were  not  parties  to 
the  agreement. 

The  first  point  is  based  upon  the  proposition  that 
the  consideration  for  the  extension  was  the  payment 
of  part  of  the  sum  then  due  upon  the  note;  but  the 
agreement  expressly  stipulates  that  it  is  also  made 
upon  the  further  consideration  of  the  indorsement  of 
the  note  by  Lovejoy,  and  this  was  a  valid  consider- 
ation, regardless  of  the  part  payment.  Ellis  v.  Clark, 
110  Mass.  389  (14  Am.  Rep.  609);  Williama  v.  Jensen, 
75  Mo.  681. 

In  support  of  the  proposition  that  the  agreement 
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was  not  binding  because  the  principal  makers  of  the 
note  were  not  parties  thereto,  appellant  cites  2  Daniels 
on  Negotiable  Instruments  (4th  ed.),  paragraph  1324, 
which  states  that  the  agreement  in  such  a  case  must 
be  made  with  the  principal.  But  the  authorities  cited 
in  support  of  the  text  say  that  where  the  maker  of 
the  note  or  bill  is  not  a  party  to  the  extension,  it  does 
not  prevent  an  action  thereon  by  the  holder,  and  con- 
sequently that  the  sureties  would  not  be  discharged. 
Evidently  the  word  "maker"  was  meant  to  include 
any  party  to  the  instrument,  for  in  each  of  the  cases 
cited  the  agreement  was  an  independent  one,  with 
persons  not  parties  to  the  note  or  bill,  it  being  held 
that  in  such  a  case  the  right  of  the  holder  to  maintain 
an  action  upon  the  note  against  the  principal  and  the 
sureties  still  existed,  although  he  might  be  subject  to 
an  independent  action  for  damages  by  the  persons 
with  whom  he  had  contracted  for  an  extension,  but 
with  which  the  persons  liable  upon  the  note  were  not 
concerned.  There  certainly  would  be  no  reason  for 
applying  the  proposition  to  a  case  of  this  kind.  These 
sureties  were  parties  to  the  note  and  had  a  right  to 
enter  into  a  contract  binding  the  holder  to  postpone 
action  thereon  for  a  specified  time. 

The  further  point  is  made  that  the  agreement 
would  not  release  Bussell  because  a  right  of  action 
against  all  the  persons  liable  upon  the  note  not  parties 
to  the  agreement  was  expressly  reserved  therein,  and 
the  authorities  seem  to  sustain  this  proposition,  hold- 
ing thfit  in  case  one  of  the  sureties  not  a  party  to  the 
agreement  for  the  extension  should  pay  the  same, 
the  implied  right  by  virtue  of  the  reservation  existed 
in  him  to  at  once  bring  an  action  against  the  other 
parties  who  had  stipulated  for  the  extension,  and  that 
his  rights  were  in  no  wise  impaired.     2  Daniels,  Ne- 
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gotiable  Instruments,  §  1322,  and  cases  cited;  Story, 
Promissory  Notes  (7th  ed.),  §  416. 

As  to  whether  §  756,  Code  Proc,  authorizing  any 
person  bound  as  surety  to  require  the  creditor  to 
forthwith  institute  an  action  upon  the  contract  when 
the  right  of  action  has  accrued,  or,  as  provided  in 
§  757,  in  case  of  a  failure  to  do  so  within  a  reasonable 
time,  that  the  surety  would  be  released,  would  affect 
this  proposition,  we  are  not  called  upon,  and  do  not 
desire,  to  determine  in  this  case,  as  the  point  is  not 
raised  by  counsel,  and  we  are  of  the  opinion  that  the 
second  point  made  by  the  respondent  must  be  sus- 
tained, which  is  that  the  taking  of  another  surety 
under  the  agreement  for  the  extension  released  Bussell 
who  was  not  a  party  thereto. 

This  point  seems  to  be  sustained  by  the  authorities. 
No  case  has  been  cited  to  us  directly  holding  the 
opposite,  although  a  number  have  been  called  to  our 
attention  holding  that  the  addition  of  a  surety  would 
not  discharge  the  principal  maker  because  it  in  no 
wise  altered  the  contract  which  the  maker  of  the  note 
had  entered  into,  his  obligation  being  to  pay  the  full 
amount  of  the  note  without  any  right  of  recourse 
against  the  sureties.  But,  as  applied  to  a  surety,  the 
case  seems  to  be  different,  because  it  is  an  alteration 
of  the  contract  as  to  him.  Some  of  the  reasons  given 
for  holding  that  a  surety  not  a  party  to  such  an  agree- 
ment is  released  are  that  the  action  might  be  brought 
in  another  jurisdiction,  by  reason  of  the  addition  of 
another  party;  that  the  amount  the  non-consenting 
surety,  in  case  he  should  pay  the  note,  would  be  en- 
titled to  receive  from  the  sureties  with  whom  he 
joined  by  way  of  contribution,  would  be  lessened; 
that  the  integrity  of  the  instrument  would  be  affected 
thereby.     And  a   further  reason  is   given   that  the 
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added  surety  migbt  make  a  payment  upon  the  note 
and  thus  extend  its  time  or  renew  it  as  against  the 
statute  of  limitations.  2  Brandt,  Suretyship  (2d  ed.), 
§380;  2  Parsons,  Notes  and  Bills,  pp.  241,  561;  2 
Daniels,  Negotiable  Instruments,  §§  1373-1375, 1387- 
1389. 

The  motion  for  a  non-suit  was  properly  granted. 

Affirmed. 

Anders,  Reavis  and  Gordon,  JJ.,  concur. 
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1 30  484  EvERBTT    Land    Company,   Respondent,   v.   John  J. 

Maney,  Appellant 

STIPULATED  DAMAGES  —  WHETHER  PENALTY  OB  LIQUIDATED  DAMAGI8 
—  ADMISSIBILITY  OF  PAROL  —  EVIDENCE  OF  CONTEMFOSAKI0C6 
AGREEMENTS. 

Where,  in  addition  to  the  money  consideration  for  a  conveyance 
of  real  estate,  a  note  for  a  farther  sum  is  also  given,  which  it  is 
stipulated  shall  be  void  if  the  grantee  shall  erect  on  the  land  within 
a  given  time  a  certain  class  of  buildings,  the  grantor  is  entitled  to 
receive  as  liquidated  damages,  for  a  failure  to  erect  such  baildinge, 
the  sum  named  in  the  note. 

Where  the  damages  resulting  from  the  breach  of  a  contract  are 
indefinite,  uncertain  and  difficult  to  prove,  the  amount  stipulated 
in  the  contract  as  damages  in  case  of  a  breach  should  be  considered 
as  liquidated  damages  and  not  as  a  penalty. 

Parol  proof  of  contemporaneous  agreements  between  the  parties 
is  inadmissible  to  affect  their  written  contract,  in  the  absence  of 
allegations  in  the  complaint  of  deceit  and  false  representations. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Affirmed. 

A,  R.  Titlow,  for  appellant. 
Francis  H.  Brownell,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  by  the  re- 
spondent to  foreclose  a  mortgage  for  purchase  money 
upon  four  lots  in  the  town  of  Everett  in  Snohomish 
county,  Washington,  said  lots  being  purchased  by  the 
appellant  in  the  spring  of  1892.  In  addition  to  the 
contract  to  pay  $3,050  for  the  four  lots,  the  appellant 
gave  an  obligation,  which  is  termed  a  bond,  in  the 
sum  of  $4,000,  which  obligation  was  accompanied  by 
a  note  for  that  amount;  for  the  balance  of  the  amount 
claimed,  no  note  was  given,  and  for  this  amount  the 
respondent  asks  no  personal  judgment  against  the 
appellant.  The  respondent  in  a  contemporaneous 
writing  agreed,  in  case  the  appellant  should  build 
upon  the  lots  sold  a  brick  house  of  the  value  of  $16- 
000  within  eighteen  months,  the  note  for  which  the 
$4,000  was  given  should  be  released.  This  action 
seeks  to  recover,  in  addition  to  the  amount  for  which 
no  note  was  given,  the  sum  of  $4,000,  with  interest  on 
the  same  since  the  date  of  its  execution,  and  to  fore- 
close the  mortgage  for  that  amount.  No  question  is 
made  by  the  appellant  concerning  the  validity  of 
the  judgment  for  anything  more  than  the  note  for 
$4,000  with  interest.  Judgment  was  rendered  in  favor 
of  the  respondent  for  the  whole  amount  claimed,  in- 
cluding the  $4,000  note,  from  which  judgment  this 
appeal  is  taken. 

It  is  the  contention  of  the  appellant  that  the  $4,000 
was  in  no  sense  a  part  of  the  purchase  price,  but  that 
it  was  a  provision  for  a  penalty,  and  that  the  .respon- 
dent must  bring  his  action  at  law  to  recover  whatever 
damages  he  can  prove  himself  to  have  sustained  by 
reason  of  the  breach  of  the  contract  in  not  building, 
it  being  conceded  that  the  contract  was  not  complied 
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with  in  that  respect.  It  appears  from  the  correspon- 
dence in  the  record  that,  outside  of  the  $4,000  note, 
the  price  asked  by  the  company  was  $3,050.  On  the 
4th  of  March  the  following  instruments  in  writing 
were  executed,  all  at  one  time  and  on  one  sheet  of 
paper: 

"Building  Bond. 
"No.  90. 

^'Thia  Memorandum  Witnesseth:  That  the  Everett 
Land  Company,  a  corporation,  has  by  deed  of  even 
date  herewith  sold  and  conveyed  to  John  J.  Maney 
the  following  described  real  estate  in  Snohomish 
county,  Washington,  to  wit:-  Lots  one  (1),  two  (2), 
three  (3)  and  four  (4)  in  block  six  hundred  and 
eighty-three  (683)  as  shown  upon  the  plat  of  Everett 
now  on  file  in  the  auditor's  office  of  said  county  for 
the  consideration  of  seven  thousand  and  fifty  dollars 
in  part  payment  of  which  sum  the  said  John  J.  Maney 
has  this  day  executed  to  the  Everett  Land  Company 
the  following  promissory  note: 

"$4,000.00. 

"Everett,  Wash.,  4th  March,  1892. 

''Eighteen  months  after  date  without  grace,  for 
value  received,  I  promise  to  pay  to  the  Everett  Land 
Company,  at  the  office  of  said  company  in  Everett, 
the  sum  of  four  thousand  dollars  with  interest  from 
date  at  the  rate  of  eight  per  cent,  per  annum  until 
paid,  principal  and  interest  payable  in  United  States 
gold  coin.  In  case  suit  is  instituted  to  collect  this 
note,  or  any  portion  thereof,  I  promise  to  pay  the 
further  sum  of  four  hundred  ($400.00)  dollars  as  attor- 
ney's  fee  in  such  case. 

"Due  4th  Septr.,  1893.  J.  J,  Manky." 

"In -case  John  J.  Maney  shall  within  eighteen 
months  from  this  date  cause  to  be  erected  and  com- 
pleted ready  for  ordinary  occupation  on  Lots  1,2,3 
and  4  in  block  683  above  described  (or  any  of 
them)  a  brick  or  store  building  or  buildings  to  be 
commenced  within  six  months  and  costing  not  less 
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than  $16,000.00,  then  the  above  note  shall  be  canceled 
and  returned  to  John  J.  Maney  otherwise  paid  accor- 
ing  to  the  terms  thereof. 

"Dated  at  Everett,  Wash.,  this  4th  day  of  March, 
1892.  The  Everbtt  Land  Company, 

**  By  Schuyler  Duryee, General  Manager." 

On  the  same  day  the  respondent  executed  in  legal 
form  a  deed  to  said  above  described  property  to  the 
appellant,  alleging  the  consideration  to  be  $7,050,  and 
on  the  same  day  a  mortgage  was  executed  by  the  ap- 
pellant in  favor  of  the  respondent  on  the  lots  sold  to 
secure  the  respective  sums  of  $763,  $762  and  $762,  due 
respectively  March  4,  1893,  March  4,  1894  and  March 
4,  1895;  also  specially  securing  the  sum  of  $4,000  and 
interest  thereon  according  to  the  terms  of  the  non- 
negotiable  promissory  note,  —  describing  the  note 
above  mentioned.  There  are  some  other  letters  and 
notices  given  to  the  appellant  by  the  respondent  be- 
fore the  execution  of  these  instruments,  which  it  is 
claimed  by  the  appellant  conclusively  show  that  the 
purchase  price  of  the  lots  was  actually  $3,050  instead 
of  $7,050,  and  he  contends  that  the  correspondence 
establishes  this  proposition  beyond  a  question.  Con- 
ceding, for  the  purposes  of  this  case  that  the  actual 
amount  asked  for  the  lots  was  as  contended  for  by  the 
appellant,  and  that  the  $4,000  was  no  part  of  the  pur- 
chase price,  although  there  are  cases  which  hold  ex- 
actly to  the  contrary,  yet  the  question  is  left  in  this 
case  as  to  whether  or  not  the  note  which  was  given 
for  the  $4,000  was  intended  as  a  penalty,  in  which 
case  the  action  upon  the  bond  would  have  to  be 
brought  by  the  appellant,  and  judgment  obtained  for 
the  amount  of  damages  proven,  or  whether  it  can  be 
considered  as  liquidated  damages.  If  it  is  to  be  con- 
sidered as  liquidated  damages,  then  there  would  be 
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nothing  left  for  the  jury  to  determine,  and  the  court 
would  have  jurisdiction  in  this  case  to  enter  judgment 
as  it  has  done.  There  is  some  conflict  in  the  author- 
ities on  this  question,  and  it  has  been  found  difficult 
and  even  impossible  to  lay  down  a  uniform  rule  gov- 
erning all  cases,  but  from  the  adjudications  certain 
rules  have  been  formulated  which  have  received  the 
sanction  of  the  great  majority  of  the  courts,  and  which 
it  may  be  said  are  to-day  universally  followed,  so  that 
the  only  question  is  as  to  the  application  of  the  rule 
to  the  facts  in  a  given  case.     The  first  rule  is  that: 

"  Wherever  the  payment  of  a  smaller  sum  is  se- 
cured by  a  larger,  the  larger  sum  thus  contracted  for 
can  never  be  treated  as  liquidated  damages,  but  must 
always  be  considered  as  a  penalty." 

That  rule  was  favorably  commented  upon  and  the 
principles  which  it  enunciates  were  followed  by  this 
court  in  Krutz  v.  Robbins,  12  Wash.  7  (40  Pac.  415, 
50  Am.  St.  Rep.  871),  where  it  was  held  that 

'' An  agreement  in  a  note  and  mortgage  securing 
it,  that,  in  case  of  default  in  the  payment  of  any  in- 
stallment of  interest,  insurance  premium,  taxes,  or 
the  principal,  the  mortgagor  will  pay  an  increased  rate 
of  interest,  is  in  the  nature  of  a  penalty  and  is  un- 
enforcible  in  a  suit  for  foreclosure." 

That  case  is  cited  by  the  appellant,  but  we  think 
that  the  principles  decided  and  discussed  there  do  not 
apply  to  this  kind  of  a  case;  nor  does  this  case,  as  we 
understand  it,  fall  within  the  rule  announced  above. 
The  payment  of  $3,050,  which  it  is  claimed  by  the 
appellant  was  the  purchase  price  of  the  lots,  is  not 
under  the  terms  of  this  mortgage  secured  or  attempted 
to  be  secured  in  any  way  by  the  $4,000  note.  So  far 
as  the  mortgage  is  concerned,  the  one  does  not  de- 
pend in  any  manner  upon  the  other,  but  the  two  aim- 
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ply  form  the  consideration  for  which  the  deed    is 
alleged  to  have  been  given. 
The  next  rule  is  that 

"  Where  an  agreement  is  for  the  performance  or 
non-performance  of  only  one  act,  and  there  is  no 
adequate  means  of  ascertaining  the  precise  damage 
which  may  result  from  a  violation,  the  parties  may, 
if  they  please,  by  a  separate  clause  of  the  contract,  fix 
upon  the  amount  of  compensation  payable  by  the  de- 
faulting party  in  case  of  a  breach;  and  a  stipulation 
inserted  for  such  purpose  will  be  treated  as  one  for 
liquidated  damages,'  unless  the  intent  be  clear  that 
it  was  designed  to  be  only  a  penalty." 

The  third  is  that 

"Where  an  agreement  contains  provisions  for  the 
performance  or  non-performance  of  several  acts  of 
different  degrees  of  importance,  and  then  a  certain 
sum  is  stipulated  to  be  paid  upon  a  violation  of  any 
or  of  all  such  provisions,  and  the  sum  will  be  in  some 
instances  too  large  and  in  others  too  small  a  compen- 
sation for  the  injury  thereby  occasioned,  that  sum  is 
to  be  treated  as  a  penalty,  and  not  as  liquidated  dam- 
ages." 

These  rules  are  set  out  in  their  order  by  Mr.  Pome- 
roy  in  his  work  on  Equity  Jurisprudence,  (vol.  1, 
§  441,  et  seq.),  and  the  author  in  presenting  the  third 
rule,  says: 

**This  rule  has  been  laid  down  in  a  somewhat 
different  form,  as  follows:  Where  the  agreement  con- 
tains provisions  for  the  performance  or  non-perform- 
ance of  acts  which  are  not  measurable  by  any  exact 
pecuniary  standard,  and  also  of  one  or  more  other 
acts  in  respect  of  which  the  damages  are  easily  ascer- 
tainable by  a  jury,  and  a  certain  sum  is  stipulated  to 
be  paid  upon  a  violation  of  any  or  of  all  these  pro- 
visions, such  sum  must  be  taken  to  be  a  penalty." 

Thus  carrying  out  the  idea  that  to  constitute  a 
stipulated  sum  a  penalt}%  the  damages  must  be  easily 
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ascertained  by  a  jury,  and  that  if,  under  the  circum- 
stances of  the  case,  the  damages  cannot  be  ascertained 
with  any  degree  of  certainty  or  safety,  the  stipulated 
sum  must  be  considered  liquidated  damages.  It  seems 
to  us  that  this  case  falls  squarely  within  the  second 
rule  announced,  that  there  is  no  adequate  means  of 
ascertaining  the  precise  damage  which  may  result 
from  a  violation,  and  that  the  parties  therefore  may, 
if  they  please,  contract  to  fix  upon  the  amount  of 
compensation  payable  by  a  defaulting  party  in  case  of 
a  breach.  Many  cases  are  cited  by  Mr.  Pomeroy  to 
sustain  this  doctrine,  and  in  many  of  them  the  cir- 
cumstances are  identical  in  principle  with  the  cir- 
cumstances as  shown  by  the  record  in  this  case.  The 
appellant  cites  as  being  parallel  with  the  case  at  bar 
the  case  of  LongworWs  ExYs  v.  Askren,  15  Ohio  St. 
370,  where  it  is  said: 

'*  A.  note  payable  in  a  series  of  installments,  pro- 
vided that  a  less  sum  would  be  accepted  in  full  pay- 
ment, if  each  installment  were  paid  punctually. 
Held:  That  the  larger  sum  was  in  the  nature  of  a 
penalty,  and  that  the  payment  of  the  less  discharged 
the  obligation,  though  defaults  had  occurred  in  pay- 
ing the-  installments." 

In  that  case  the  note  was  as  follows: 

"  For  value  received,  I  promise  to  pay  N.  Long- 
worth,  or  order,  one  thousand  dollars,  with  interest 
yearly  till  paid,  and  payable  as  follows:  in  two,  three, 
four,  five,  six,  seven,  eight,  nine  and  ten  years,  equal 
installments,  with  interest  yearly,  as  aforesaid;  being 
the  contract  price  of  a  lot.  But  if  each  and  every 
payment  is  made  punctually  as  due,  or  before  due,  or 
within  ten  days  after  each  is  due,  as  an  inducement 
to  punctuality,  two  hundred  dollars  of  the  amount 
will  be  released,  and  eight  hundred  dollars  and  its 
yearly  interest  accepted  in  full  payment,  but  not 
otherwise." 
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The  court  in  its  opinion  in  that  case  said: 

"All  that  the  plaintiff,  at  the  time  of  making  the 
contract,  had  a  right  to  expect,  was  the  payment  of 
eight  hundred  dollars  with  the  interest,  in  the  install- 
ments and  at  the  times  stipulated.  These  payments 
Ricords  had  promised  to  make  punctually.  A  default 
occurred;  and,  in  such  a  contract,  in  our  opinion,  in- 
terest is  to  be  regarded  as  a  compensation  for  the 
injury  caused  by  the  delay." 

So  that  it  will  be  seen  that  this  case  was  decided  on 
altogether  a  different  principle,  and  that  the  facts  in 
that  case  did  not  bring  it  within  the  rule  which  we 
have  announced,  because  all  that  the  respondent  in 
this  case  at  the  time  of  the  making  of  the  contract 
had  a  right  to  expect  was  not  performed  by  the  ap- 
pellant. He  had  a  right  to  expect  that  the  building 
contracted  for  would  be  erected.  The  contract  in  the 
case  at  bar  was  not  that  this  $4,000  note  should  be 
satisfied  if  the  obligations  for  $3,050  were  paid  when 
due;  had  it  been,  then  it  would  have  been  parallel 
-with  the  case  quoted,  but  this  obligation  was  based 
upon  something  separate  and  distinct  from  the  pay- 
ment of  the  amount  which  the  appellant  claims  was 
the  purchase  price  of  these  lots. 

In  Noyes  v.  PhillipSf  60  N.  Y.  408,  the  parties  agreed 
to  exchange  real  estate  upon  certain  specified  terms, 
and  each  agreed  to  deliver  a  deed  of  his  property  at  a 
time  specified  or  forfeit  the  sum  of  $500.  This  was 
held  by  the  trial  court  to  be  a  provision  for  liquidated 
damages.  The  case  went  to  the  appellate  court  finally, 
and  while  the  appellate  court  concluded  from  the  state 
of  the  pleadings  and  the  record,  that  that  question  was 
not  necessarily  before  them,  they  did  think  it  worth 
Mrhile,  however,  to  say: 

*'  It  is,  however,  proper  to  say  that  if  that  question 
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was  before  us  we  should  hesitate  in  holding  it  a  pen- 
alty, and  there  are  many  reasons  for  regarding  it  as  a 
provision  fixing  the  measure  of  damages  by  the  par- 
ties. The  word  *  forfeit'  is  not  conclusive.  A  funda- 
mental rule  upon  this  subject  is  that  the  words 
employed  must  in  general  yield  to  the  intention  of 
the  parties  as  evinced  by  the  nature  of  the  agreement, 
the  amount  of  the  sum  named,  and  all  the  surround- 
ing circumstances.  The  sura  named  is  reasonable  in 
amount  for  a  failure  to  perform  this  agreement;  it  is 
payable  for  one  breach,  viz.,  a  failure  to  deliver  a 
deed,  and  the  injury  is  in  some  degree  uncertain  in 
amount  and  extent  and  might  depend  upon  many  un- 
foreseen contingencies.  These  are  material  circum- 
stances favorable  to  an  inference  that  the  parties 
intended  to  fix  the  sum  as  the  measure  of  damages." 

In  Houghton  v,  Pattee,  58  N.  H.  326,  the  defendants 
gave  B.  their  note  for  $4,000,  part  of  the  price  of  land 
conveyed  by  B.  to  H.,  and  H.  gave  the  defendants  a 
bond  of  $4,000,  to  be  void  if  H.  should  expend  $40,- 
000  in  building  a  hotel  upon  the  land  within  a  cer- 
tain time,  and  a  mortgage  of  the  land  to  secure  the 
bond.  The  time  expired,  and  H.  did  not  perform  any 
considerable  part  of  the  condition  of  the  bond.  It 
will  be  seen  that  this  case  embraces  substantially  the 
facts  embraced  in  the  case  at  bar.  In  that  case  the 
court  decided  that  the  parties  intended  to  make  the 
$4,000  the  amount  of  liquidated  damages,  and  that 
the  difficulty  of  ascertaining  the  amount  of  defendant's 
damage  caused  by  the  plaintiff  's  not  building  might 
be  sufficient,  in  the  absence  of  other  evidence  to  show 
an  intent  to  fix  the  amount  in  a  bond.  Many  cases 
were  cited  to  sustain  the  decision.  The  same  decision 
was  rendered  on  substantially  the  same  state  of  facts 
in  Pratt  v,  Carroll,  8  Cranch,  470,  Ch.  J.  Marshall  de- 
livering the  opinion.  See,  also.  Chase  v.  Allen,  13 
Gray,  42. 
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Outside  of  these  decisions,  this  court  has  passed 
upon  this  case  in  Reichenbach  v.  Sage,  13  Wash.  365 
(43  Pac.  354,  52  Am.  St.  Rep.  51),  where  it  held  that: 

"A  provision  in  a  building  contract  for  the  recov- 
ery by  the  owner  of  ten  dollars  as  damages  for  each 
day  the  completion  of  the  building  is  delayed  after  the 
time  stipulated,  is  a  provision  for  liquidated  damages 
and  not  for  a  penalty." 

The  cases  cited  in  the  opinion  in  that  case  sustain 
the  theory  that,  where  the  damages  resulting  from  the 
breach  are  indefinite  and  uncertain,  and  difficult  to 
prove,  upon  a  breach  of  the  conditions,  the  amount 
stipulated  should  be  considered  as  liquidated  damages, 
and  the  case  at  bar  falls  squarely  within  this  rule,  and 
the  reasons  for  the  rule  apply  with  irresistible  force. 
From  the  nature  of  the  transaction  it  would  be  im- 
possible to  formulate  a  rule  governing  the  introduction 
of  testimony  which  would  establish  the  actual  dam- 
ages. There  is  no  test  which  can  be  applied.  The 
contract  itself  furnishes  no  standard  by  which  dam- 
ages flowing  from  its  breach  can  be  estimated  or 
measured  or  computed  with  any  degree  of  certainty 
whatever,  and  yet  it  can  be  easily  understood  that 
damages,  and  great  damages,  might  be  sustained  by  a 
breach  in  a  building  (contract  of  this  kind.  That  a 
substantial  brick  building  of  the  value  of  $16,000 
erected  on  the  lots  sold  would  materially  enhance  the 
value  of  adjacent  lots  is  almost  self-evident,  and  the 
respondent  had  a  right  to,  and  doubtless  did,  take 
this  fact  into  consideration  in  making  its  contract  of 
sale  with  the  appellant,  but  if  it  were  compelled  to 
prove  the  damages  it  sustained  by  reason  of  the  appel- 
lant's failure  to  build,  it  would  be  greatly  embarrassed. 
How  many  sales  it  lost  by  reason  of  the  absence  of  the 
building  contracted  for,  or  how  much  less  it  had  to 
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take  for  the  lots  actually  sold,  in  the  very  nature  of 
things  cannot  even  be  known  to  the  respondent,  to 
say  nothinfi^  of  the  difficulty  of  proof.  For  this  reason 
it  had  a  right  to  arbitrarily  fix  the  damages.  It  did 
fix  them,  and  the  appellant  agreed  to  the  terms,  and 
having  made  a  contract  which  they  had  a  right  to 
make,  and  which  would  obviate  any  subsequent  con- 
tention as  to  the  damages  incurred  in  case  of  a  breach, 
the  court  will  not  annul  their  contract  or  read  into  it 
a  provision  that  the  question  of  damages  shall  be  sub- 
mitted to  a  jury. 

It  is  also  contended  by  the  appellant  that  the  court 
erred  in  rejecting  testimony  offered  to  prove  contem- 
poraneous agreements  made  between  the  respondent 
and  the  appellant,  and  promises  of  certain  improve- 
ments, which  promises  were  violated  by  the  respon- 
dent. This  testimony,  we  think,  is  immaterial  under 
any  circumstances^  and  especially  it  could  not  be  in- 
troduced under  the  pleadings  in  this  case.  There  is 
no  allegation  of  deceit,  or  that  these  representations 
were  made  with  intent  to  deceive  or  defraud  the  ap- 
pellant. A  great  many  assignments  of  error  are  made 
in  this  case,  but  without  specially  reviewing  them  all, 
we  think  they  are  all  without  merit,  and  that  the  case 
depends  substantially  on  the  determination  of  the 
question  which  we  have  above  discussed.  It  is,  how- 
ever, claimed  by  the  appellant  that  the  testimony 
shows  that  an  extension  of  time  was  given  by  the  re- 
spondent to  the  appellant  to  construct  this  building. 
This  course  would  be  a  defense  to  this  action  if  it  had 
been  substantiated,  but  a  careful  examination  of  the 
record  in  this  case,  which  is  exceedingly  voluminous, 
fails  to  substantiate  this  contention.  The  testimony 
on  this  point  was  conflicting,  and  the  trial  court  hav- 
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ing  passed  upon  that  question,  we  do  not  feel  justified 
in  disturbing  its  judgment. 

The  judgment  will  in  all  things  be  affirmed. 

Scott,  C.  J.,  and  Reavis  and  Anders,  JJ.,  concur. 

Gordon,  J.,  dissents. 


[  No.  2476.    Decided  March  12, 1897.] 

C  M.  Sheafe,  Receiver,  Respondent,  v.  A.  W.  Hastie, 
Appellant 

ACTION  BT  RBCBIVBB  —  COUNTEBCLAIlf  —  UNLIQUIDATED  DEMANDS. 

In  a  suit  by  a  receiver  to  recover  upon  a  demand  due  an  insolvent 
corporation,  the  defendant  may,  under  Code  Proc.,  ^  106..  subd.  2, 
set  up  as  a  set-off  or  counterclaim,  any  unliquidated  demand  arising 
on  a  contract  of  the  corporation  and  existing  at  the  commencement 
of  the  action. 

Appeal  from  Superior  Court,  King  County. — Hon. 
T.  J.  Humes,  Judge.     Reversed. 

Carr  &  Preston,  and  W.  W.  Wilahire,  for  appellant: 

Counterclaims  and  *off-sets  of  this  character  can,  if 
proved,  be  successfully  interposed  in  an  action  by  the 
receiver  suing  in  the  right  of  the  corporation,  and  the 
right  of  the  receiver  to  exclude  such  off-set  or  counter- 
claim is  the  exception.  Armstrong  v.  Warner,  17  L.  R. 
A.  466,  and  authorities  in  defendants'  brief  therein; 
JBarbour  v.  National  Exchange  Bank,  20  L.  R.  A.  192; 
Hade  v.  McVay,  31  Ohio  St.  231;  Yardley  v.  Clothier, 
51  Fed.  506  (17  L.  R.  A.  462);  High,  Receivers  (2d 
ed.),  §  250. 

Clise  &  King,  for  respondent: 

In  general,  a  receiver  takes  title  to  property,  in  his 
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charge,  ^abject  to  all  subsisting  liens  against  it.  But 
there  is  a  limitation  to  this  right:  1st,  where  the  de- 
mand attempted  to  be  set  off  was  acquired  after  the 
appointment  of  a  receiver;  2d,  nor  where  it  arises  out 
of  a  right  independent  of  that  sued  upon;  3d,  nor 
where  the  effect  would  be  to  practically  give  a  prefer- 
ence to  one  creditor  over  others.  Batch  v.  WiUan,  25 
Minn.  299  (33  Am.  Rep.  467);  Stephens  v,  Schuchmann, 
32  Mo.  App.  333;  Clark  v.  Brockway,  3  Keyes  (N.  Y.), 
13;  Jordan  v.  Bank,  74  N.  Y.  467  (30  Am.  Rep.  319); 
High,  Receivers  (2d.  ed.),  §  252;  Beach,  Receivers, 
§  705;  Gluck  <fe  Becker,  Receivers,  p.  407;  1  Morse, 
Banks,  etc.,  §§  338,  339. 

Ordinarily,  an  unliquidated  demand  will  not  be 
off-set  against  a  liquidated  debt  due  to  the  corporation, 
where  such  a  demand  grows  out  of  the  breach  of  a 
contract  independent  of  the  debt  due  the  corporation. 
Gluck  &  Becker,  Receivers,  p.  400;  Ricketaon  v.  Rich- 
ardson, 19  Cal.  330;  Frickv.  White,  57  N.  Y.  105;  Bayer 
V.  Clark,  3  Neb.  161;  Irvine  v.  Dean,  27  S.W.  666;  Ameri- 
can  Manganese  Co,  v,  Virginia  Manganese  Co.,  21  S.  E. 
466;  Olyphant  v.  Steel  Co.,  39  Fed.  308:  Charmley  v. 
Sibley,  73  Fed.  980;  Smith  v.  Billings,  62  111.  App.  77; 
1  Morse,  Banks  &  Banking,  §  335. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  respondent,  as  receiver  of  the 
Washington  Savings  Bank,  sued  appellant  on  two 
promissory  notes,  aggregating  $400,  with  accumulated 
interest.  Appellant  demurred  to  the  complaint;  bat, 
without  setting  out  the  complaint  or  discussing  it  fur- 
ther, we  think  the  allegations  therein  were  sufficient 
to  constitute  a  cause  of  action,  and  that  the  demurrer 
was  properly  overruled. 

As  an  affirmative  defense  and  counterclaim  or  set- 
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off,  the  appellant  alleged  that  at  divers  and  sundry 
times  he  had  performed  services  as  an  attorney  for 
the  plaintiff  (respondent),  which  services  were  reason- 
ably worth  the  sum  of  $288.50,  and  of  which  only  the 
sum  of  $20  had  been  paid.  And  as  a  further  afiBrma- 
tive  defense  appellant  alleged  as  follows:  ''That  at 
all  the  times  herein  or  in  the  plaintiff's  complaint  re- 
ferred to,  and  ever  since  then,  the  assets  of  the  Wash- 
ington Savings  Bank  have  exceeded,  and  they  do 
now  exceed,  its  liabilities."  The  respondent  moved  to 
strike  that  portion  of  the  answer  in  relation  to  the 
assets  of  the  bank  exceeding  its  liabilities,  which  mo« 
tion  was  sustained  by  the  court.  A  reply  was  filed 
denying  the  affirmative  allegations  of  the  answer. 

Upon  the  trial  of  the  cause  the  respondent  objected 
to  the  introduction  on  the  part  of  the  appellant  of  any 
evidence  tending  to  support  his  counterclaim,  on  the 
ground  of  incompetency,  and  that  the  appellant's 
alleged  counterclaim  could  not  be  set  up  against  re- 
spondent as  receiver  of  the  Washington  Savings  Bank. 
This  objection  was  sustained  by  the  trial  court  and 
appellant  excepted.  Appellant  thereupon  moved  for 
a  continuance  on  the  ground  of  surprise,  for  the  rea- 
son that  the  sixth  paragraph  of  appellant's  affirmative 
answer  having  been  stricken,  the  respondent's  motion 
is  immaterial,  irrelevant  and  redundant,  and  exposed 
appellant's  said  affirmative  partial  defense  and  coun- 
terclaim to  the  objection  now  urged  by  respondent, 
and  that  he  should  be  allowed  a  continuance  to  enable 
him  to  reinstate  said  paragraph  six — which  contained 
the  allegation  that  the  assets  of  the  bank  exceeded  its 
liabilities.  The  appellant  offered  to  make  an  affidavit 
in  support  of  his  motion  for  a  continuance,  and  asked 
to  amend  his  answer  so  as  to  include  the  allegation 
contended  for,  but  the  trial  court  overruled  the  motion 
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and,  upon  the  hearing  of  the  testimony,  instructed  the 
jury  to  find  a  verdict  for  respondent  in  the  full  amount 
of  his  claim  on  said  notes,  which  the  jury  accordingly 
did,  and  judgment  was  rendered  thereon. 

It  is  not  necessary  to  pass  upon  the  alleged  error  of 
the  court  in  striking  out  paragraph  six  of  the  answer, 
for,  in  the  absence  of  this  allegation,  we  think  the  set- 
off  should  have  been  allowed.  If  there  was  an  account 
existing  between  the  appellant  and  the  respondent's 
bank,  upon  which  a  balance  could  have  been  struck 
at  any  time  prior  to  the  failure  of  the  bank,  if  it  did 
fail,  it  ought  to  have  been  considered  as  made,  and  the 
relative  rights  should  not  have  been  changed  by 
reason  of  the  insolvency  of  the  bank. 

If  the  set-off  sought  to  be  pleaded  by  the  appellant 
had  amounted  to  a  counterclaim,  or  a  claim  which 
would  have  over-balanced  the  claim  of  the  respondent, 
and  would  have  established  a  demand  over,  then  it  is 
true  that  the  excess  of  claim  established  by  the  appel- 
lant could  only  have  been  pro  rated  equally  with  the 
claims  of  other  creditors  against  the  bank,  if  the  bank 
had  really  been  insolvent  and  its  liabilities  exceeded 
its  assets. 

But  that  case  is  not  presented  here.  On  the  techni- 
cal question  as  to  whether  a  counter  claim  could  have 
been  pleaded  in  this  action,  we  are  aware  that  there 
is  some  conflict  of  authority  on  the  proposition  gen- 
erally, but  it  seems  to  us  that  our  statute  is  so  plain 
and  explicit  that  construction  cannot  be  invoked.  If 
we  consider  it  as  a  counterclaim,  then  g  195  of  the  Code 
of  Procedure  provide  that  the  counterclaim  mentioned 
in  the  preceding  section  must  be  one  existing  in  favor 
of  a  defendant  and  against  a  plaintiff,  between  whom 
a  several  judgment  might  be  had  in  the  action,  and 
arising  out  of  one  of  the  following  causes  of  action : 
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(1)  A  cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action;  (2)  in  an  action  arising  on  con- 
tract, any  other  cause  of  action  arising  also  on  con- 
tract and  existing  at  the  commencement  of  the  action. 
This  defense  falls  squarely  within  the  provisions  of 
this  clause.  The  action  is  an  action  arising  on  con- , 
tract.  The  counterclaim  sought  to  be  alleged  and 
proven  is  a  cause  of  action  arising  also  on  contract ^ 
and,  according  to  the  record,  was  existing  at  the  com- 
mencement of  the  action.  And  if  it  is  to  be  construed 
as  a  set-off,  then  §  806  is  controlling,  which  provides 
that  the  defendant  in  a  civil  action  upon  a  contract 
expressed  or  implied  may  set-off  any  demand  of  a  like 
nature  against  the  plaintiff  in  interest,  which  existed 
and  belonged  to  him  at  the  time  of  the  commence- 
ment of  the  suit.  There  seems  to  be  no  real  differ- 
ence between  counterclaims  and  set-offs,  so  far  as  the 
statute  is  concerned,  excepting  that  technicall}''  there 
is  a  difference  in  degree,  the  set-off  amounting  only  to 
a  set-off  or  balance  of  the  claim  sued  upon,  or  some 
portion  thereof,  and  the  counterclaim  comprehending 
a  set-off  and  an  additional  claim  which  would  warrant 
a  judgment  over  in  favor  of  the  defendant,  if  it  were 
established ;  and,  whatever  conflict  of  authority  there 
may  be,  this  court  has  established  the  right  of  the  de- 
fendant to  a  set-off  or  counterclaim  where  the  claim 
is  unliquidated,  as  in  the  case  at  bar,  in  Shelton  v. 
Conant,  10  Wash.  193  (38  Pac.  1013),  where  it  was 
held  that,  under  Code  of  Procedure,  §  195,  in  an  action 
arising  on  contract,  the  defendant  could  counterclaim 
for  any  cause  of  action  against  the  plaintiff  arising  on 
contract,  whether  liquidated  or  not. 

We  think  the  record  shows  that  the  counterclaim 
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sought  to  be  proven  in  this  case  was  not  barred  by  the 
statute  of  limitations. 

The  judgment  will  be  reversed  with  instructions  to 
the  lower  court  to  grant  a  new  trial  in  accordance 
with  this  opinion. 

Scott,  C.  J.,  and  Reavis,  Anders  and  Gordon,  JJ., 
concur. 


[No.  2402.    Decided  March  12, 1887.] 

W.  P.  Rauch,  Respondent,  v.  A.  C.  Chapman,  Treat" 
urer  of  Klickitat  County ,  AppeUant. 

COUNTIBS — OONBTITUTIONAL  LUflTATION  OF  INDBBTBDNES8 — EXPBK8B8 
IMPOSED  BT  LAW  —  CUBBBNT  EXPBNBB8. 

The  constitutional  limitation  of  county  indebtedness,  in  $  6,  art. 
8,  of  the  state  constitution,  does  not  include  the  necessary  expend- 
itures made  mandatory  in  the  constitution  and  provided  for  by  the 
legislature,  and  which  are  thereby  imposed  upon  the  county. 

Liabilities  incurred  by  a  county  in  conforming  to  the  constitu- 
tion and  laws  of  the  state,  and  those  current  expenses  which  are 
necessary  to  the  maintenance  and  life  of  the  county  government 
itself,  are  primary  obligations,  which  of  necessity  always  continue, 
and  which  are  entitled  to  priority  over  liabilities  incurred  by  the 
county  for  other  purposes. 

Appeal  from  Superior  Court,  Klickitat  County.— 
Hon.  Solomon  Smith,  Judge.     Reversed. 

W.  jB.  Presby,  and  Huntington  &  Wilson,  for  appel- 
lant. 

C.  H.  Spalding,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Rkavis,  J. — Suit  in  equity,  by  a  taxpayer  of  Klick- 
itat county,  against  the  county  treasurer  to  enjoin  the 
payment  of  certain  county  warrants,  on  the  ground 
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that  they  were  issued  after  the  constitutional  limita- 
tion of  county  indebtedness  had  been  incurred.  The 
complaint,  after  other  necessary  allegations,  set  forth 
that  the  indebtedness  of  the  county  was  more  than 
one  and  one-ha)f  per  centum  of  the  taxable  property 
therein,  and  no  validation  by  vote  of  the  electors  had 
been  made  of  any  additional  indebtedness.  The 
answer  stated,  among  other  defenses  to  the  suit,  that 
the  warrants  in  controversy  were  compulsory  obliga- 
tions imposed  upon  the  county  by  the  constitution  and 
laws  of  the  state;  and  specified  some  of  the  purposes 
for  which  the  warrants  were  issued,  among  which 
were  services  for  jurors  in  the  superior  court,  witness 
fees  in  criminal  proceedings,  and  sheriff's  expenses 
in  serving  criminal  process,  and  expenses  incurred 
at  the  general  state  election.  Plaintiff  demurred  to 
this  affirmative  defense,  which  demurrer  was  sus- 
tained by  the  superior  court,  and  the  court  thereupon, 
among  other  facts,  found  the  following,  which  are 
material  to  the  consideration  of  the  cause  by  this 
court: 

"7th.  That  the  total  indebtedness  of  said  county  on 
the  9th  day  of  March,  1893,  and  during  all  of  the  time 
of  the  issue  of  the  warrants  now  called  was  $85,441.92, 
and  greatly  exceeded  the  constitutional  limit  of  in- 
debtedness for  said  county,  after  deducting  therefrom 
the  cash  in  the  treasury  and  all  taxes  levied  and  un- 
•coUected. 

**  8th.  That  the  warrants  now  called  by  the  county 
treasurer  are  the  debts  contracted  after  said  9th  day 
of  March,  1893,  and  were  issued  between  the  2nd  day 
of  April,  1893,  and  the  26th  day  of  July,  1893,  during 
all  of  which  time  said  indebtedness  of  $85,441.92 
was  outstanding,  and  all  of  said  warrants  now  called 
were  and  are  in  excess  of  the  constitutional  limit  of 
indebtedness  of  said  county  and  were  issued  without 
the  assent  of  the  voters  of  said  county  first  had  and 
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obtained  at  an  election  held  for  that  purpose,  and  they 
have  not  been  validated  by  any  vote  of  the  electors 
of  said  county  since  their  issue." 

Judgment  was  rendered  against  the  defendant  and 
a  permanent  injunction  issued  against  the  payment 
of  the  warrants  designated  in  the  complaint.  The 
defendant  appeals. 

1.  Respondent  maintains  here  that  the  payment  of 
the  warrants  is  inhibited  by  §  6  of  art.  8  of  the  con- 
stitution of  this  state^  of  which  the  part  material  for 
consideration  is  as  follows:  "No  county,  city,  town, 
"school  district  or  other  municipal  corporation  shall 
"  for  any  purpose  become  indebted  in  any  manner  to 
"  an  amount  exceeding  one  and  one-half  per  centum 
"  of  the  taxable  property  in  such  county,  etc.,  with- 
"  out  the  assent  of  three-fifths  of  the  voters  therein 
"  voting  at  an  election  for  that  purpose.  .  .  . 
"  Provided,  that  no  part  of  the  indebtedness  allowed 
"  in  this  section  shall  be  incurred  for  any  purpose 
"  other  than  strictly  county,  city,  town,  school  district 
"or  other  municipal  purposes;"  and  with  the  further 
proviso  that  any  city  or  town  shall  be  allowed  to  be- 
come indebted  to  a  larger  amount,  not  exceeding  five 
per  centum  additional  for  supplying  such  city  or  town 
with  water,  light  and  sewers,  when  the  works  for  sup- 
plying the  same  shall  be  owned  and  controlled  by  the 
municipality. 

It  will  be  observed  that  the  question  involved  in 
this  cause  is  the  construction  of  the  above  section  of 
the  constitution.  Without  the  aid  of  judicial  inter- 
pretation which  has  been  placed  upon  this  or  sub- 
stantially the  same  constitutional  provision  in  several 
state  constitutions,  we  might  be  justified  in  reading 
the  section  plainly  thus:  "No  county,  etc.,  shall  be- 
come  indebted,"  and  confine  the  reading  to  indebt- 
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edness  incurred  by  the  county  itself.  But  evidently 
from  the  conflicting  adjudications  that  have  been 
rendered  upon  this  question,  the  language  of  the  con- 
stitution in  this  section  is  susceptible  of  more  than 
one  reading.  Assuming  this  to  be  correct,  we  must 
endeavor  to  determine  its  true  intent  and  meaning. 

Judge  CooLKY,  in  his  work  on  Constitutional  Limit- 
ations, pages  57,  58,  observes: 

"  It  is  therefore  a  very  proper  rule  of  construction, 
that  the  whole  is  to  be  examined  with  a  view  to  arriv- 
ing at  the  true  intention  of  each  part;  and  this  Sir 
Edward  Coke  regards  as  the  most  natural  and  genuine 
method  of  expounding  a  statute.  If  any  section  of  a 
law  be  intricate,  obscure  or  doubtful,  the  proper  mode 
of  discovering  its  true  meaning  is  by  comparing  it 
with  the  other  sections,  and  finding  out  the  sense  of 
one  clause  by  the  words  or  obvious  intent  of  another. 
.  .  .  The  rule  applicable  here  is,  that  effect  is 
to  be  given,  if  possible,  to  the  whole  instrument,  and 
to  every  section  and  clause.  If  different  portions 
seem  to  conflict,  the  courts  must  harmonize  them,  if 
practicable,  and  must  lean  in  favor  of  a  construction 
which  will  render  every  word  operative,  rather  than 
one  which  may  make  some  words  idle  and  nugatory. 
This  rule  is  applicable  with  special  force  to  written 
constitutions,  in  which  the  people  will  be  presumed 
to  have  expressed  themselves  in  careful  and  measured 
terms,  corresponding  with  the  immense  importance 
of  the  powers  delegated,  leaving  as  little  as  possible  to 
implication.  It  is  scarcely  conceivable  that  a  case  can 
arise  where  a  court  would  be  justified  in  declaring 
any  portion  of  a  written  constitution  nugatory  be- 
cause of  ambiguity.  One  part  may  qualify  another 
so  as  to  restrict  its  operation,  or  apply  it  otherwise 
than  the  natural  construction  would  require  if  it  stood 
by  itself;  but  one  part  is  not  to  be  allowed  to  defeat 
another,  if  by  any  reasonable  construction  the  two 
can  be  made  to  stand  together." 

And  again  the  same  authority,  on  page  37: 
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*'  '  What  is  a  constitutiou  and  what  are  its  objects? 
.  .  .  .  It  is  not  the  beginning  of  a  community, 
nor  the  origin  of  private  rights,  it  is  not  the  fountain 
of  law,  nor  the  incipient  state  of  government;  it  is  not 
the  cause,  but  consequence,  of  personal  and  political 
freedom;  it  grants  no  rights  to  the  people,  but  is  the 
creature  of  their  power,  the  instrument  of  their  con- 
venience. Designed  for  their  protection  in  the  enjoy- 
ment of  the  rights  and  powers  which  they  possessed 
before  the  constitution  was  made,  it  is  but  the  frame- 
work of  the  political  government,  and  necessarily 
based  upon  the  pre-existing  condition  of  laws,  rights, 
habits  and  modes  of  thought.  There  is  nothing 
primitive  in  it;  it  is  all  derived  from  a  known  source. 
It  presupposes  an  organized  society,  law,  order,  prop- 
erty, personal  freedom,  a  love  of  political  liberty,  and 
enough  of  cultivated  intelligence  to  know  how  to 
guard  it  against  the  encroachments  of  tyranny.    .   .'  " 

When  the  constitution  of  Washington  was  adopted 
by  the  people,  of  the  newly-born  state,  the  various 
county  governments  in  the  territory  were  recognized 
and  their  organizations  and  powers  in  a  great  meas- 
ure continued.  A  large  body  of  laws  applicable  to 
the  new  state,  and  which  the  people  had  for  a  long 
time  been  accustomed  to,  were  found  and  continued 
in  force.  At  this  time  some  of  the  counties  in  the 
state  were  already  indebted  to  an  amount  equal  to  the 
constitutional  limitation  of  one  and  one-half  per 
centum.  The  state  itself  inherited  from  its  territorial 
form  liabilities  which  very  nearly  equaled  the  limit- 
ation on  state  indebtedness  prescribed  in  §  1,  art.  8 
of  the  constitution.  The  several  counties,  in  addition 
to  their  organization  for  local  purposes,  and  having 
conferred  upon  them  the  power  to  control  and  build 
county  roads  and  bridges,  erect  public  buildings  for 
county  purposes,  and  do  many  other  things  connected 
with  the  county  as  a  corporation,  also  had  imposed 
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upon  them  certain  duties  by  the  state,  and  became 
governmental  agencies,  in  the  territory  comprised  in 
the  county,  for  the  state.  Section  11  of  art.  11  author- 
izes any  county,  city,  town  or  township  to  make  and 
enforce  within  its  limits  all  such  local  police,  sanitary 
and  other  regulations  as  are  not  in  conflict  with  gen- 
eral laws.     Section  12  of  the  same  article  provides: 

"The  legislature  shall  have  no  power  to  impose 
taxes  upon  counties  ...  or  upon  the  inhabitants 
or  property  thereof,  for  county  .  .  .  purposes, 
but  may  by  general  la^^s  vest  in  the  corporate  author- 
ities thereof  the  power  to  assess  and  collect  taxes  for 
such  purposes." 

The  duty  has  been  imposed  upon  the  several  coun- 
ties in  this  state  to  provide  for  and  pay  certain  nec- 
essary expenses  for  the  enforcement  of  the  criminal 
laws  of  the  state  and  for  expenses  incurred  at  the 
regular  biennial  state  elections  at  which  county  and 
state  officers  are  elected,  and  in  carrying  out  other 
functions  of  the  state;  and  also  to  make  expenditures 
necessary  for  the  existence  of  the  county  organization. 

Section  8,  art.  6  of  the  constitution,  provides  for 
biennial  elections.  Section  5,  art.  11,  also  provides  for 
the  election  in  the  several  counties  of  boards  of  county 
commissioners,  sheriffs,  county  clerks,  treasurers, 
prosecuting  attorneys,  and  other  county  officers  as 
public  convenience  may  require,  and  devolves  upon 
the  legislature  the  power  to  prescribe  their  duties  and 
fix  their  terms  of  office,  and  to  regulate  the  compen- 
sation of  all  such  officers  in  proportion  to  their  duties, 
and  that  for  that  purpose  the  legislature  may  classify 
the  counties  by  population. 

A  similar  limitation  of  county  indebtedness  as  in 
this  state  is  found  in  a  number  of  the  constitutions  of 
the  new  states,  and  the  limitation  itself  is  of  some- 
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what  recent  growth.  It  may  well  be  inquired  what 
were  the  conditions  of  counties  or  municipal  corpor- 
ations, and  what  was  the  mischief  which  caused  the 
expression  of  these  limitations  in  the  organic  laws 
of  these  states.  A  recurrence  to  the  history  of  the 
times  will  show  that  many  counties  and  municipali* 
ties  had  become  largely  indebted,  beyond  their  capacity 
to  pay,  for  public  improvements  of  various  kinds. 
In  many  of  these  states,  for  a  considerable  period  of 
time,  counties  and  municipalities  aided  railway  build- 
ing, and  many  of  them  became  bankrupt  by  reason  of 
the  obligations  and  liabilities  incurred  in  such  aid  of 
railway  companies  and  various  other  public  improve- 
ments which  were  deemed  advantageous  in  the  rapid 
development  of  the  territory  included  within  the 
county.  Hence,  another  limitation  upon  the  power 
of  counties  and  other  municipalities  to  incur  indebt- 
edness is  found  in  these  recent  constitutions,  which 
found  expression  in  that  of  our  state  in  §  7  of  art.  8: 

"No  county,  city,  town  or  other  municipal  corpor- 
ation shall  hereafter  give  any  money  or  property,  or 
loan  its  money  or  credit,  to  or  in  aid  of  any  individ- 
ual, association,  company  or  corporation,  ...  or 
become  directly  or  indirectly  the  owner  of  any  stock 
in  or  bonds  of  any  association,  company  or  corpor- 
ation." 

2.  The  objects  of  government  have  usually  become 
multiplied  with  the  development  of  complex  and  arti- 
ficial conditions  of  society.  There  is  much  contro- 
versy at  times  among  our  statesmen  as  to  the  necessary 
and  proper  limitations  upon  the  powers  of  govern- 
ment, both  state  and  municipal,  but  all  are  agreed 
that  certain  necessary  fundamental  functions  of  gov- 
ernment must  always  be  expressed  and  exercised. 
The  protection  of  life,  liberty  and  property,  the  con- 
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servation  of  peace  and  good  order  in  the  state,  cannot 
remain  in  abeyance!  These  functions  of  government 
are  elementary  and  indestructible.  The  constitutional 
convention  which  framed,  and  the  sovereign  people 
who  adopted,  a  republican  form  of  government  for  the 
state  of  Washington,  had  these  known  principles  in 
mind.  Section  10  of  the  Declaration  of  Rights  pre- 
scribes: ''Justice  in  all  cases  shall  be  administered 
openly  and  without  unnecessary  delay; "  and  in  §  22 
it  is  declared:  ''  In  criminal  prosecutions  the  accused 
shall  have  the  right  to  .  .  .  have  compulsory 
process  to  compel  the  attendance  of  witnesses  in  his 
own  behalf,  have  a  speedy  public  trial  by  an  impartial 
jury  of  the  county  in  which  the  offense  is  alleged  to 
have  been  committed.  .  .  .  ."  Provision  is  also 
made  in  the  constitution  for  the  organization  and 
maintenance  of  the  county  government  and,  as  we 
have  seen,  its  administration  is  ancillary  to  that  of  the 
state.  All  these  provisions  of  the  organic  law  are 
alike  declared  to  be  mandatory.  It  would  make  these 
various  provisions  of  the  constitution  contradictory 
and  render  some  of  them  nugatory,  if  a  construction 
were  placed  upon  the  limitation  of  county  indebted- 
ness which  would  destroy  the  efficiency  of  the  agen- 
cies established  by  the  constitution  to  carry  out  the 
recognized  and  essential  powers  of  government.*  It 
cannot  be  conceived  that  the  people  who  framed  and 
adopted  the  constitution  had  such  consequences  in 
view.  The  judicial  power  was  vested  in  the  courts; 
the  law  must  be  administered  through  them;  the  jury 
is  an  essential  part  of  the  judicial  procedure;  justice 
must  be  administered  without  unnecessary  delay  be- 
tween the  citizens  of  the  state;  persons  accused  of 
crimes  must  have  a  speedy  and  impartial  jury  trial; 
compulsory   process  must  be  served   by   the  sheriff. 
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witnesses  are  compelled  to  appear.  The  regulation  of 
much  of  this  procedure,  and  the  compensation  of 
jurors  and  witnesses,  as  well  as  of  officers,  in  the 
counties,  is  vested  in  legislative  discretion.  Section 
1  of  art.  9  of  the  constitution  declares:  "It  is  the 
paramount  duty  of  the  state  to  make  ample  provision 
for  the  education  of  all  children  residing  within  its 
borders;"  and  §  2,  same  article:  ''the  legislature  shall 
provide  for  a  general  and  uniform  system  of  public 
schools."  Our  constitution  seems  to  have  added  to 
the  proper  and  essential  functions  of  free  government 
the  maintenance  of  public  schools. 

3.  The  construction  by  some  of  the  other  courts  of 
similar  constitutional  provisions  may  here  be  exam- 
ined. In  Grant  County  v.  Lake  County,  17  Ore.  453 
(21  Pac.  447),  the  court,  referring  to  the  constitution 
of  Oregon,  said  : 

'*  The  constitutional  inhibition  that  no  county  shall 
create  any  debts  or  liabilities  which  shall,  singly  or  in 
the  aggregate,  exceed  the  sum  of  five  thousand  dollars, 
except  to  suppress  insurrection  or  repel  invasion,  does 
not  imply  that  all  debts  and  liabilities  against  a 
county  over  and  above  that  sum  are  necessarily  ob- 
noxious to  that  provision.  To  justify  the  court  in 
finding  the  said  conclusion  of  law,  it  should  have 
found  that  the  county  created  the  indebtedness.  Coun- 
ties do  not  create  all  the  debts  and  liabilities  which 
they  are  under;  ordinarily  such  |debts  and  liabilities 
are  imposed  upon  them  by  law.  i  A  county  is  mainly 
a  mere  agency  of  the  state  government  —  a  function 
through  which  the  state  administers  its  governmental 
affairs  —  and  it  has  but  little  option  in  the  creation  of 
debts  and  liabilities  against  it.  It  must  pay  the  sala- 
ries of  its  officers,  the  expenses  incurred  in  holding 
courts  within  and  for  it,  and  various  and  many  other 
expenses  the  law  charges  upon  it,  and  which  it  is 
powerless  to  prevent.  Debts  and  liabilities  arising  out 
of  such   matters,  whatever   sum  they  may   amount 
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to,  cannot  in  reason  be  said  to  have  been  created  in 
violation  of  the  provision  of  the  constitution  referred 
to,  as  they  are  really  created  by  the  general  laws  of 
the  state,  in  the  administration  of  its  governmental 
affairs.  Said  provision  of  the  constitution,  as  I  view 
it,  only  applies  to  debts  and  liabilities  which  a  county, 
in  its  corporate  character,  and  as  an  artificial  person, 
voluntarily  creates." 

This  decision  has  been  followed  by  the  same  court 
in  WormingUm  v.  Pierce,  22  Ore.  606  (30  Pac.  450); 
Burnett  v.  Markley,  23  Ore.  436  (31  Pac.  1050),  and 
Dorothy  v.  Pierce,  27  Ore.  373  (41  Pac.  668). 

The  supreme  court  of  California,  in  Lewis  v.  Widber, 
99  Cal.  412  (33  Pac.  1128),  observes: 

^'  The  respondent  contends  .  .  .  that  he  should 
not  pay  petitioner's  salary  on  account  of  §  18  of  art. 
XI  of  the  state  constitution,  which  reads  as  follows  : 
*  No  county,  city,  town,  township,  board  of  education, 
or  school  district,  shall  incur  any  indebtedness  or 
liability  in  any  manner,  or  for  any  purpose,  exceed- 
ing any  year  the  income  and  revenue  provided  for  it 
for  such  year,  without  the  assent  of  two-thirds  of  the 
qualified  voters,'  etc.  It  is  quite  apparent,  however, 
that  this  clause  of  the  constitution  refers  only  to  an 
indebtedness  or  liability  which  one  of  the  municipal 
bodies  mentioned  has  itself  incurred,  that  is,  an  in- 
debtedness which  the  municipality  has  contracted,  or 
a  liability  resulting,  in  whole  or  in  part,  from  some 
act  or  conduct  of  such  municipality.  Such  is  the 
plain  meaning  of  the  language  used.  The  clear  intent 
expressed  in  the  clause  was  to  limit  and  restrict  the 
power  of  the  municipality  as  to  any  indebtedness  or 
liability  which  it  has  discretion  to  incur  or  not  to  incur. 
But  the  stated  salary  of  a  public  ofiicer  fixed  by  statute 
is  a  matter  over  which  the  municipality  has  no  con- 
trol, and  with  respect  to  which  it  has  no  discretion; 
and  the  payment  of  his  salary  is  a  liability  estab- 
lished by  the  legislature  at  the  date  of  the  creation  of 
the  office.     It,  therefore,  is  not  an  indebtedness  or  lia- 

37—16  WASH. 
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bility  incurred  by  the  municipality  within  the  mean- 
ing of  said  clause  of  the  constitution/' 

In  Texas  the  constitution  requires  that  cities  in 
creating  debts  shall  at  the  same  time,  make  provision 
for  the  payment  of  the  debts  by  assessing  and  collect- 
ing a  tax  to  pay  the  interest  thereon  and  to  provide  a 
sinking  fund  to  meet  the  principal.  This  require- 
ment of  the  constitution  has  been  held  not  to  apply  to 
debts  created  by  the  city  for  current  expenses.  City 
of  Terrell  V.  Desaaint,  71  Tex.  770  (9  S.  W.  593);  Biddk 
V.  City  of  Terrell,  82  Tex.  335  (18  S.  W.  691). 

Section  2786  of  the  Revised  Statutes  of  Louisiana 
declares  that  the  constituted  authorities  of  incorpo- 
rated towns  and  cities  of  the  state  ''shall  not  here- 
after have  power  to  contract*  any  debt  or  pecuniary 
liability  without  fully  providing  in  the  ordinance 
creating  the  debt  the  means  of  paying  the  principal 
and  interest  of  the  debt  or  contract."  The  supreme 
court  of  Louisiana,  construing  the  inhibition  in  the 
above  section  upon  a  claim  arising  for  payment  of  ex- 
penses of  indigent  small  pox  patients,  which  duty  was 
imposed  on  the  city  by  the  state  law,  says: 

"  The  debt  on  which  this  judgment  is  founded  is  for 
current  municipal  expenses;  and  we  have  held  that 
debts  for  such  expenses  do  not  fall  under  the  restric- 
tions imposed  by  the  statute  referred  to.  Laycoch  v. 
City  of  Baton  Rouge,  35  La.  Ann.  479."  State,  ex  rel. 
Marchand,  v.  New  Orleans,  37  La.  Ann.  13. 

In  Grant  v.  City  of  Davenport,  36  Iowa,  396,  the 
supreme  court  of  Iowa,  says : 

''  Our  constitution  declares  that '  no  municipal  cor- 
poration shall  be  allowed  to  become  indebted  in  any 
manner,  or  for  any  purpose,  to  an  amount  in  the  ag- 
gregate exceeding  five  per  centum  on  the  value  of  the 
taxable  property  within  such  corporation.'  .  .  . 
The  plaintiffs  aver  in  their  petition  the  amount  of 
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the  taxable  property  and  also  the  amount  of  the  city 
indebtedness  upon  bonds  executed  in  compromise  of 
a  previous  bonded  debt,  and  show,  by  express  aver- 
ments, that  the  present  indebtedness  of  the  city  is  in 
excess  of  the  constitutional  limit.  The  direct  ques- 
tion is  therefore  presented,  whether  the  ordinance 
and  its  acceptance,  which  together  constitute  a  con- 
tract, create  an  indebtedness  by  the  city,  in  the  sense 
of  that  word  as  used  in  the  constitution.  And  we  are 
not,  by  any  means,  inclined  to  limit  or  restrain  the 
meaning  of  the  word  '  indebtedness,'  as  there  used,  so 
as  to  confine  it  to  debts  evidenced  b;  bond  or  to  those 
which  are  due  simply,  but  rather  to  give  to  the  word 
its  fair  and  legitimate  meaning  and  general  accepta- 
tion. We  have  heretofore  recognized  and  adjudicated 
the  right  and  duty  of  a  city  to  retain  and  apply  its 
current  revenues  to  the  payment  of  its  proper  and 
ordinary  current  expenses;  and  this  too,  as  against  a 
judgment  creditor,  who  demanded  and  insisted  upon 
the  application  of  such  revenues  to  the  payment  of 
his  judgment  debt,  then  long  overdue.  Coy  v.  The  City 
of  Lyons,  17  Iowa,  1;  Coffin  v.  The  City  of  Davenport,  26 
Id.  315.  This  right  to  thus  apply  the  current  revenues 
to  the  defraying  of  ordinary  expenses  is  grounded 
upon  the  fact  that  such  a  course  is  absolutely  neces- 
sary to  the  life  of  the  municipality  and  to  the  success- 
ful accomplishment  of  the  purposes  of  its  creation. 
Any  appropriation  of  these  revenues,  therefore,  whether 
by  ordinance  or  by  contract,  to  the  payment  of  the 
ordinary  ex;penses,  would  be,  beyond  question  it  seems 
to  us,  both  reasonable  and  proper."  Argenti  v.  City  of 
San  Francisco,  16  Cal.  255;  Welch  v.  Strother,  74  Cal. 
413  (16  Pac.  22);  Smith  v.  Dedham,  144  Mass.  177  (10 
N.  E.  782),  which  approves  Laycock  v.  City  of  Baton 
Rouge,  swpra\  Barnard  v.  Knox  County,  37  Fed.  563. 

In  Potter  v.  Douglas  County,  87  Mo.  239,  suit  was 
brought  to  recover  from  the  county  the  sum  of  $450, 
on  account  of  services  performed  by  plaintiff  as  sheriff 
and  jailor  in  keeping  certain  prisoners  committed  to 
jail  by  the  court.     Section  12  of  art.  10  of  the  constitu- 


680  RAUCH  V.  CHAPMAN. 

OpinioQ  of  the  Court— Rbavib,  J.  [  16  Waih. 

tion  of  Missouri  prohibited  any  political  corporation 
or  subdivision  of  the  state  from  becoming  indebted 
in  any  manner,  or  for  any  purpose,  to  an  amount  ex- 
ceeding in  any  year  the  income  and  revenue  for  such 
year  without  the  assent  of  two-thirds  of  the  voters 
thereof.  It  was  admitted  that  the  county  expenses 
had  exceeded  the  income  and  revenue  for  the  year  and 
there  was  no  assent  of  the  voters  to  any  increase. 
The  supreme  court  of  Missouri  says : 

"  The  only  point,  then,  for  discussion,  is  the  liabil- 
ity of  defendant  in  such  circumstances  as  already  set 
forth.  .  .  .  The  statute  .  .  .  makes  it  the 
duty  of  the  sheriff  or  jailor  of  a  county  to  receive 
prisoners  .  .  .  and  safely  keep  them  subject  to 
the  orders  of  the  judge  of  the  court  for  the  county 
whence  such  prisoners  are  brought;  .  .  .  and  an- 
nounces a  penalty  for  failure  thus  to  bring  the  prison- 
ers before  the  proper  court  for  trial,  and  renders  such 
sheriff,  etc.,  liable  for  imprisonment  for  contempt,  and 
also  to  a  civil  action  for  damages." 

And  another  section  of  the  statute  "permits  such 
sheriff,  etc.,  for  such  failure,  etc.,  to  be  removed  from 
office  and  rendered  incapable  thereafter  of  holding  the 
same."     The  court  continues; 

"  These  sections  are  to  be  considered  in  connection 
with  §  12  of  art.  10  of  our  constitution.  ...  It 
is  manifest,  if  that  section  of  the  constitution  applies 
in  cases  of  this  sort,  the  predicament  in  which  those 
counties  are  placed  which  have  neither  jails  nor  suf- 
ficient revenue,  is  a  most  lamentable  one,  bereft,  as 
they  would  be,  of  all  means  for  the  safe  keeping  of 
that  dangerous  class  of  persons  whose  violations  of 
the  law  caused  their  arrest.  .  .  .  After  carefully 
considering  the  subject  I  am  not  of  the  opinion  that 
the  constitutional  prohibition  should  be  ruled  to  ap- 
ply in  instances  like  the  present.  ...  I  do  not 
regard  §  12,  supra^  as  applying  here,  because  the  effect 
of  such  construction  would  be  destructive  of  the  peace 
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and  good  order  in  every  county  embraced  within  the 
provisions  of  §  6090  aforesaid;  for  it  would  be  an  im- 
possibility to  submit  to  a  vote  of  the  people  of  the 
county  concerned,  the  question  of  an  unascertained 
and  unascertainable  indebtedness  to  be  incurred  in 
the  future,  as  the  exigencies  of  the  case  might  de- 
mand. ...  It  is  not  to  be  intended  that  those 
who  framed,  or  those  who,  by  their  vote,  adopted  our 
constitution,  contemplated  or  sanctioned  any  such 
mischievous  and  destructive  result.  .  .  .  Such  a 
construction,  destroying,  as  it  would,  the  very  funda- 
mental safeguards  and  bulwarks  of  organized  govern- 
ment and  society,  would  be  to  attribute  to  the  framers 
of  the  constitution  a  most  palpable  absurdity;  and  by 
an  absurdity  is  meant  that  which  is  to  be  regarded  as 
morally  impossible,  which  is  contrary  to  reason,  or, 
in  other  words,  which  could  not  be  attributed  to  men 
in  their  right  senses." 

4.  The  constitution  of  Colorado,  §  6,  art.  11,  provides: 

**  No  county  shall  contract  any  debt  by  loan  in  any 
form  except  for  the  purpose  of  erecting  necessary  pub- 
lic buildings,  making  or  repairing  public  roads  and 
bridges;  and  such  indebtedness  contracted  in  any  one 
year  shall  not  exceed  the  rates  upon  the  taxable  prop- 
erty in  such  county,  following:  [then  specifying  the 
counties  in  gradation  according  to  the  taxable  prop- 
erty]. .  .  .  and  the  aggregate  amount  of  indebt- 
edness of  any  county  for  all  purposes,  exclusive  of 
debts  contracted  before  the  adoption  of  this  constitu- 
tion, shall  not  at  any  time  exceed  twice  the  amount 
above  herein  limited,  unless  .  .  .  the  question  of 
incurring  such  debt  shall,  at  a  general  election,  be 
submitted  to  such  of  the  qualified  electors,"  etc. 

The  supreme  court  of  Colorado,  construing  this  sec- 
tion of  the  constitution,  holds  that  the  limitation  is 
absolute,  and  that  no  liability  can  be  incurred  there- 
under by  a  county  for  any  necessary  governmental 
purpose,  for  expenses  of  courts,  payment  of  jurors  or 
any  other  purpose.     The  court  says: 
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''The  limitation  being  applicable  to  all  debts,  ir- 
respective of  their  form,  it  follows  that,  in  determin- 
ing the  amount  of  county  indebtedness  at  any  time, 
county  warrants  are  to  be  taken  into  the  account,  and 
any  warrant  which  increases  the  indebtedness  over 
and  beyond  the  limit  fixed  is  in  violation  of  the  con- 
stitutional provision,  and  void."  People  v.  Maj/j  9 
Colo.  98  (10  Pac.  641). 

But  this  construction  of  the  constitution  by  the  su- 
preme court  of  Colorado  has  led,  it  seems,  to  some 
curious  makeshifts  by  the  legislature  of  that  state, 
which  have  been  approved  by  the  court.  Thus,  in 
the  case  of  People  v.  May,  9  Colo.  404  (12  Pac.  838), 
the  court  reaffirms  that  the  limitation  imposed  upon 
county  indebtedness  by  the  constitution,  §  6,  art.  11, 
includes  liabilities  contracted  by  the  county  author- 
ities under  the  direct  authority  of  the  legislature,  as 
well  as  those  contracted  by  them  under  their  general 
statutory  power.  But,  besides  that,  "a  county  which 
has  reached  the  constitutional  limit  of  indebtedness 
may  constitutionally  make  assignments  of  the  annual 
revenue  accruing  from  taxes  levied  but  uncollected 
for  the  current  year,  provided  such  assignments  are 
not  in  excess  of  the  amount  covered  by  the  annual 
levy  for  the  year  in  which  such  assignment  is  made» 
and  the  warrant  or  instrument  of  assignment  is  ex- 
pressly made  payable  out  of  the  incoming  revenue  for 
the  current  year,  and  is  an  assignment  pro  tanto  with- 
out recourse  by  the  county  of  such  fund."  And  thus 
it  will  be  seen  that  the  legislature  of  Colorado,  in  acts 
approved  by  the  supreme  court  of  that  state,  has  found 
a  method  of  prolonging  the  life  of  the  counties  and 
exercising  the  ordinary  functions  of  government  by 
making  an  assignment  of  a  portion  of  the  uncollected 
revenue  of  the  county  for  the  ensuing  year  without 
recourse  back  upon  the  county. 
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In  the  case  of  Rollins  v.  Lake  County^  34  Fed.  845, 
the  emineDt  judge.  Brewer,  construing  the  above  sec- 
tion of  the  Colorado  constitution,  differed  with  the 
supreme  court  of  the  state,  and  held  that  necessary 
expenditures  imposed  upon  the  county  by  authority 
of  the  state  were  not  within  the  inhibition  of  the  con- 
stitution. But  this  case,  on  appeal,  in  Lake  County 
V.  Rollins,  130  U.  S.  662  (9  Sup.Ct.  651),  was  reversed- 
In  this  case  the  supreme  court  of  the  United  States, 
speaking  by  Mr.  Justice  Lamar,  says: 

"  We  cannot  say,  as  a  matter  of  law,  that  it  was  ab- 
surd for  the  framers  of  the  constitution  for  this  new 
state  to  plan  for  the  establishment  of  its  financial  sys- 
tem on  a  basis  that  should  closely  approximate  the 
basis  of  cash.  It  was  a  scheme  favored  by  some  of 
the  ablest  of  the  earlier  American  statesmen.  Nor  can 
the  fact  disclosed  in  the  bill  of  exceptions,  that,  after 
the  adoption  of  the  state  constitution  the  county 
oflBcials,  and  many  of  the  people,  designedly  or  unde- 
signedly, disregarded  the  constitutional  rule,  render 
the  plan  absurd.  If  it  was  a  mistaken  scheme,  if  its 
operation  has  proved  or  shall  prove  to  be  more  incon- 
venient than  beneficial,  the  remedy  is  with  the  people, 
not  with  the  courts." 

In  considering  the  distinguished  authority  which 
enunciated  the  above  views,  it  is  well  to  reflect  that 
this  cause  came  from  the  state  of  Colorado  into  the 
supreme  court  of  the  United  States,  and  that  the  de- 
cision of  the  latter  court  might  well  be  rested  upon 
the  ground  that  the  same  construction  had  previously 
been  given  to  the  constitution  of  Colorado  by  the 
state  supreme  court.  It  is  true  that  many  able  states- 
men have  favored  the  establishment  of  a  financial 
system  for  government  upon  a  cash  basis;  but  the  fact 
that,  while  theoretically  such  a  system  is  favored  and 
doubtless  is  very  desirable,  it  has  never  yet  in  practice 
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been  done,  occQrs  to  us  to  be  a  powerful  argument  that 
practical  statesmen  in  a  constitutional  convention,  and 
the  people  in  its  adoption,  would  have  the  emergencies 
shown  by  universal  history  in  view,  rather  than  the 
disquisitions  of  philosophical  writers  upon  this  subject. 

The  supreme  court  of  Missouri,  in  Barnard  &  Co* 
V.  Knox  County,  105  Mo.  382  (16  S.  W.  917),  in  effect 
overruled  the  former  case  of  Potter  v.  Douglas  County^ 
supra,  but  evidently  upon  the  authority  of  Lake 
County  V.  Rollins,  supra. 

We  are  constrained  to  rule  that  the  constitutional 
limitation  of  county  indebtedness  in  §  6  of  article  8  of 
our  constitution,  does  not  include  those  necessary  ex- 
penditures made  mandatory  in  the  constitution  and 
provided  for  by  the  legislature  of  the  state,  and  im- 
posed upon  the  county;  that  the  paymert  of  these  is 
a  prior  obligation,  and  other  liabilities  incurred  by 
the  county  are  subject  and  inferior  to  these  primary 
obligations  which  must  of  necessity  always  continue. 

The  cause  is  reversed  and  remanded  to  the  superior 
court  of  Klickitat  county,  with  instructions  to  proceed 
in  conformity  to  the  views  expressed  in  this  opinion. 

Scott,  C.  J.,  and  Anders,  Dunbar  and  Gordon,  JJ., 
concur. 
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Seattle  National  Bank,  Respondent,  v.  R.  W.  Em-  l_».^l 

MON8,  Appellant 

A88IOMMBNT  OF  PBOBCI8BOBT  KOTB  —  ACTION  BY   A8BIONBE — BVIDBNCB. 

In  an  action  upon  a  promissory  note  by  an  assignee,  it  is  not 
necessary  to  prove  a  transfer  by  indorsement  or  written  assignment 
in  order  to  show  title  in  plaintiff. 

Where  the  notes  and  secnrities  of  one  bank  have  been  assigned 
to  another  bank  in  trust  to  secure  the  latter  for  advances  made,  the 
trustee  bank  may,  under  Code  Proo.,  $  134,  which  requires  that 
every  action  shall  be  prosecuted  in  the  name  of  the  real  party  in  in- 
teresty  maintain  an  action  upon  a  renewal  note  made  payable  to  the 
assignor  bank  some  months  subsequent  to  the  assignment,  when 
fluch  renewal  note  was  taken  by  the  trustee  bank  in  payment  of 
other  notes  duly  transferred  to  it  by  the  prior  assignment,  and  had 
been  made  payable  in  the  name  of  the  assignor  merely  for  conven- 
ience in  keeping  the  accounts  of  the  two  banks  separate. 

Appeal  from  Superior  Court,  King  County. — Hon. 
T.  J.  Humes,  Judge.     Affirmed. 

John  E,  Humphries,  and  E.  P.  Edsen,  for  appellant. 
Carr  &  Preston,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  was  an  action  brought  by  re- 
spondent against  the  appellant  and  other  defendants 
upon  a  promissory  note.  Service  was  had  only  upon 
K.  W.  Emmons,  the  case  being  dismissed  as  to  H.  H. 
Smmons;  issues  were  formed  and  trial  had  as  to  R. 
W.  Emmons  and  verdict  rendered  in  favor  of  respon- 
dent;  judgment  followed,  from  which  judgment  an 
appeal  is  taken.  The  admitted  facts  are  about  as  fol- 
lows: In  November  1894,  the  Commercial  National 
Bank  of  Seattle  held  two  promissory  notes,  one  signed 
by  R.  W.  Emmons  (the  appellant  herein)  and  the 
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other  signed  by  Emmons  <fe  Emmons,  a  firm  of  lawyers, 
of  which  firm  R.  W.  Emmons  was  a  member.  The  notes 
were  made  payable  to  the  order  of  the  Commercial  Na- 
tional Bank.  On  November  22, 1894,  said  bank  made 
over  all  of  its  assets  and  assigned  all  of  its  securities  and 
all  its  rights  of  action  then  possessed  or  thereafter  to 
accrue,  to  the  respondent,  the  Seattle  National  Bank, 
and  with  its  other  assets  delivered  over  the  said  two 
notes,  after  indorsing  them.  This  assignment  was 
made  by  resolution  of  the  Commercial  National  Bank 
and  was  known  to  the  appellant.  The  appellant  after- 
wards made  some  payments  upon  the  said  notes,  and 
on  April  9, 1895,  acting  for  himself  and  his  partner,  took 
up  the  two  notes  and  gave  in  place  thereof  the  note 
in  action,  which  amounts  to  $1,000.  This  last  note 
was  given  to  the  plaintiff  but  made  payable  in  form 
to  the  order  of  the  Commercial  National  Bank.  It  is 
admitted  that  the  note  in  suit  has  never  been  in  the 
possession  of  the  Commercial  National  Bank.  By  the 
terms  of  the  agreement  between  the  banks,  the  Seattle 
National  Bank  held  the  assets  of  the  Commercial  Na- 
tional Bank  upon  a  trust,  which  in  brief  was  that  after 
collection  of  the  securities  and  payment  therefrom  of 
the  amounts  advanced  by  the  Seattle  National  Bank 
to  pay  off  the  depositors  of  the  Commercial  National 
Bank  and  the  trustee's  compensation,  the  balance  was 
to  be  paid  over  to  the  Commercial  National  Bank  or 
its  stockholders.  Upon  this  state  of  afikirs,  the  Seattle 
National  Bank  brought  its  action  to  collect  the  note  in 
question,  alleging  in  substance  that  on  the  9th  day  of 
April,  1895,  for  a  valuable  consideration,  the  appel- 
lant made,  executed  and  delivered  a  certain  promis- 
sory note  in  writing,  whereby  it  agreed  to  pay  the  sum 
of  $1,000  to  the  Commercial  National  Bank  of  Seattle, 
Washington,  with  $50  as  an  attorney's  fee  in  case  suit 
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was  instituted  to  collect  the  note;  setting  out  the  note 
in  full,  which  was  signed  "  Emmons  &  Emmons;''  al- 
leging that  no  part  of  the  note  had  been  paid  except  the 
sum  of  $139.09  and  the  interest  up  to  the  9th  day  of  Oc- 
tober, 1895;  alleging  the  amount  yet  due;  and  further 
alleging  that  on  the  22d  day  of  November,  1894,  the 
Commercial  National  Bank,  a  corporation,  for  value 
received,  assigned,  transferred  and  set  over  to  the 
plaintiff  the  said  promissory  note,  and  the  plaintiff  is 
now  the  owner  and  holder  of  the  same;  and  praying 
for  judgment. 

R.  W.  Emmons,  answering  separately,  denied  in 
substance  the  main  allegation  of  the  complaint  and 
set  up  a  set-off  or  counterclaim  against  the  Seattle 
National  Bank,  but,  under  the  testimony,  it  will  not 
be  necessary  to  mention  this  set-off  or  counterclaim, 
as  the  appellant,  according  to  his  own  testimony,  had 
no  legal  right  to  it  in  this  action.  During  the  course 
of  proceedings  the  action  was  dismissed  as  to  H.  H. 
Emmons.  At  the  close  of  the  testimony  the  jury 
were  instructed  to  bring  in  a  verdict  for  the  plaintiff, 
which  they  did,  and  upon  which  verdict  the  judgment 
before  mentioned  was  based.  The  appellant's  con- 
tention here  is  that  the  complaint  is  inconsistent  with 
itself,  that  inasmuch  as  it  is  alleged  that  the  note  was 
not  made  until  April,  1895,  it  is  self-evident  that  it 
could  not  have  been  assigned  by  the  Commercial 
National  Bank  to  respondent  in  November,  1894,  that 
the  proofs  in  the  case  do  not  constitute  an  assign- 
ment, and  that  they  are  inconsistent  with  the  alle- 
gations of  the  complaint.  The  first  point  is,  that  the 
suit,  having  been  upon  an  assigned  note  the  only  way 
to  prove  title  in  the  respondent  was  by  an  indorse- 
ment or  written  assignment.  We  have  examined  the 
cases  cited  by  appellant  to  sustain  this  claim,  but  do  no^ 
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think  that  they  are  in  point,  or  that  they  involve  the 
question  at  issue  in  this  case.  The  case  which  comes 
the  nearest  discussing  the  points  in  question  here  is 
Watson  V.  Conwell,  3  Ind.  App.  518  (30  N.  E.  5).  There, 
it  is  true,  a  demurrer  was  held  good  to  a  complaint  in 
an  action  by  the  assignee  of  an  account  which  neither 
made  the  assignor  a  party  defendant  nor  averred  an 
•*  indorsement  in  writing/'  but  this  holding  was  made 
with  reference  to  a  special  statute  in  Indiana  which 
provides  that  "when  an  action  is  brought  by  the 
assignee  of  a  claim  arising  out  of  contract,  and  not 
assigned  by  indorsement  in  writing,  the  assignor  shall 
be  made  a  defendant,  to  answer  as  to  the  assignment 
of  his  interest  in  the  subject  of  the  action,*'  and  of 
course  can  have  no  relevancy  to  the  question  at  issue 
in  this  case.  It  is  true  that  there  is  an  apparent  con- 
flict between  the  allegations  of  the  complaint,  but  it  is 
only  apparent,  and  the  facts  proven  in  this  case,  it 
seems  to  us,  constitute  an  assignment  in  law,  and 
indeed  it  is  about  the  only  way  in  which  the  action 
could  have  been  brought.  Section  134  of  the  Code  of 
Procedure  provides  that  every  action  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest.  It  is 
evident  from  the  testimony  in  this  case  that  the  real 
party  in  interest  is  the  respondent,  and  the  Commer- 
cial National  Bank  would  have  had  no  right  to  have 
brought  the  action;  and  if  the  Seattle  National  Bank 
were  not  allowed  to  bring  it,  the  result  would  be  that 
the  obligation  which  the  appellant  had  voluntarily 
entered  into  could  not  be  enforced.  The  authorities 
do  not  sustain  the  proposition  that  an  €tssignment  of 
a  chose  in  action  must  exclusively  be  in  writing.  In 
Riker  v.  Curtis,  39  N.  Y.  Supp.  340,  it  was  held  that: 

"A  chose  in  action  may  be  assigned  by  parol  as  well 
as  by  writing,  and,  where  there  is  no  written  assign- 
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ment,  it  is  a  question  of  fact  whether  there  was  a 
transfer." 

Citing  many  cases  to  sustain  the  doctrine,  and  the 
court  in  that  connection  says: 

"  The  books  are  full  of  cases  upholding  transfers,  to 
effectuate  the  intention  of  the  parties,  whenever  it 
could  be  done  without  contravening  some  statute  or 
ground  of  public  policy.  Where  there  is  no  written 
transfer,  the  question  whether  there  has  been,  in  fact, 
such  an  appropriation  as  to  effect  a  transfer,  is  one  of 
fact  for  the  jury." 

To  the  same  effect  are  Hoffman  v.  Smithy  (Iowa)  63 
N.  W.  182;  Moore  v.  Lowrey,  25  Iowa,  336  (95  Am.  Dec. 
790);  and  in  fact  this  question  was  clearly  passed  upon 
by  this  court  in  the  case  of  Yakima  National  Bank  v. 
Knipe,  6  Wash.  851  (33  Pac.  835),  where  we  held  that 

"The  note,  when  introduced  in  evidence  by  the 
plaintiff,  with  what  purported  to  be  an  indorsement 
in  blank  thereon,  prima  facie  established  the  fact  that 
the  plaintiff  was  the  owner  and  holder  thereof. " 

Again,  it  seems  to  us  that  this  is  a  question  which, 
outside  of  any  right  of  set-off  or  counterclaim  which 
the  appellant  may  have,  cannot  be  raised  by  the  maker 
of  the  note.  These  are  questions  that  are  more  inter- 
esting to  the  assignor  and  the  assignee.  Especially 
would  appellant  not  be  allowed  to  interpose  an  objec- 
tion under  the  testimony  in  this  case,  where,  knowing 
the  circumstances,  he  voluntarily  gave  this  note  for 
the  benefit  of  the  Seattle  National  Bank  to  the  Com- 
mercial National  Bank  and  received  a  consideration 
therefor,  namely,  the  former  notes.  It  is  in  testimony 
that  the  note  was  made  formally  payable  to  the  Com- 
mercial National  Bank  simply  as  a  matter  of  conven- 
ience in  keeping  the  accounts  between  the  two  banks, 
and  so  far  as  the  sufficiency  of  the  complaint  is  con- 
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cerned,  if  there  had  been  no  allegation  in  relation  to 
the  assignment  of  the  note,  the  allegation  that  the 
plaintiff  was  the  owner  and  holder  of  it  would  have 
been  sufficient,  under  the  statute  which  requires  that 
the  action  shall  be  brought  in  the  name  of  the  real 
party  in  interest,  to  have  admitted  proof  of  the  assign- 
ment and  transfer  of  the  note  to  the  plaintiff,  or  of 
any  fact  which  would  tend  to  establish  the  ownership 
of  the  plaintiff  in  the  note. 
The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Anders,  Reavis  and  Gordon,  JJ., 
concur. 


[No.  2484.    Decided  March  16, 1897.] 

The  State  of  Washington,  Respondent,  v.  C.  M.  Shel- 
TON,  Appellant. 

INTOXICATING  LIQUOBS  —  UNLICENSED  SALE  —  BURDEN  OP  PROOF— EVI- 
DENCE —  WITNESS  —  CROSS-EXAMINATION. 

In  a  prosecution  for  selling  intoxicating  liquors  without  a  license 
therefor,  the  burden  is  upon  the  defendant  to  show  that  the  sale  wu 
made  under  a  license.     (Gordon,  J.,  dissents). 

In  a  prosecution  for  selling  whiskey  without  license,  the  foct 
that  a  witness  testified  to  the  sale  of  blackberry  brandy  cannot  be 
urged  as  error,  when  the  prosecution  made  no  attempt  to  pursue  the 
subject  and  there  was  no  motion  to  strike  the  answer  on  the  part  of 
the  defendant. 

The  refusal  to  instruct  the  jury  to  find  a  verdict  for  defendant,  in 
a  prosecution  for  selling  liquor  without  a  license,  is  not  enoneoos, 
when  the  testimony  of  the  prosecuting  witness,  an  unwilling  one 
for  the  state,  shows  that  he  purchased  whiskey  from  defendant  about 
six  months  prior  to  the  finding  of  the  indictment  against  him, 
although  the  testimony  of  defendant,  they  being  the  only  two  wit- 
nesses, is  fiatly  contradictory. 

Where  a  witness  has  testified  to  only  two  purchases  of  whiskey 
at  defendant's  drug  store,  one  from  defendant  and  the  other  fiom 
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an  employee,  and  bis  recollection  in  regard  to  the  purchase  from  de- 
fendant has  been  shown  to  be  uncertain,  the  defendant  may  prop- 
erly cross-examine  him  as  to  the  date  of  his  purchase  from  the 
employee,  for  the  purpose  of  testing  his  memory  as  to  the  sales  tes- 
tified to. 

Where  the  prosecuting  witness,  in  the  trial  of  an  indictment  for 
selling  intoxicating  liquors,  has  testified  that  he  purchased  whiskey 
at  defendant's  drug  store  and  made  an  entry  thereof  in  a  poison 
register  kept  for  the  entry  of  sales  of  liquor  and  poisons,  and  the  de- 
fendant has  testified  that  there  was  no  entry  of  sale  to  witness  ex- 
cept of  Paris  green,  it  is  error  for  the  court  to  exclude  testimony  as 
to  the  date  of  such  purchase,  and  also  to  exclude  testimony  as  to  the 
registry  book  kept  by  defendant,  on  the  ground  of  immateriality  of 
the  evidence. 

Appeal  from  Superior  Court,  Klickitat  County. — 
Hon.  Solomon  Smith,  Judge.     Reversed. 

Huntington  &  WiUony  and  W.  B,  Preaby,  for  appellant: 
It  was  error  for  the  court  to  instruct  the  jury  that 
**  it  is  not  necessary  for  the  state  to  prove  that  the  de- 
fendant had  no  license,  nor  that  it  was  sold  upon  a 
physician's  presci^iption.  These  matters  are  matters 
of  defense,  and  if  either  of  them  exist  it  is  necessary 
for  the  defendant  to  prove  that  it  does  exist,  not  for 
the  state  to  prove  that  it  does  not  exist."  The  rule 
in  Massachussetts  seems  to  have  been  invariably  that 
contended  for  by  appellant,  until  changed  by  statute. 
Commonwealth  v.  Bolkom,  3  Pick.  281;  Commonwealth 
V.  Tuttle,  12  Cush.  502;  Commonwealth  v.  Kimball,  7 
Mete.  304;  Commonwealth  v.  Thurlow,  24  Pick.  374. 
And  this  is  the  rule  adopted  by  other  states.  State  v. 
Kuhuke,  26  Kan.  405;  State  v.  Nye,  32  Kan.  201 ;  State  v. 
Schweiter,  27  Kan.  499;  Mehan  v.  State,  7  Wis.  670; 
Hepler  v.  State,  58  Wis.  46;  Lisbon  v,  Lyman,  49  N.  H. 
553;  State  v.  Perkins,  53  N.  H.  435. 

C.  H.  Spalding,  Prosecuting  Attorney,  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  defendant  was  the  owner  of  a 
drug  store  in  the  town  of  Goldendale  in  Klickitat 
county,  and  was  convicted  of  selling  intoxicating 
liquors  to  one  Oscar  Nelson  without  having  any 
license  therefor.  The  indictment  alleged  the  sale  as 
on  the  second  day  of  April,  1896,  and  the  trial  was 
had  in  June  following.  The  prosecution  offered  evi- 
dence to  show  a  sale  and  rested,  without  attempting  to 
prove  that  the  defendant  had  no  license,  and  one  of 
the  points  urged  on  this  appeal  is  that  the  burden  of 
proof  was  on  the  state  to  show,  at  least  prima  facie, 
that  the  defendant  had  no  license.  The  authorities 
are  in  conflict  upon  this  proposition,  but  the  greater 
number  of  cases  seem  to  hold  that  this  burden  should 
be  placed  on  the  defendant  (Black,  Intoxicating 
Liquors,  §507;  1  Greenleaf,  Evidence,  §79),  and  this 
undoubtedly  is  the  more  convenient  rule,  for,  if  the 
defendant  has  a  license,  it  is  imposing  upon  him  no 
hardship  to  require  him  to  make  proof  of  it,  and  he 
has  the  same  right  of  recourse  to  the  public  records  to 
prove  the  issuance  of  it  that  the  prosecution  has,  and 
in  a  locality  where  many  licenses  are  issued,  and  the 
record  of  the  issuance  thereby  rendered  voluminous, 
it  might  be  somewhat  of  a  hardship  on  the  state  to 
require  the  prosecution  to  show  from  such  records 
that  no  license  had  been  issued  to  the  defendant. 

It  is  next  contended  that  it  was  error  to  allow  the 
prosecution  to  introduce  evidence  to  show  a  sale  of 
blackberry  brandy  by  the  defendant  to  Nelson,  the 
principal  witness  for  the  state.  On  this  point  the 
record  is  as  follows  : 

'*  Question:  What  kind  of  liquor  have  you  bought 
there  ?     Answer:     I  bought  blackberry  brandy  there. 
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"Q.  State  whether  or  pot  you  ever  bought  any 
whiskey  ?  " 

There  was  no  attempt  upon  the  part  of  the  prose- 
cution to  pursue  the  question  of  the  sale  of  any  black- 
berry brandy,  and  there  was  no  motion  made  by  the 
defendant  to  strike  the  answer.  The  efforts  upon  the 
part  of  the  state  were  directed  towards  showing  a  sale 
of  whiskey  by  the  defendant  to  said  witness,  and, 
without  entering  into  any  consideration  of  the  ques- 
tion as  to  whether  blackberry  brandy  is  an  intoxicat- 
ing liquor  or  not,  we  are  satisfied  that  no  error  is 
disclosed  by  the  record  on  this  proposition. 

It  is  next  contended  that  the  motion  for  a  verdict 
in  favor  of  the  defendant  when  the  prosecution  rested, 
as  well  as  a  request  for  an  instruction  to  the  jury  to 
find  a  verdict  for  him  at  the  close  of  the  case,  should 
have  been  granted.  These  questions  present  some 
diflBculty.  The  testimony  as  to  the  sale  was  confined 
to  two  witnesses.  Nelson  and  the  defendant.  Answer- 
ing the  question  as  to  whether  he  ever  bought  whiskey 
of  the  defendant,  and  some  further  questions  thereon, 
Nelson  testified: 

** Answer:  I  have  called  for  whiskey;  I  couldn't 
swear  whether  or  not  I  got  whiskey. 

*'Q.  You  called  for  whiskey  ?     A.  I  did. 

"Q.  When  was  that?  A.  I  couldn't  tell  you  the 
exact  time. 

"  Q.  Well,  come  as  near  to  it  as  you  can.  A.  That 
is  a  thing  I  couldn't  hardly  swear  to.  It  might  have 
been  three  months  ago,  it  might  have  been  six  or 
seven  months.  It  might  have  been  longer  since  I 
called  for  whiskey. 

"  Q.  What  is  your  best  judgment  about  what  time 
it  was  ?  A.  It  has  probably  been  quite  a  while  ago, 
I  should  think,  since  I  bought  the  whiskey  there. 

**  Q.  By  the  Court:  You  are  asked,  what  is  your  best 

38—16  WA8B. 
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judgment  as  to  the  time  when  you  bought  the  whiskey 
there?  A.  It  has  probably  been  six  months  ago, 
about  six  months  ago  since  I  bought  whiskey. 

*'  Q.  How  did  you  get  it  ?  A.  I  got  it  at  fifty  cents 
a  bottle;  just  paid  half  a  dollar  for  it. 

"  Q.  Who  did  you  get  it  from  ?     A.  Mr.  Shelton. 

*•  Q.  Do  you  know  what  the  quantity  was  that  you 
got  ?     A.     No,  sir,  I  do  not. 

.  "  Q.  What  kind  of  a  bottle  was  it  ?  A.  One  of  them 
round  flasks. 

"  Q.  You  got  a  round  flask  of  something;  what  did 
you  think  it  was  ?     A.  I  took  it  for  whiskey. 

"  Q.  You  thought  it  was  whiskey  ?     A.  I  did. 

"  Q.  What  did  you  do  with  it  ?     A.  Used  it. 

"  Q.  What  for  ?     A.  Drank  it— I  drank  it. 

''  Q.  Where  was  it  that  you  got  this  ?  A.  At  C.  M. 
Shelton's  drug  store. 

CROSS-EXAMINATION. 

"  Q.  This  time  that  you  got  what  you  have  alluded 
to  as  whiskey,  might  have  been  more  than  a  year  ago, 
might  it  not?  A.  It  might  have  been,  yes,  sir.  I 
couldn't  positively  swear  to  that.  I  wouldn't  want  to 
swear  to  it. 

'*  Q.  You  couldn't  tell  whether  it  was  within  a  year 
or  not;  whether  it  was  in  the  winter  time  or  in  the 
summer  time  ?     A.  I  could  not. 

RE-DIRECT  EXAMINATION, 

''  Q.  I  understand  you  to  say  in  your  cross-examin- 
ation, that  it  might  have  been  over  a  year  ago  that 
you  got  this  whiskey  ?     A.  That  I  got  the  whiskey  ? 

"  Q.  Yes,  sir.  We  want  you  to  sa/,  when,  to  your 
best  recollection  was  it  that  you  got  this  ?  A.  When 
I  got  this  whiskey;  I  couldn't  say  exactly  when  I  got 
this  whiskey. 

"  Q.  I  am  asking  you  to  testify  to  your  best  recol- 
lection ?  A.  It  might  have  been  six  or  eight  months; 
I  presume  it  has  been  that  long  since  I  got  whiskey 
there;  it  might  have  been  a  little  longer. 

*'  Q.  What  is  your  best  judgment  about  when  it  was; 
how  long  ago;  when  do  you  think  it  was  ?     A.    It  has 
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been  at  least  six  months  ago  since  I  got  any  whiskey 
there  at  Mr.  Shelton's. 

"  Court :  State  what  your  best  judgment  is  as  to  the 
time  you  got  that  ?     A.  About  six  months." 

The  last  question  to  him  upon  this  point  was  upon 
re-cross  examination,  and  was  as  follows : 

"  Question:  Now,  Mr.  Nelson,  as  I  understand  you, 
jou  say  that  you  won't  swear  whether  it  was  more 
than  a  year  ago  or  not  ?     Answer:    No,  sir,  I  will  not." 

This  was  the  only  witness  examined  upon  the  part 
of  the  prosecution.  All  of  the  testimony  will  not  be 
given,  nor  many  of  the  objections  interspersed,  but 
«uch  parts  as  are  material  to  the  points  considered 
will  be  stated.  The  defendant  testified  squarely  that 
he  never  sold  Nelson  any  whiskey  at  any  time.  There 
was  further  testimony,  some  of  which  will  be  hereafter 
given,  to  show  that  he  had  at  one  time  bought  whiskey 
of  a  Mr.  Richards,  who  was  employed  by  the  defend- 
ant in  the  drug  store,  and  to  show  that  all  sales  of  in- 
toxicating liquors  were  entered  in  a  register  kept  at  the 
«tore,  and  that  there  was  a  controversy  as  to  whether 
^ny  sale  had  been  made  to  Nelson  within  a  year  prior 
to  the  finding  of  the  indictment.  Considering  the  ap- 
parent fact  that  the  principal  witness  was,  as  is  often 
the  case  in  such  prosecutions,  an  unwilling  witness  for 
the  state,  also  that  he  had  testified  positively  that  he 
Jiad  bought  whiskey  of  the  defendant,  and,  when  held 
^own  closely,  had  said  that  his  best  recollection  was 
that  it  was  about  six  months  ago,  and  the  further  fact 
that  any  sale  of  whiskey  to  him  at  any  time  was  di- 
rectly contradicted  by  the  defendant,  we  think  there 
was  testimony  to  show  a  sale  of  whiskey  by  the  de- 
fendant to  Nelson  within  a  year  prior  to  the  finding 
of  the  indictment,  sufiBcient  to  go  to  the  jury,  and 
that  there  was  na  error  in  refusing  the  motion  for  a 
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verdict,  nor  in  refusing  to  give  the  peremptory  in- 
struction for  one  in  favor  of  the  defendant. 

It  is  next  contended  that  the  court  unduly  restricted 
counsel  for  the  defendant  in  cross-examining  Nelson 
with  reference  to  the  purchase  of  whiskey  he  had 
made  from  Mr.  Richards.  On  cross-examination  the 
witness  was  asked: 

*'  Qtiestion:  Didn't  you  get  this  which  you  call 
whiskey  from  Mr.  Richards  ?     Anawer:     I  did  not. 

*'  Q.  Didn't  you  get  some  whiskey  from  him  ?  A. 
I  did,  at  one  time. 

Q.  "  How  long  ago  was  that  ?  A.  It  was  a  little 
over  a  year." 

After  this  answer  was  given,  an  objection  was  made 
to  it  as  immaterial,  which  was  sustained,  but  the  answer 
was  not  stricken,  and  the  further  question  was  asked: 

"  Question:  It  might  be  within  a  year  that  you  got 
this  from  Richards  ?" 

This  was  objected  to  by  the  prosecution  and  the 
objection  was  sustained  and  excepted  to.  We  are 
of  the  opinion  that  this  was  error.  But  two  pur- 
chases of  whiskey  at  the  drug  store  in  question  had 
been  testified  to  by  the  witness,  one  from  the  de- 
fendant and  one  from  Richards.  The  recollection  of 
the  witness  as  to  the  time  he  purchased  the  whiskey 
of  defendant  is  very  uncertain,  and  it  was  necessary 
for  the  prosecution  to  establish  the  fact  that  it  was 
within  a  year  prior  to  the  finding  of  the  indictment, 
and  testimony  tending  to  show  that  it  was  more  than 
a  year  prior  thereto  was  legitimate  as  a  defense  to  the 
action.  The  rule  with  regard  to  cross-examination 
upon  collateral  facts  rests  largely  in  the  discretion  of 
the  court.  But  some  latitude  must  be  given,  and  in 
support  of  this  question  counsel  for  the  defendant 
stated  that  they  asked  it  for  the  purpose  of  testing  the 
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memory  of  the  witness.  There  having  been  but  two 
sales  testified  to,  and  Nelson  having  testified  that,  ac- 
cording to  his  best  recollection,  the  whiskey  he  pur- 
chased of  defendant  was  within  a  year,  and  that  the 
purchase  made  from  Richards  was  more  than  a  year 
prior  to  the  finding  of  the  indictment,  we  think  the 
question  to  which  the  court  sustained  the  objection 
should  have  been  answered,  for  it  bore  directly  upon 
the  witness's  recollection  as  to  a  material  fact  in  the 
case,  and  the  defendant  had  a  right  to  probe  the 
memory  of  the  witness  with  regard  to  it. 

The  next  errors  claimed  are  with  regard  to  ques- 
tions asked  the  defendant  by  his  attorney  relating  to 
the  register  of  sales  kept  at  the  store.  The  witness 
for  the  state  had  testified  on  cross-examination  as  fol- 
lows: 

'*  Question:  Did  you  sign  the  poison  register  when 
you  claim  you  got  this  [the  whiskey]  from  Shelton. 
Answer:     I  did. 

*'Q.  You  signed  it  in  your  own  handwriting,  did 
you?     A.  Yes,  sir. 

"  Q.  Now  this  poison  register  stated  what  you  got 
this  liquor  for,  did  it?  A.  No,  not  exactly;  it  stated 
that  I  got  it  for  medicine. 

"  Q.  And  you  claim  you  got  it  for  medicine  ?  A.  I 
do. 

•'  Q.  You  say  you  signed  the  poison  register  ?  A. 
I  did. 

"  Q.  In  your  handwriting  ?     A.  Yes,  sir. 

'*  Q.  You  are  perfectly  positive  about  that,  are  you  ? 
A.  Yes,  sir." 

"Q.  The  poison  register  stated  your  name  and  the 
amount  of  liquor  you  got  and  what  you  paid  for  it? 
A.  Yes,  sir.     It  stated  my  name. 

"Q.  And  the  purpose  for  which  it  was  used?  A. 
Yes,  sir." 

Upon  this  point  the  defendant  testified  in  his  direct 
examination  as  follows: 
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*'Qv^8tum:  I  want  to  ask  you  if  this  man  Nelson 
ever  signed  the  poison  roister  in  your  store  ?  Ansiver: 
No,  sir. 

"  Q.  For  any  intoxicating  liquor  ?  A.  No,  sir,  he 
did  not. 

"  Q.  Is  it  there  for  any  purpose;  did  he  ever  sign 
that  register  for  anything?  A.  I  think  his  name 
went  on  once  for  poison;  Paris  green,  something  of 
that  kind. 

"  Q.  It  was  Paris  green  that  he  got  ?  A.  I  guess  it 
was,  yes,  sir. 

"Q.  Do  you  know  how  long  ago  that  sale  was  for 
Paris  green  ?  " 

Objected  to  on  the  ground  that  it  had  nothing  to  do 
with  this  case.  The  objection  was  sustained  by  the 
court. 

Upon  the  re-direct  examination  of  the  defendant, 
the  following  occurred: 

*'Q^e8tion:  Do  you  keep  a  book  in  the  drug  store; 
a  registry  book  in  which  is  entered  a  record  of  sales 
named  in  the  statute, — including  spirituous  and  malt 
liquors  ?     Answer:     Yes,  sir. 

''  Q.  Does  that  record  state  the  names  of  the  persons 
to  whom  these  liquors  were  sold  ?     A.  Yes,  sir. 

"  Q.  The  amount  ?     A.  Yes,  sir. 

"  Q.  What  it  is  used  for  ?     A.  Yes,  sir." 

Here  the  prosecuting  attorney  objected  to  this  line 
of  examination  and  the  court  sustained  the  objec* 
tion,  remarking  that  it  was  immaterial.  Both  rul- 
ings were  excepted  to.  No  further  attempt  to  prove 
anything  with  reference  to  the  register  was  made  by 
either  side.  The  register  itself  was  neither  offered  by 
the  defense  nor  called  for  by  the  prosecution.  With 
reference  to  the  last  ruling,  that  which  took  place  in- 
dicates that  counsel  for  the  defendant  was  led  to  be- 
lieve, and  we  think  he  was  justified  in  assuming, 
considering  the  scope  of  the   objection,  it  being  to 
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that  line  of  examination ^  and  the  ruling  of  the  court 
that  it  was  immaterial,  that  no  further  answers  to  like 
questions  would  be  permitted,  and  also  that  it  was  the 
opinion  of  the  court  that  the  record  was  not  admiss- 
ible in  evidence,  and  while  technically  the  condition 
of  the  record  upon  this  point,  were  it  not  for  the  nature 
of  the  objection — it  not  being  to  any  particular  ques- 
tion, but  to  the  whole  line  of  examination  upon  that 
subject — would  not  have  been  sufficient  to  found 
error  upon  in  the  absence  of  further  questions  or  oiBTer 
of  proof,  we  do  not  think  it  should  be  so  held  under 
the  circumstances  mentioned,  and  that  the  defendant 
should  be  permitted  to  urge  the  ruling  as  error  with- 
out attempting  any  further  examination  upon  that  sub- 
ject or  proffering  the  record  in  evidence.  In  this 
connection,  we  have  considered  the  point  only  with 
reference  to  the  materiality  of  the  proof,  that  being 
the  ground  upon  which  it  was  excluded  under  the 
ruling  of  the  court.  No  objection  was  made  to  its 
competency  or  otherwise.  While,  as  a  general  rule, 
the  ruling  of  a  court  will  be  sustained  upon  any  good 
ground,  though  not  stated  in  the  objection  or  ruling, 
notwithstanding  the  one  that  is  stated  is  insufficient, 
it  is  not  a  universal  rule,  because  even  though  the  evi- 
dence offered  may  be  technically  incompetent  as  tend- 
'  ing  to  prove  by  parol  the  contents  of  a  writing,  the 
parties  may  not  desire  to  raise  any  question  as  to  its 
competency,  for  sometimes  it  might  be  a  matter  of 
convenience  to  both  sides  to  have  secondary  proof  in- 
troduced instead  of  the  primary.  Furthermore,  it 
cannot  be  said  to  appear  in  this  instance  that  the  tes- 
timony was  incompetent  upon  this  ground;  for  it 
nowhere  appeared  in  the  testimony  that  the  time  or 
date  of  the  sale  had  been  entered  in  the  register,  and 
that  was  the  matter  directly  involved  in  the  first  ques- 
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tion  aforesaid  to  the  defendant  ruled  upon,  and  it  was 
the  evident  purpose,  when  the  further  examination 
of  the  defendant  was  interrupted  by  the  objection  and 
ruling  last  stated,  to  show  that  no  sale  had  been  made 
to  Nelson  within  the  year,  or  that  no  entry  of  any 
such  sale  was  contained  in  the  register.   The  date  was 
a  material  matter,  and  if  it  was  not  entered  in  the 
register,  parol  proof  was  admissible  thereon.     Also, 
in  a  case  where  numerous  sales  have  been  made  ex- 
tending over  a  long  period  of  time,  it  might  be  that 
parol  proof  would  be  competent  primarily,  from  one 
who  had  examined  the  record,  to  show  that  no  entry 
of  any  sale  to  a  particular  person  appeared  therein, 
the  record  itself  being  produced.     In  this  instance 
the  prosecution  had  a  right  to  call  for  the  register, 
and  to  show  that  the  entry  of  Paris  green  was  incor- 
rect, and  that  it  was  really  whiskey  that  Nelson  pur- 
chased, if  an  entry  appeared  therein  showing  a  sale 
to  him  within  a  year,  and,  of  course,  could  show  a 
sale  although  there  was  no  entry.    But  the  production 
of  an  unrautilated  record,  which  failed  to  show  any 
sale  to  Nelson  within  a  year,  would  have  been  strong 
evidence  in  this  case  in  behalf  of  the  defendant.  Nel- 
son having  testified  positively  that  he  wrote  his  name 
therein,  etc.,  when  he  bought  the  whiskey.     And  it 
appearing  from  the  testimony  of  the  defendant  that 
Nelson  had  signed  the  poison  register  but  once,  it  was 
competent  for  the  defense  to  show  how  long  ago  that 
sale  was,  even  though  the  defendant  claimed  it  was 
for  Paris  green  instead  of  whiskey.     We  think  the 
rulings  of  the  court  aforesaid  as  to  these  matters  were 
erroneous  and  that  the  defendant's  case  may  have  been 
greatly  prejudiced  thereby.     The  right  to  introduce 
competent  and  relevant  proof  is  of  course  one  of  the 
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most  important  rights  in  any  trial,  either  civil  or 
criminal,  and  it  must  be  carefully  protected. 

Reversed  and  remanded. 

Anders  and  Reavis,  JJ.,  concur. 

Gordon,  J.  {dissenting.) — I  concur  in  the  result,  but 
not  in  the  holding,  that  the  burden  was  upon  the  de- 
fendant to  prove  his  license.  Decisions  almost  with- 
out number  might  be  referred  to  as  bearing  upon  this 
question,  and  it  is  probably  true  that  in  point  of  num- 
ber they  support  the  rule  laid  down  in  the  opinion 
of  the  majority,  but  I  think  the  trend  of  modern  au- 
thority is  the  other  way.  The  rule  was  founded  in 
necessity,  and  the  impossibility  in  many  cases  of  the 
government  being  able  to  make  proof  of  the  non- 
existence of  a  license.  In  the  earlier  periods  when 
mere  private  licenses  were  generally  in  vogue  the 
license  itself  constituted  the  sole  and  only  evidence 
of  its  existence,  and  the  dilBSculty  of  proving  a  nega- 
tive justified  the  adoption  of  the  rule  that  where  the 
subject  matter  of  a  negative  averment  was  peculiarly 
within  the  knowledge  of  the  other  party,  the  averment 
was  taken  as  true  unless  disproved  by  that  party,  and 
this  was  the  extent  of  the  limitation.  1  Greenleaf, 
Evidence,  §  79. 

But  under  our  statute  on  the  subject  a  public  record 
is  required  to  be  kept  for  all  liquor  licenses,  and  the 
question  of  whether  a  particular  person  has  or  has 
not  a  license  is  clearly  not  one  "peculiarly  within  the 
knowledge"  of  such  persons  but  can  readily  be  deter- 
mined from  the  record.  Therefore,  the  rule  has  no 
application  to  existing  conditions  in  this  state.  The 
necessity  for  its  application  does  not  exist.  If  the 
indictment  in  this  case  had  failed  to  charge  the 
non-existence  of  a  license,  the  other  acts  which   it 


602         VASELE  V.  GRANT  ST.  ELECTRIC  RY.  CO. 
Syllabufl. [16  Waah. 

charges  the  defendant  with  committing  would  consti- 
tute  nothing  illegal  or  immoral.  The  act  of  selling  is 
not  of  itself  illegal,  but  becomes  such  when  unaccom- 
panied by  a  license.  Logically,  the  rule  adopted  by 
the  majority  makes  it  unnecessary  for  the  state  to 
make  any  proof  whatever  of  the  only  fact  which  con- 
stitutes the  crime  charged,  and  disregards  that  humane 
principle  of  the  law  which  presumes  ever  defendant 
innocent  until  his  guilt  is  established  by  the  proof. 


[No.  2058.    Decided  March  17,  1807.] 

ge  ^  Joseph   Vaselb,  Appellant,    v.  The   Grant   Street 

Electric  Railway  Company  and  W.  J.  Grambs, 
Receiver,  Respondents. 

ACTION    AGAINST   ^OBIVKB  —  8UFFICIBNGT   OF    COMPLAINT — STREET 
RAILROADS  —  INJURY  TO  PASSENGER  —  CONTRIBUTORY  NEGUOBNCE. 

In  an  action  against  a  corporation  and  its  receiver  to  recorer 
damages  for  personal  injuries,  the  complaint  fails  to  state  a  cause  of 
action  against  the  receiver,  when  the  title  of  the  cause  simply 
designates  him  *' receiver,"  without  preceding  such  designation  by 
the  word  *'  as,"  and  when  the  hody  of  the  complaint,  while  alleging 
that  he  is  the  duly  appointed  and  acting  receiver  of  the  compiany, 
fails,  to  allege  that  he  had  charge  of  the  company  or  its  property  as 
receiver,  at  the  time  of  the  accident,  and  further  distinctly  alleges 
that  the  negligent  act  complained  of  was  that  of  a  duly  authoriied 
agent  of  the  company. 

When  a  motorman  of  an  electric  car  stops  same  when  signalled, 
at  a  place  some  fifteen  or  twenty  feet  beyond  the  crossing,  and  at  a 
place  which,  being  an  elevated  portion  of  the  roadway,  is  dangerona 
by  reason  of  the  absence  of  electric  lights  and  of  a  fence  or  railing, 
both  of  which  it  was  the  duty  of  the  company  under  its  franchise  to 
maintain,  and  there  waits  for  the  intending  passenger  to  come  and 
board  the  car,  the  act  constitutes  such  negligence  on  the  part  of  the 
motorman  as  to  render  his  employer  responsible  for  injuries  result- 
ing therefrom. 

Whether  the  intending  passenger  would,  under  such  circum- 
stances, be  guilty  6t  contributory  negligence  in  attempting  to  board 
the  car  is  a  question  for  the  jury. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
T.  J.  Humes,  Judge.     Reversed. 

W.  H.  White,  for  appellant. 

Burke,  Shepard  &  Woods,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  is  an  action  to  recover  damages 
for  personal  injuries,  and  the  only  error  assigned  is 
the  ruling  of  the  court  below  in  sustaining  a  demurrer 
to  the  complaint  on  the  ground  that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action.  The 
allegations  of  the  complaint  are  as  follows  : 

"  By  leave  of  court  first  had  and  obtained,  comes 
now  the  plaintiff  and  files  this  his  complaint  and  for 
cause  of  action  alleges  : 

"(1).  That  the  defendant,  W.  J.  Grambs,  is  the 
duly  appointed,  acting  and  qualified  receiver  of  the 
circuit  court  of  the  United  States,  Northern  District 
of  Washington,  and  is  in  charge  of  and  had  control  of 
the  management  of  the  business  of  the  Grant  Street 
Electric  Railway  Company  at  all  the  times  hereinafter 
mentioned. 

**  (2).  That  on  January  2,  1895,  and  for  a  long  time 
theretofore,  the  defendant  was  a  corporation  duly  in- 
corporated under  the  laws  of  this  state,  and  was  the 
owner  of  a  certain  electric  street  railway,  known  as 
the  Grant  Street  Electric  Railway,  together  with  the 
track  and  other  appurtenances  thereto  belonging;  and 
was  a  common  carrier  of  passengers  thereupon  for 
hire,  between  Yesler  avenue  and  South  Third  street  in 
the  city  of  Seattle,  and 

"  (3).  That  the  city  council  of  the  city  of  Seattle,  in 
granting  a  franchise  to  the  said  defendant  company  to 
operate  its  said  railway  through  the  streets  and  alleys 
of  said  city,  conditioned  that  the  said  company  should 
erect  and  maintain  at  their  own  proper  cost  and  ex- 
pense certain  lights  along  the  line  of  the  said  electric 
railway,  and  said  lights  were  not  to  be  at  a  greater 
distance  from  each  other  than  250  feet. 
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"(4).  That  said  electric  railway  company  had  no  light 
where  their  road  crosses  said  Bay  View  street,  nor  for  a 
distance  of  more  than  200  feet  on  either  side  of  said  street 

"  (5).  That  according  to  the  terms  and  conditions 
of  the  said  franchise,  the  defendant  company  were 
obliged  to  keep  in  repair  a  fence  or  railing  on  the 
outer  side  of  any  bridge  or  elevated  roadway  on  which 
their  tracks  were  laid. 

**  (6).  That  where  the  defendant  company's  railway 
crosses  Bay  View  street  in  the  city  of  Seattle,  it  is  an 
elevated  roadway  10  to  12  feet,  and  that  on  the  outer 
side  of  said  elevated  roadway  the  defendant  company 
has  not  now  nor  did  it  have  on  January  2,  1895,  any 
fence  or  railing. 

**  (7).  That  on  the  second  day  of  January,  1895,  and 
for  a  long  time  prior  thereto  the  defendant  [plaintiff  ?] 
was  employed  by  the  Bay  View  Brewing  Company,  as 
a  brewer,  and  earned  eighty  dollars  ($80)  per  month. 

"  (8).  That  at  six  o'clock,  p.  m.,  on  the  second  day  of 
January,  1895,  the  plaintiff  was  standing  on  Bay  View 
street  15  feet  from  the  railway  of  said  company,  that 
said  place  was  a  regular  stopping  place  for  the  cars  of 
said  company,  that  he  hailed  a  car  going  into  the  city 
when  said  car  was  80  feet  away  from  him,  but  coming 
toward  him. 

"  (9).  The  motorman,  the  duly  authorized  agent  of 
the  defendant  company,  so  carelessly,  negligently  and 
unskillfully  managed  said  car  that  he  did  not  stop 
said  car  until  it  had  passed  by  plaintiff  and  over  said 
Bay  View  street  some  15  or  20  feet. 

^'  (10).  That  said  motorman  did  not  back  said  car 
to  where  plaintiff  was  standing,  and  plaintiff  was  com- 
pelled to  go  upon  the  roadbed  of  said  defendant  com- 
pany in  order  to  catch  said  car. 

"  (11).  That  in  so  going  toward  said  car,  owing  to 
the  darkness,  by  reason  of  the  failure  of  the  defendant 
company  to  properly  light  said  road,  and  in  conse- 
quence of  the  defective  manner  in  which  the  roadbed 
of  said  company  was  constructed,  and  the  failure  of 
said  company  to  properly  protect  the  same,  the  plain- 
tiff fell  through  said  roadbed  and  sustained  great  in- 
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jury,  to  wit :  broke  his  right  leg,  was  injured  internally, 
and  thereby  sustained  damages  in  the  sum  of  two 
thousand  dollars  ($2,000). 

"  (12).  That  in  consequence  thereof,  the  plaintiff 
was  put  to  great  pain,  and  was,  and  still  is  prevented 
from  going  on  with  his  business  and  is  damaged 
therein  the  sum  of  $250;  and  is,  as  he  believes,  per- 
manently injured,  and  was  otherwise  greatly  injured, 
and  was  compelled  to  expend  $ — -  for  medical  attend- 
ance and  nursing  to  his  damage  of  $ ." 

The  defendants  joined  in  their  demurrer  and  there- 
fore, if  the  complaint  is  good  as  to  either  of  them,  the 
demurrer  should  not  have  been  sustained. 

1.  It  is  quite  apparent,  we  think,  that  no  cause  of 
action  is  stated  against  the  defendant  Grambs.  In 
the  title  of  the  cause  he  is  designated  simply  '*  re- 
ceiver," and  such  designation  not  being  preceded  by 
the  word  "as"  must  be  deemed  mere  deacriptio  per- 
sanas.  Bennett  v.  Whitney,  94  N.  Y.  302.  In  the  body 
of  the  complaint  it  is  stated  that  he  is  a  duly  ap- 
pointed, acting  and  qualified  receiver  of  the  circuit 
court  of  the  United  States  for  the  Northern  District 
of  Washington,  and  is  in  charge,  and  had  control,  of 
the  business  of  the  defendant  company  at  all  the  times 
in  the  complaint  mentioned.  But  it  is  not  averred 
that  he  had  such  charge  and  control  as  the  receiver  of 
the  company  or  its  property,  whatever  may  have  been 
the  intention  of  the  pleader  in  that  regard.  It  might 
well  be  that  he  was  a  receiver  duly  appointed  by  the 
court  and  yet  had  control  of  the  company's  business 
in  some  other  capacity;  and  according  to  the  allega- 
tions of  the  complaint  he  must  have  had  control  of 
the  business  of  the  railway  company  as  an  individual 
only,  and  not  as  a  receiver.  But,  individually,  he  is 
charged  with  no  negligence  or  misconduct  whatever. 
If  he  was  receiver  of  the  company's  property  and,  as 
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such,  was  conducting  its  business  and  using  its  fran- 
chise, he  was  himself  a  common  carrier  of  passengers, 
and  those  employed  by  him,  in  the  conduct  of  such 
business,  were  his  agents  and  not  those  of  the  com- 
pany, and  he  was  liable  in  his  ofScial  capacity  for 
their  negligence.  20  Am.  &  Eng.  Enc.  Law,  p.  378. 
But  it  is  distinctly  averred  in  the  complaint  that  the 
motorman,  who  is  alleged  to  have  been  negligent  in 
the  management  of  the  car,  was  the  duly  authorized 
agent  of  the  defendant  company.  He  was  "therefore 
not  the  agent  o!  the  defendant  Grambs,  either  as  re- 
ceiver or  as  an  individual,  and  it  follows  that  Mr. 
Grambs  is  not  amenable  for  his  negligent  acts. 

2.  It  must  be  conceded  that  the  complaint  as  to  the 
railway  company  is  in  some  respects  vague,  indefinite 
and  uncertain.  But,  adopting  the  liberal  rule  of  con- 
struction enjoined  by  the  code,  we  are  able  to  see  that 
the  company  is  substantially  charged  with  negligence 
in  not  stopping  its  car  on  Bay  View  street,  the  usual 
stopping  place,  and  in  not  moving  it  back  to  receive 
the  appellant  at  that  place;  in  not  maintaining  lights 
along  its  line  of  railway  in  accordance  with  the  re- 
quirements of  the  city  council,  and  in  not  maintain- 
ing a  fence  or  railing  on  the  outer  side  of  its  elevated 
roadway  where  it  crosses  Bay  View  street.  But  it  is 
insisted  by  the  learned  counsel  for  respondent  that  it 
fairly  appears  by  paragraph  11  of  the  complaint  that 
but  one  of  these  alleged  omissions  of  duty  is  assigned 
as  a  cause  of  appellant's  injury,  viz.,  the  failure  of  the 
respondent  company  to  properly  light  its  road.  But, 
be  that  as  it  may,  the  fact  still  remains  that  respon- 
dent's agent  and  employee  stopped  his  car  at  a  place 
where  it  was  dangerous  for  an  intending  passenger  to 
undertake  to  go  to  it,  under  the  then  existing  condi- 
tions, and  which  the  agent  in  charge  of  the  car  knew, 
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or  ought  to  have  known,  was  dangerous.  Stopping 
and  keeping  the  car  at  that  place  was  an  implied  in- 
vitation to  appellant  to  board  it  there,  and  was  negli- 
gence on  the  part  of  the  motorman  having  it  in  charge. 

The  question  then  is,  was  the  appellant,  in  attempt- 
ing to  reach  the  car,  himself  guilty,  under  the  circum- 
stances, of  such  negligence  as  to  preclude  a  recovery 
in  this  action  ?  Or,  in  other  words,  was  he,  as  matter 
of  law,  contributorily  negligent  ?  It  is  the  established 
law  of  this  state  that  contributory  negligence  is  mat- 
ter of  defence  and  must  be  alleged  and  proved  by  the 
defendant  and  need  not  be  negatived  by  the  plaintiff 
in  his  complaint,  and  that  it  is  a  question  for  the  jury, 
and  not  the  court,  to  determine,  unless  from  the  es- 
tablished facts  but  one  conclusion  can  be  rationally 
drawn  by  diflferent  minds.  If  there  is  room  for  a  dif- 
ference of  opinion  between  reasonable  men  as  to  the 
inferences  which  may  be  fairly  and  reasonably  drawn 
from  established  or  conceded  facts,  the  question  of 
negligence  is  one  of  fact  and  not  of  law;  McQuillan  v. 
Seattle,  10  Wash.  464  (38  Pac.  1119,  45  Am.  St.  Rep. 
799);  see,  also.  Smith  v.  Spokane,  ante,  p.  403 ;  1  Shear- 
man &  Redfield,  Negligence  (4th  ed.),  §54. 

Applying  this  rule  to  the  facts  and  circumstances 
in  this  case,  we  are  constrained  to  say  that  in  our 
opinion  reasonable  men  might  honestly  differ  as  to 
whether  or  not  the  appellant  was  in  this  instance 
guilty  of  contributory  negligence,  and  that  question 
ought,  therefore,  to  be  submitted  to  a  jury  for  their 
determination.  It  must  be  borne  in  mind,  however, 
that  we  base  our  decision  in  this  case  wholly  upon  the 
facts  set  forth  in  the  complaint  and  admitted  by  the 
demurrer.  An  entirely  different  case  may  be  pre- 
sented by  the  evidence  on  the  trial,  and  the  plaintiff 
may  or  may  not  be  entitled  ultimately  to  recover. 
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rieWaeh. 


The  judgment  is  reversed  and  the  cause  remanded 
with  instructions  to  overrule  the  demurrer  to  the  com- 
plaint. 

Scott,  C.  J.,  and  Dunbar  and  Gordon,  JJ.,  concur. 
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[No.  2344.    Decided  March  17, 1897.] 

The  State  op  Washington  on  the  Relation  of  Bees  P. 
Daniels  et  al.,  Appellants,  v.  William  Prosser  et  al,, 
Respondents. 

DISMISSAL  OF   APPEAL  —  TERMINATION   OP   CONTROVBR8T. 

Where  the  only  question  involved  upon  an  appeal  in  a  proceed- 
ing in  quo  warranto  is  as  to  which  of  two  boards  of  trustees  and  sets 
of  officers  were  the  rightful  officers  of  a  corporation,  the  term  of 
office  having  expired  prior  to  the  appeal,  the  appeal  will  be  dis- 
missed on  the  ground  that  there  are  no  material  interests  to  be  de- 
termined by  the  court. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.     Appeal  dismissed. 

Arthur  &  Wheeler ,  and  Battle  &  Shipley,  for  appel- 
lants. 

Richard  Winsor,  and  Oeorge  E,  Morris,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  is  a  proceeding  in  quo  warranto, 
brought  to  determine  which  of  two  rival  boards  of 
trustees  and  sets  of  ofiScers  of  the  Renton  Co-Oper- 
ative Coal  Company  were  entitled  to  hold  office.  The 
appeal  was  briefed  and  argued  upon  the  merits,  but 
the  record  discloses  that  the  election  in  question  was 
held  in  July,  1895,  and  that  said  officers  were  to  con- 
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tinue  in  oflSce  only  for  the  term  of  one  year,  which 
expired  in  July,  1896.  The  ease  was  heard  in  the 
lower  court  and  a  judgment  rendered  before  the  ex^ 
piration  of  said  term,  but  the  record  in  the  appeal 
taken  by  the  officers,  against  whom  the  court  found, 
was  not  filed  in  this  court  until  September  of  said 
year.  Although  the  respondents  have  apparently 
sought  to  take  no  advantage  of  it,  they  call  attention 
to  the  fact  in  their  brief  in  the  statement  of  the  case, 
that  the  only  question  involved  in  this  appeal  is  as  to 
which  of  two  defunct  boards  of  trustees,  etc.,  were  the 
de  jure  officers  of  said  company  from  July,  1895,  to 
July,  1896. 

While  the  examination  we  have  given  the  record 
would  probably  result  in  an  affirmance  of  the  judg- 
ment, were  the  case  decided  upon  the  merits,  we  are 
of  the  opinion  that  the  court  ought  not  to  enter  upon 
the  discussion  and  decision  of  the  questions  raised, 
when  it  does  not  appear  that  any  material  interests 
are  involved.  Even  though  the  case  should  be  re- 
versed, it  seems  the  only  relief  the  appellants  could 
get,  would  be  simply  the  costs,  the  terms  of  the  offices 
having  expired.  In  such  a  case,  where  appellants  de- 
sire a  decision  upon  the  merits,  and  especially  where 
the  appeal  is  perfected  after  the  term  of  office  has  ex- 
pired, they  should  make  it  appear,  in  some  way,  that 
there  are  material  interests  aside  from  the  question  of 
costs  depending  thereon.  There  is  no  such  showing 
or  claim  in  this  instance.  We  are  aware  of  no  at- 
tempt to  get  an  earlier  hearing  in  this  court,  and  the 
case  seems  to  fall  within  the  rule  adopted  in  State  ex 
rel.  Coiner  v.  Wickersham,  ante^  p.  161,  and  in  Hice  v. 
Orr,  ante,  p.  163. 

The  appeal  will  therefore  be  dismissed. 

Dunbar,  Anders,  Rbavis  and  Gordon,  JJ.,  concur. 

39—16  WASHi 
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[No.  2403.    Decided  March  17, 1897.] 

The  City  op  Spokane,  Respondent,  v.  Z.  Colby,  Ajh 

pellant, 

EMINENT     DOMAIN  —  APPBOPBIATION    OF  LAND  —  IMPOSITION    OP    ADDI- 
TIONAL BUSDEN  — BIGHT  TO  DAMAGES. 

If  an  additional  element  of  damage  is  imposed  upon  land  appro- 
priated under  the  power  of  eminent  domain,  which  was  not  taken 
into  consideration  by  the  jury  in  making  their  award  in  the  con- 
demnation proceedings,  the  owner  cannot  be  deprived  of  damages 
therefor  by  reason  of  the  prior  condemnation. 

Where  land  has  been  condemned  for  the  purpose  of  securing  a 
right  of  way  to  lay  and  maintain  a  pipe  line  to  connect  a  city's 
pumping  station  with  its  distributing  station,  in  order  to  supply 
the  inhabitants  of  the  city  with  water,  the  erection  of  poles  on 
such  right  of  way  and  stretching  wires  from  them  for  the  construc- 
tion of  a  telephone  line  between  such  stations,  constitutes  an 
additional  burden,  though  the  telephone  line  may  be  neoessaiy  for 
the  proper  operation  and  maintenance  of  the  pipe  line. 

Appeal  from  Superior  Court,  Spokane  County. — 
Hon.  James  Z.  Moore,  Judge.    Reversed. 

L.  H.  Prather,  for  appellant. 
W.  H.  Plummer,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — Prior  to  the  commencement  of  this 
suit,  the  respondent,  the  city  of  Spokane,  had  under 
the  act  regulating  the  right  of  eminent  domain  by 
cities,  condemned  a  certain  strip  of  land  through  ap- 
pellant's land,  for  the  purpose  of  laying  and  main- 
taining a  water  main  from  its  pumping  station  to  its 
distributing  system  in  the  city.  About  the  time  of 
the  completion  of  the  water  works  system,  the  city 
made  a  contract  with  the  Inland  Telephone  Company, 
a  corporation   owning  and  operating  the  telephone 
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system  in  use  in  the  said  city  of  Spokane,  to  construct 
thereon,  at  its  expense,  a  telephone  line  from  the  said 
pumping  station  to  the  Central  fire  station  in  the  city, 
which  line  should  remain  the  property  of  such  com- 
pany and  be  removed  by  it  at  its  pleasure  upon  thirty 
days'  notice  to  the  city,  but  in  the  meantime  should 
be  subject  to  the  use  of  the  city  exclusively.  Without 
further  proceedings,  and  without  notice  to  the  appeU 
lant,  the  said  company  took  possession  of  said  strip  of 
land  for  the  purpose  of  erecting  its  telephone  line 
thereon  and  began  excavating  the  holes  for  telephone 
poles  and  planting  such  poles  upon  said  strip  of  land. 
Whereupon  appellant  interposed  to  prevent  the  erec- 
tion of  said  poles  and  line.  To  prevent  such  interfer- 
-ence  and  to  allow  the  said  company  to  proceed  with 
the  construction  of  said  telephone  line,  this  suit  was 
brought.  Upon  trial  of  the  cause  a  decree  was  ren- 
•dered  making  the  injunction  perpetual.  From  this 
decree  appellant  appeals  to  this  court. 

It  is  the  contention  of  the  appellant  that  an  addi- 
tional burden  is  imposed  upon  the  land  by  the  erection 
of  telephone  poles  and  wires,  for  which  he  has  not 
been  remunerated;  while  the  contention  of  the  re- 
43pondent  is  that  the  erection  of  the  telephone  line  is 
not  an  additional  burden  upon  the  land;  and,  second, 
if  it  is,  that  such  an  additional  burden  was  contem- 
plated in  the  decree  in  the  original  condemnation 
proceedings;  that  the  telephone  line  is  necessarily  a 
part  of  said  pipe  line  and  necessary  for  the  proper 
operation  and  maintenance  thereof,  for  which  the  line 
was  constructed;  and  that,  as  a  proposition  of  law, 
where  land  is  condemned  for  a  certain  specific  use, 
«uch  condemnation  carries  with  it,  without  being 
specially  mentioned,  everything  necessary  and  inci- 
dent to  said  use;  and  that  the  erections  and  structures. 
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which  are  necessary  in  order  that  said  right  of  way 
may  be  used  for  what  it  was  originally  intended, 
must  have  been  contemplated  in  the  condemnatioD 
proceedings  or  grant  of  easement. 

To  determine  this  case  it  is  necessary  to  recur  to 
the  decree  in  the  condemnation  proceeding.  The 
decree  in  that  case,  No.  7707,  wherein  the  city  of 
Spokane  was  plaintiff  and  Z.  Colby  et  al.,  defendants, 
recites  that  said  action  was  brought  to  condemn  cer- 
tain lands  therein  mentioned,  "  for  the  purpose  of 
securing  a  right  of  way  to  lay  and  maintain  a  pipe 
line  to  connect  its  pumping  station  with  its  distribut- 
ing station,  for  the  purpose  of  supplying  the  inhabit- 
ants of  said  city  with  a  supply  of  pure  and  wholesome 
water;"  and  the  decree  further  recites  that  the  jury  had 
theretofore  returned  a  verdict  assessing  the  damages 
and  just  compensation  to  be  made  and  paid  to  the 
defendant  on  account  of  taking  the  aforesaid  lands 
and  damages  to  property  of  the  defendant  by  reason  of 
said  aforesaid  taking  in  the  sum  of  $1,100;  and  further 
provides  that  upon  the  payment  of  the  said  sum  of 
$1,100  into  the  court,  the  city  of  Spokane  shall  have 
the  right  to  enter  upon  and  take  possession  of  and 
occupy  the  land  described  for  the  purposes  aforesaid. 

The  authorities  cited  in  the  briefs  of  the  respective 
counsel  have  not  furnished  the  court  with  a  great 
deal  of  light  on  the  subject  in  hand,  as  it  is  conceded 
that  the  authorities  are  conflicting.  None  of  the 
authorities  cited,  however,  involved  the  identical  prin- 
ciples involved  in  this  case.  The  power  of  eminent 
domain  is  a  power  which  interferes  with  an  individ- 
ual's primary  right  of  use,  possession  and  ownership 
of  property,  and  we  are  not  inclined  to  extend  this 
power  beyond  the  plain  provisions  of  the  law.  Under 
all  the  authorities,  and  upon  the  plainest  principles 
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of  right,  it  must  be  true  that  if  an  additional  element 
of  damage  is  imposed  upon  the  land  which  was  not 
taken  into  consideration  by  the  jury  in  the  condem- 
nation proceedings,  the  owner  cannot  be  deprived  of 
such  damages  by  reason  of  the  prior  condemnation; 
and  in  the  present  instance  it  seems  plain  to  us  that 
the  decree  of  the  court  did  not  contemplate  any  dam- 
ages which  might  arise  excepting  the  damages  flowing 
from  the  disturbance  of  the  soil  by  reason  of  the  lay- 
ing  of  the  water  pipes.  The  erection  of  poles  and  the 
stretching  of  wires  in  the  air  might  reasonably  cause 
damage  to  land  which  was  not  taken  into  consider- 
ation by  the  jury  when  they  were  assessing  the  dam- 
ages flowing  from  the  laying  of  the  pipes;  and,  even 
if  it  be  true,  as  contended  by  appellant,  that  the  said 
telephone  line  is  necessarily  a  part  of  said  pipe  line 
and  necessary  for  the  proper  operation  and  mainte- 
nance thereof,  it  does  not  follow  that  said  line  must 
necessarily  be  constructed  over  the  particular  land 
upon  which  or  in  which  the  water  pipes  were  laid. 

We  are  satisfied  from  the  record  in  this  case  that 
the  erection  of  these  poles  and  wires  constitutes  an 
additional  element  of  damage  which  was  probably  not 
taken  into  consideration  by  the  jury  in  the  condem- 
nation proceedings,  and  an  element  of  damage  which 
the  appellant  has  a  right  to  have  determined  by  a 
jury  in  a  proper  condemnation  proceeding. 

The  judgment  will  therefore  be  reversed  and  the 
cause  remanded  with  instructions  to  dismiss  the 
action. 

Scott,  C.  J.,  and  Anders,  Reavis  and  Gordon,  JJ., 
concur. 
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[No.  2470.    Decided  March  18. 1807.1 

Adamant  Manufacturing  Company  of  America,  Ap- 
peUanty  v.  Thomas  B.  Wallace  et  aZ.,  Respondents, 

INSOLTEKT  CORPORATIONS  —  OVBRVALUATION  OP  STOCK  —  UABILRT  OF 
8TOOKHOLDBR8  TO  CREDITORS  —  E8TOPPBL. 

In  a  Buit  by  a  judgment  creditor  of  an  insolvent  corporation 
against  stockholders  to  obtain  payment  of  corporate  indebtedneason 
the  ground  that  the  stock  subscribed  by  them  had  not  been  fully 
paid  up,  it  is  not  necessary  to  allege  in  the  complaint  that  all  the 
shares  of  corporate  stock  had  been  subscribed. 

Action  against  the  stockholders  of  an  insolvent  corporation,  on 
the  ground  that  their  stock  subscriptions  were  unpaid,  may  be 
maintained  by  a  judgment  creditor,  regardless  of  the  fact  that  no 
prior  call  has  been  made  upon  them  for  payment  of  the  sums  sub* 
scribed  by  them. 

Debts  due  a  corporation,  including  unpaid  subscriptions  to  capital 
stock  are  equitable  assets  constituting  a  trust  fund  for  the  benefit  of 
creditors,  and  may  be  reached  by  creditors  through  the  aid  of  a  court 
of  equity,  if  the  legal  assets  which  can  be  reached  by  execution 
prove  insufficient. 

So  far  as  creditors  are  concerned,  subscriptions  to  the  capital 
stock  of  a  corporation  must  be  fully  paid  for  in  cash,  or  in  property 
of  an  equivalent  value,  irrespective  of  any  understanding  the  share- 
holders may  have  among  themselves  as  to  their  payments  for  stock, 
or  as  to  its  value. 

Creditors  who  deal  with  a  corporation  with  knowledge  of  the  fact 
that  stock  subscriptions  had  been  paid  for  in  property  of  less  value 
than  the  face  value  of  the  shares,  are  estopp^  from  claiming  that 
the  stock  subscriptions  are  impressed  with  a  trust  in  their  favor. 

Appeal  from  Superior  Court,  King  County Hon. 

John  C.  Stallcup,  Judge.     Affirmed. 

Bausman,  Kelleher  Sc  Emory,  for  appellant. 
Campbell  &  Powell,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^This  is  a  suit  in  equity  brought  by  a 
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judgment  creditor  of  an  insolvent  corporation,  to  ob- 
tain payment  for  its  debts,  from  certain  of  the  stock- 
holders, upon  the  ground  that  the  stock  subscribed 
by  them  had  not  been  fully  paid.  We  say  an  *'  in- 
solvent" corporation,  although  this  is  one  of  the  ques- 
tions  in  controversy;  but  we  are  satisfied  from  an 
investigation  of  the  record  that  the  corporation  was 
insolvent,  so  that  it  will  not  be  necessary  to  discuss 
that  question  further  on.  The  defendant  corporation, 
the  Adamant  Plaster  Manufacturing  Company,  was 
organized  in  April,  1889,  with  a  capital  stock  of  $100,- 
000,  divided  into  one  thousand  shares  of  $100  each. 
$45,000  of  stock  was  subscribed  by  one  Holbrook,  and 
was  paid  for  by  him  by  turning  over  to  the  company 
a  certain  contract  for  patent  rights  for  the  manufacture 
of  adamant.  The  defendants  in  this  action,  the  other 
stockholders,  subscribed  for  the  other  $55,000  worth 
of  shares,  and  an  agreement  was  entered  into  between 
themselves  that  this  stock  should  be  issued  to  them 
as  paid  up  stock,  upon  their  building  a  factory  and 
equipping  it  for  the  manufacture  of  adamant,  upon 
their  paying  into  the  corporation  $5,000  as  a  working 
capital,  and  upon  the  purchase  of  certain  real  estate 
in  Tacoma  as  a  site  for  the  factory;  and  the  stock  was 
so  issued. 

It  is  the  contention  of  the  appellant  that  the  prop- 
erty turned  over  to  the  corporation  in  consideration  of 
these  shares  was  not  worth  the  face  value  of  the  shares, 
and  that  a  fraud  was  thereby  perpetrated  upon  the 
creditors,  one  of  whom  is  the  plaintiff  in  this  action. 
It  might  be  well  to  state  here  that  the  plaintiff  cor- 
poration had  obtained  judgment  against  the  defend- 
ant corporation,  execution  had  issued  and  a  writ  of 
nuUa  bona  returned,  which  return  was  the  basis  of  this 
action  against  the  stockholders  to  compel  them  to  pay 
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into  the  corporation  sufScient  to  liquidate  its  debt 
The  defendants  demurred  to  the  plaintiff's  complaint, 
on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer  we  think 
was  properly  overruled. 

The  first  ground  of  objection  to  the  complaint  is 
that  it  shows  on  its  face  that  the  capital  stock  of  the 
defendant  corporation  consisted  of  one  thousand 
shares,  but  it  nowhere  appears  in  the  complaint  that 
all  of  said  shares  were  subscribed.  In  support  of  the 
contention  that  this  is  a  necessary  averment,  respon- 
dent cites  Denny  Hotel  v.  Schram,  6  Wash.  134  (32 
Pac.  1002,  36  Am.  St.  Rep.  137).  This  case  is  easily 
distinguished  from  that  one.  In  that  case  the  action 
was  brought  by  the  corporation  itself,  while  in  the 
case  at  bar  the  action  is  brought  by  a  creditor,  and 
another  rule  prevails.  However,  this  question  was 
squarely  decided  by  this  court  in  opposition  to  res- 
pondent's contention  in  McKay  v.  Elwood,  12  Wash. 
579  (41  Pac.  919),  where  it  was  held  that  in  an  action 
by  a  corporation  upon  an  unpaid  stock  subscription, 
the  complaint  was  not  demurrable  on  the  ground  that 
it  failed  to  allege  that  the  capital  stock  of  the  cor- 
poration had  been  subscribed,  when  the  complaint 
otherwise  alleged  that  plaintiff  was  and  had  been  a 
duly  organized  and  existing  corporation  during  all 
the  time  referred  to  in  the  complaint. 

The  next  objection  was  that  there  was  no  allegation 
in  the  complaint  that  any  demand  or  call  was  ever 
made  by  the  trustees  of  the  defendant  corporation,  or 
otherwise,  or  at  all,  upon  the  individual  defendants,  or 
upon  any  of  them,  for  the  sums  respectively  subscribed 
by  them  and  alleged  by  the  complaint  not  to  have 
been  paid,  citing  Elderkin  v.  Peterson,  8  Wash.  674 
(36  Pac.  1089),  which  case  was  also  an  action  by  a 
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receiver  against  a  stockholder,  and  is  therefore  not  in 
point.  The  creditor  has  no  control  over  the  corpor- 
ation  or  its  business;  is  not  supposed  to  know  whether 
calls  have  been  regularly  made,  or  made  at  all.  So  it 
will  be  readily  seen  that  while  this  may  be  a  duty 
of  the  corporation  itself  in  suing  one  of  its  members 
over  whom  it  has  control,  the  duty  should  not  be  im- 
posed upon  a  creditor.  That  no  calls  are  necessary 
before  an  action  can  be  commenced  by  a  creditor 
against  the  stockholder,  see  2  Morawetz  on  Private 
Corporations,  §  821,  where  the  distinctions  above  re- 
ferred to  are  commented  on  at  length.  We  think  the 
complaint  in  all  respects  was  sufficient. 

It  is  not  necessary  in  discussing  the  merits  of  this 
case  to  set  out  in  full  the  answer  of  the  defendants, 
for  the  real  contention  must  be  whether  or  not  the 
stock  subscribed  for  was  paid  for  in  cash  or  its  equiv- 
alent. The  doctrine  that  the  stock  of  a  corporation 
is  a  trust  fund  for  the  benefit  of  creditors  is  one  which 
is  founded  in  equity  and  fair  dealing,  and  in  any  event 
has  become  so  well  established  in  this  country  that  it 
can  no  longer  be  gainsaid.  This  doctrine  was  an- 
nounced by  Chauaellor  Kent,  as  early  as  1824,  in 
Wood  V.  Dummery  3  Mason,  309,  and  since  that  time 
has  become  the  established  law  of  this  country  and  is 
termed  the  "American  doctrine,"  although,  as  shown 
in  the  case  above  referred  to,  the  same  doctrine  had 
long  been  established  in  England;  and  so  universally 
has  this  doctrine  been  accepted,  in  America  especially, 
that  the  citation  of  authorities  seems  a  work  of  super- 
erogation. We  will,  however,  quote  from  2  Morawetz 
on  Private  Corporations,  §  820,  the  rule  which  is  an- 
nounced as  follows: 

"  Debts  due  a  corporation  are  equitable  assets,  and 
may  be  reached  by  creditors  through  the  aid  of  a 
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court  of  chancery,  if  the  legal  assets  which  can  be 
reached  by  execution  prove  insufBcient.  The  liability 
of  the  shareholders  to  contribute  the  amount  of  their 
shares  as  capital  is  treated  in  equity  as  assets,  like 
other  legal  claims  belonging  to  the  corporation.  This 
liability,  together  with  the  capital  actually  contributed, 
constitutes  the  trust  fund  which  in  equity  is  deemed 
pledged  for  tlie  payment  of  the  corporate  debts." 

This  being  true,  then  it  must  necessarily  follow,  for 
the  protection  of  creditors  who  dealt  with  these  cor- 
porations, that  the  stock  subscribed  for  must  be  paid 
in  cash  or  in  property  of  an  equivalent  value.  In 
other  words,  the  corporation  must  be  in  the  actual 
condition  which  it  represents  itself  to  be  in  financially. 
If  it  were  allowed  to  hold  itself  out  as  having  a  cap- 
ital stock  of  $100,000,  when  in  reality  the  capital 
stock,  which  is  and  must  be,  under  the  theory  of  the 
law,  assets  in  the  hands  of  the  corporation,  is  worth 
only  one-half  that  amount,  the  corporation  is  to  that 
extent  doing  business  under  false  colors,  and  is  ob- 
taining credit  upon  the  faith  of  an  asserted  estate 
which  is  purely  fictitious.  And  where,  by  any  ar- 
rangement between  the  shareholders  and  the  corpor- 
ation, the  stock  is  issued  as  fully  paid  up,  when  in 
fact  it  has  not  been  paid  to  the  full  amount  of  its  face 
value,  but  has  been  paid  in  property  of  a  fictitious 
or  inflated  value,  a  court  of  equity  will  compel  a  pay- 
ment by  the  stockholder  for  the  benefit  of  the  cred- 
itor who  has  dealt  with  the  corporation  relying  upon 
the  asserted  value  of  its  assets  to  the  full  amount  or 
face  value  of  the  stock.  Such  is  almost  the  universal 
holding  of  the  courts  of  the  present  day.  See  First 
National  Bank  v.  Ghiatin,  etc.^  Mining  Co,,  42  Minn. 
327  (44  N.  W.  198, 18  Am.  St.  Rep.  510);  Taylor,  Pri- 
vate  Corporations,  §  702. 
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The  latter  authority  lays  down  the  rule  as  follows: 

*•  To  issue  shares  as  fully  paid  up  for  property  known 
to  the  corporation  and  the  shareholder  receiving  them 
to  be  materially  below  their  par  value,  is  a  fraud  on 
creditors,  for  whose  benefit  the  shareholder  to  whom 
the  shares  are  issued  may  be  compelled  to  make  up  the 
difference." 

See,  also,  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501; 
2  Cook,  Stockholders,  §  652;  Redmond  v.  Dicier«on,9  N. 
J.  Eq.  507  (59  Am.  Dec.  418);  Higgins  v,  Lanaingh,  154 
111.  301  (40  N.  E.  362);  Scovillv.  Thayer,  105  U.  S. 
143;  Boynton  v,  Andrews,  63  N.  Y.  93;  Oilkie  &  Anson 
Co.  V.  Dawson,  etc.,  Co.,  46  Neb.  333  (64  N.  W.  978); 
2  Morawetz,  Private  Corporations,  §  842,  and  crises 
cited. 

So  the  question  to  be  determined,  so  far  as  this 
branch  of  the  case  is  concerned,  is,  was  the  $55,000 
worth  of  stock  subscribed  for  by  the  defendants  in 
this  action,  who  were  the  shareholders,  paid  for  in 
money  or  its  equivalent  ?  This  question  must  be  de- 
cisively  decided  in  the  negative.  If  the  most  that  is 
contended  for  by  the  respondents  (defendants)  in 
regard  to  the  payment  of  this  stock  be  accepted  as 
fact,  the  payments  would  amount  to  only  $28,600, 
instead  of  $55,000,  the  face  value  of  the  stock  sub- 
scribed for,  and  which  was  issued  as  paid-up  stock; 
for  it  is  only  contended  that  the  shareholders  were  to 
pay,  for  this  $55,000  worth  of  stock,  a  certain  site  for 
the  factory  of  the  estimated  value  of  $14,000,  the  fac- 
tory and  its  machinery  which  were  found  by  the  court 
to  be  of  the  value  of  $9,100,  and  $5,000  to  be  paid  in 
cash  as  a  working  capital.  The  testimony,  however, 
shows  that  there  was  really  never  anything  paid  but 
the  factory,  which  was  found  by  the  court — and  we 
think  properly — to  be  of  the  value  of  $9,100.     An 
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option  on  the  land  which  was  sought  to  be  purchased 
was  obtained  for  $3,500.  It  seems,  however,  that,  in- 
stead  of  the  shareholders  advancing  the  money  for 
this  option,  a  note  was  given  by  the  corporation  to 
the  Pacific  National  Bank  for  the  same.  It  does  not 
appear  that  this  note  was  ever  paid  by  the  share- 
holders, or,  in  fact,  that  it  was  ever  paid  at  all,  although 
one  of  the  defendants  testified  that  he  was  satisfied 
that  it  had  been  paid;  at  all  events  that  the  bank  did 
not  claim  such  an  indebtedness.  However  that  may 
be,  there  is  nothing  to  show  that  it  was  ever  paid  by 
the  shareholders,  and,  if  paid  at  all,  was  evidently  paid 
out  of  the  funds  of  the  corporation.  The  $5,000  which 
was*  to  be  advanced  as  a  working  capital  was  obtained 
in  the  same  way,  by  giving  a  note  of  the  corporation 
indorsed  by  the  individual  shareholders.  This  note, 
with  the  exception  of  the  interest,  has  never  been 
paid,  and  the  corporation  finally  gave  a  mortgage  on 
its  corporate  property  for  the  satisfaction  of  this  debt, 
which  mortgage  is  still  alive  and  is  a  lien  upon  the 
property  pledged.  The  land  itself,  upon  which  the 
option  was  obtained,  has  reverted  to  the  original 
owners.  So  that  in  fact,  so  far  as  the  testimony 
shows,  and  it  was  gone  into  at  great  length,  the  only 
thing  of  value  which  the  corporation  had  ever  received 
for  the  paid-up  shares  to  the  extent  of  $55,000  was  the 
building,  which,  as  we  have  before  said,  was  correctly 
found  to  be  worth  $9,100. 

This  case,  then,  falls  squarely  within  the  rule  which 
we  have  announced  above,  and,  if  there  were  no 
estoppels,  the  creditor  would  undoubtedly  have  the 
right  to  pursue  this  trust  fund  into  the  hands  of  the 
stockholders.  In  fact,  there  is  no  contention  on  the 
part  of  the  respondents  who  testified  in  the  action, 
that  the  property  turned  in  by  them  was  of  the  actual 
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value  of  $55,000.  Mr.  Manning,  one  of  the  defendant 
stockholders,  in  testifying  as  to  the  value  of  the  prop- 
erty,  stated  that  they  regarded  the  whole  property  as 
worth  the  amount  of  money  represented  by  the  stock; 
but,  in  answer  to  the  following  question  by  the  attor- 
ney  for  the  respondents,  "  That  is  to  say,  the  patents 
and  the  building  and  all  those  things  were  estimated 
to  be  worth  about  $100,000?"  said,  "Well,  I  don't 
know  as  we  figured  it  worth  as  much  as  that.  We 
thought  it  was  worth  as  much  as  the  stock  was."  Now 
this  is  altogether  another  proposition.  It  may  have 
been  worth  as  much  as  the  stock,  and  doubtless  that 
was  the  theory  upon  which  these  stockholders  acted 
when  they  subscribed  for  the  stock;  and  as  between 
themselves  in  buying  or  selling  stock,  they  would 
have  a  right  to  place  any  value  they  saw  fit  upon  it, 
and  place  any  value  they  saw  fit  upon  the  property 
which  they  were  trading  for  the  stock;  but  under  the 
trust  doctrine  which  we  have  announced  above,  it  is 
not  enough  that  the  property  which  the  corporation 
receives  for  the  stock  which  it  issues  is  worth  as  much 
as  the  stock;  it  must  be  worth  the  face  value  o(  the 
stock;  and  the  fact,  as  testified  to  by  the  witness,  that 
he  thought  it  was  worth  as  much  as  the  stock,  does 
not  tend  to  sustain  the  assertion  that  the  property 
received  was  worth  the  face  value  of  the  stock. 

The  findings  of  the  court  are  peculiar,  and,  we 
think,  in  many  instances  unwarranted,  and  the  con- 
clusions of  the  court  are  unwarranted  by  the  testimony 
and  by  the  findings.  After  the  court  found  that  the 
value  of  the  building  and  machinery  was  only  $9,100, 
it  found,  as  a  conclusion  of  law,  that  the  subscriptions 
by  the  defendants  were  fully  paid  and  satisfied  before 
the  commencement  of  this  action,  and  that  all  of  the 
capital  stock  of  the  defendant  corporation  had  been 
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fully  paid  for  in  cash  and  in  property  received  and  ac- 
cepted by  said  corporation  in  payment  for  its  said 
stock.  Tlie  second  finding  might  be  true  and  still 
would  not  justify  the  judgment  that  the  plaintiff  had 
no  remedy  against  the  defendants.  There  is  no 
question  under  the  record  but  that  the  stock  was  paid 
for  in  property  received  and  accepted  by  the  corpor- 
ation in  payment  for  the  stock;  but,  as  we  have  before 
intimated,  while  this  would  be  a  binding  contract 
between  the  corporation  and  its  shareholders,  it  does 
not  meet  the  requirements  of  the  law  where  creditors 
are  concerned. 

But  there  is  another  phase  of  this  case  which  will 
compel  the  affirmance  of  the  judgment,  although  it 
was  not  the  ground  upon  which  the  court  below  acted. 
While  the  doctrine  of  trust  fund  is  accepted  in  its 
broadest  sense,  it  is  well  settled  that  a  trust  will  not 
be  impressed  upon  the  stock  of  the  corporation  in  the 
hands  of  the  stockholders  for  the  benefit  of  creditors 
who  dealt  with  the  corporation  with  knowledge  of  the 
fact  that  the  stock  had  been  paid  for  in  property  the 
value  of  which  was  less  than  the  face  value  of  the 
stock.  As  was  well  said  in  First  National  Bank  v. 
Ghistin,  etc.,  Mining  Co,,  supra. 

"  The  whole  doctrine  that  the  capital  stock  of  cor- 
porations  is  a  trust  fund  for  the  payment  of  creditors 
rests  upon  the  equitable  consideration  that  the  dis- 
tribution of  the  capital  among  stockholders  without 
making  adequate  provision  for  the  payment  of  debts, 
or  the  issue  of  fictitiously  paid  up  stock,  is  a  fraud 
upon  creditors  who  contract  with  the  corporation  in 
reliance  upon  its  capital  remaining  inti^ct,  or  in  re- 
liance upon  the  professed  capital  having  been  in  fact 
paid  up  in  full.  But  when  the  reason  for  the  rule 
does  not  exist  the  rule  itself  ceases  to  apply.  .  .  . 
It  is  only  those  creditors  who  can  fairly  allege  that 
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they  have  relied^  or  whom  the  law  presumes  to  have 
relied,  upon  the  amount  of  capital  stock  of  the  com- 
pany, who  have  a  right  to  make  such  inquiry,  or  in 
whose  favor  equity  will  impress  a  trust  upon  the  stib- 
scription  to  the  stock,  and  set  aside  a  fictitious  ar- 
rangement for  its  payment." 

In  cases  where  parties  have  actual  notice  of  the 
conditions  existing  in  the  corporation,  it  must  be  con- 
ceded that  as  to  them  no  fraud,  actual  or  constructive, 
has  been  committed  by  the  shareholders  and  the 
corporation  in  receiving  property  at  fictitious  values 
in  exchange  for  the  stock  of  the  corporation.  This 
was  the  doctrine  also  announced  by  this  court  in 
Turner  v.  Bailey,  12  Wash.  634  (42  Pac.  115).  It  was 
further  held  in  that  case  that  the  stockholders  whose 
capital  stock  had  been  fully  paid  by  transfer  of  cer- 
tain properties,  considered  in  good  faith  by  all  parties 
concerned  in  the  promotion  of  the  corporation  as 
equivalent  in  value  to  the  amount  of  its  capital  stock 
could  not  be  rendered  individually  liable  to  creditors 
from  the  fact  that  by  subsequent  depreciation  in  val- 
ues the  property  applied  in  payment  of  the  capital 
stock  became  greatly  impaired  in  value.  But  one  of 
the  prominent  features  of  that  case  was  the  fact  that 
the  claimants  were  present  at  the  meeting  of  stock- 
holders at  the  time  the  stock  was  received;  that  the 
question  of  the  liabilities  under  the  circumstances  was 
discussed,  and  that  the  claimants  had  actual  notice  of 
the  value  of  the  stock.  The  record  in  the  case  at  bar 
shows  that  Holbrook,  who  was  a  disinterested  witness, 
not  having  been  made  a  party  to  the  action,  was  on 
friendly  terms  with  the  Adamant  Manufacturing  Com- 
pany of  America,  the  plaintiff;  that  he  purchased  the 
patent  right  of  the  plaintiff;  that  the  members  of 
plaintiff  corporation  advised  him  to  form  this  corpo* 
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ration  rather  than  to  sell  the  patent;  that  they  pro- 
posed that  they  deed  the  patent  directly  to  the  defendant 
corporation,  the  right  having  been  re-transferred  by 
Holbrook  to  the  plaintiff  corporation  for  that  purpose; 
that  they  advised  him  to  have  the  controlling  in- 
terest ;  that  he  afterwards  informed  them  that  he  was  not 
able  to  obtain  the  controlling  interest,  but  informed 
them  what  interest  he  did  obtain;  that  they  figured 
with  him  about  what  the  building  and  factory  would 
cost,  and  gave  him  their  estimate  of  the  amount  neces- 
sary to  establish  the  plant,  and  suggested  that  it  would 
be  a  good  plan  to  have  about  $5,000  besides  for  work- 
ing capital.  He  testified  that  he  had  made  a  statement 
to  the  company  of  its  financial  condition,  which  state- 
ment is  set  forth  in  the  record  showing  the  assets  and 
liabilities  of  the  company  exclusively.  This  statement 
was  called  for  by  the  plaintiff,  evidently  for  the  pur- 
pose of  relying  upon  it  in  negotiating  sales  to  the  de- 
fendant. The  witness  testified  that  the  members  of 
the  plaintiff  corporation  frequently  asked  him  for  the 
condition  of  the  affairs  and  that  he  gave  it  to  them; 
that  he  gave  them  full  facts  and  figures  in  connection 
with  it.  In  answer  to  the  following  question  by  the 
court,  "Right  in  that  connection,  did  they  know  this 
stock  was  paid  up  in  this  way  ?*'  witness  said,  "Oh, 
yes.''  "  They  knew  of  that  ?  "  "  Oh,  yes."  The  tea- 
timony  shows  that  the  letters  which  the  witness  Hol- 
brook, while  he  was  manager  of  the  corporation,  wrote 
to  the  plaintiff  in  relation  to  the  business  standing  of 
the  defendant  corporation  and  in  relation  to  the  man- 
ner in  which  it  was  organized,  had  been  received  by 
the  plaintiff  corporation,  or  its  oflBcers,  for  letters 
were  received  in  reply,  acknow'ledging  their  receipt. 
It  is  impossible  to  set  out  this  testimony  in  detail,  but 
we  think  the  record  fairly  shows  that  this  information 
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was  conveyed  to  the  plaintiff;  that  it  was  aware  of  the 
conditions  and  terms  upon  which  this  stock  was 
issued.  In  fact  there  is  no  testimony  to  the  contrary. 
And,  being  so  aware  of  the  terms  upon  which  the 
stock  was  issued,  the  law  will  not  impute  to  the  de- 
fendants any  fraud  so  far  as  this  plaintiff  is  concerned. 
Consequently  no  trust  will  be  impressed  upon  the  sub- 
scription for  its  benefit. 

The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Anders,  Rbavis  and  Gordon,  JJ., 
concur. 


[No.  2482.    Decided  March  19,  1897.] 

City  of  Seattle,  Respondent,  v.  Catherine  O'Con- 
NELL,  Appellant 

KBMEDIRS  —  EFFECT  OF  BBPEAL  OF  StATUTE  —  COMMKNCBMBNT  OF 
ACTION  —  SERVICE  OF  SUMMONS  —  ENFORCEMENT  OF  STREET  ASSESS- 
MENTS —  LIMITATION  OF   ACTIONS. 

The  repeal  of  the  law  governing  the  commencement  of  civil 
actions  and  the  service  of  summons  therein  and  suhstitating  there- 
for a  new  method  of  procedure  will  not  affect  the  jurisdiction  of  the 
court  over  an  action  commenced  under  the  prior  law,  hut  in  which 
service  of  summons  had  not  at  that  time  heen  made,  when  the  de- 
fendant voluntarily  appears  and  answers  in  the  action  subsequent 
to  the  taking  effect  of  the  new  law,  which  directly  provides  that  a 
voluntary  appearance  is  equivalent  to  personal  service  of  summons. 

The  bar  of  the  statute  upon  the  commencement  of  an  action  to 
enforce  the  collection  of  an  assessment  for  a  street  improvement  be- 
gins to  run,  not  from  the  day  the  assessment  is  made  due  and  pay- 
able and  operative  as  a  lien  upon  the  property,  but  from  the  date  of 
delinquency  as  provided  in  the  ordinance  providing  for  the  levy 
and  collection  of  the  assessment. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.     Affirmed. 

40—16  WASH. 
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Dote  &  Cross,  and  Bausman,  Kelleher  &  Emory,  for 
appellant  : 

The  passage  of  the  act  of  1893  and  the  repeal  of  the 
prior  act  thereby,  both  being  in  their  nature  remedial, 
not  only  took  away  the  right  to  proceed  further  under 
the  prior  law,  but  rendered  the  filing  of  the  complaint 
thereunder  null  and  inoperative;  inasmuch  as  no  ju- 
risdiction had  been,  or  could  be,  acquired  over  the 
persons  of  the  defendants  by  compliance  with  its  pro- 
visions, and  an  entirely  different  and  inconsistent 
remedy  and  method  of  commencing  civil  actions  is 
provided  by  the  repealing  act,  which  gives  to  the 
plaintiff  as  full,  adequate  and  complete  a  remedy  as 
the  act  repealed.  United  States  v.  Boisdore,  8  How. 
121;  McNulty  v.  Batty,  10  How.  76;  Insurance  Co,  v. 
Ritchie,  5  Wall.  544;  Lamb  v.  Schottler,  54  Cal.  319; 
Curtis  V.  Leavitt,  15  N.  Y.  152;  Berry  v.  Clary,  77  Me. 
482;  Railroad  Co.  v.  Grant,  98  U.  S.  398;  Wooding  v. 
Puget  Sound  National  Bank,  11  Wash.  527;  Endlich, 
Interpretation  of  Statutes,  §§478-480. 

The  statute  of  limitations  commences  to  run  from 
the  date  when  the  tax  becomes  payable  and  not  from 
the  date  of  delinquency.  Condon  v.  Maynard,  18  Atl. 
957. 

John  W.  Pratt,  and  C.  A.  Riddle  (John  K.  Brown,  of 
counsel),  for  respondent: 
The  action  was  commenced  January  25,  1893,  by 
the  filing  of  the  complaint  in  the  office  of  the  clerk  of 
the  superior  court  of  King  county.  No  summons  was 
issued  in  the  action  until  December  16,  1893,  by 
which  time  the  legislature  had  changed  the  procedure 
and  taken  away  from  the  county  clerk  the  duty  of 
issuing  summons  and  imposed  it  upon  attorneys  for 
plaintiffs  in  an  action.     There  was  nothing  in  the  act 
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to  show  any  intention  to  apply  it  to  actions  already 
then  pending,  but  it  had  the  following  saving  clause  : 
''All  acts  and  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed."  There  was  nothing  inconsist- 
ent in  the  purpose  or  letter  of  this  act  with  the  issue 
by  attorneys  of  summons  where  the  action  had  already 
been  commenced  by  the  filing  of  a  complaint.  The 
manifest  purpose  of  the  act  was  to  change  the  pro- 
cedure as  to  the  future,  not  to  throw  hundreds  of 
litigants  out  of  court  who  were  already  in  and  had 
acquired  a  right  of  action  under  the  prior  law.  Cooley, 
Constitutional  Limitations,  p.  444;  Dash  v.  VanKleeck, 
7  Johns.  503  (5  Am.  Dec.  291).  The  law  of  1893  did 
not  repeal  a  law  giving  a  remedy,  but  only  that  part 
of  the  old  law  which  was  inconsistent  with  the  new 
one.  Treat  v.  Strickland^  23  Me.  234;  Sutherland, 
Statutory  Construction,  pp.  226,  452,  513;  Oibaon  v. 
Jenney,  15  Mass.  205;  Danforih  v.  Smith,  23  Vt.  247; 
Knoup  V.  Piqua  Branch  Bank,  1  Ohio  St.  603;  Pomeroy, 
Equity  Jurisprudence,  pp.  44,  199;  Potters'  Dwarris, 
Statutes,  p.  117. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  suit  was  brought  by  the  city  of 
Seattle  against  the  appellant  to  foreclose  an  assess- 
ment lien.  Action  was  commenced  by  filing  a  com- 
plaint on  the  25th  day  of  January,  1893;  no  summons 
was  then  issued.  On  December  16,  1893,  attorneys 
for  respondent  had  served  upon  appellant  a  summons 
which  they  personally  issued.  The  complaint  of  the 
respondent  set  forth,  among  other  things,  that  be- 
tween the  18th  day  of  April,  1890,  and  the  20th  day 
of  January,  1891,  by  virtue  of  ordinance  No.  1339 
passed  by  said  city  of  Seattle,  it  did  improve,  grade 
and  construct  a  sidewalk  described;  that  by  virtue  of 
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the  provisions  of  the  said  ordinance  appellant's  prop- 
erty was  assessed  for  said  improvements  in  the  sum 
of  $156.  To  this  cause  of  action  the  appellant  pleaded 
the  statute  of  limitations  by  way  of  affirmative  defense 
in  the  following  words: 

"  That  said  improvements  mentioned  in  said  com- 
plaint were  completed  and  accepted  by  said  city  of 
Seattle  prior  to  the  16th  day  of  December,  1890;  that 
by  virtue  and  in  pursuance  of  the  provisions  of  the 
said  ordinances  mentioned  in  the  complaint,  the  above 
lot  was  duly  assessed  prior  to  the  16th  day  of  Decem- 
ber, 1890;  the  amount  charged  on  its  proportion  of 
said  improvements  was  found  to  be  and  was  prior  to 
said  December  16th,  assessed  in  the  sum  of  one  hun- 
dred and  fifty-six  ($156)  dollars,  and  prior  to  said  De- 
cember 16,  1890,  by  ordinance  dated  and  enacted  by 
said  city  of  Seattle  prior  to  said  date  said  assessment 
was  made  and  levied  on  said  lot  in  the  sum  of  one 
hundred  and  fifty-six  dollars  ($156)  as  appears  by  the 
assessment  roll  duly  approved  and  filed  in  the  office 
of  the  city  treasurer  of  said  city;  and  that  said  assess- 
ment was  completed  prior  to  said  December  16, 1890.'^ 

The  answer  also  alleged  in  substance  that  said  as- 
sessment became  payable  on  December  16,  1890,  and 
became  delinquent  on  January  25,  1891.  The  notice,, 
under  publication  of  which  the  tax  levied  became 
payable,  was  as  follows: 

"  Terrace  Street  Tax  Notice. 

"  The  tax  levied  by  the  city  council  in  the  district 
created  by  ordinance  No.  1339  to  provide  for  the  grad- 
ing of  Terrace  street  from  Yesler  avenue  to  Broadway 
street  and  constructing  sidewalks  thereon  is  now  due 
and  payable  at  the  office  of  the  city  treasurer.  All 
taxes  not  paid  within  forty  days  of  the  first  publica- 
tion of  this  notice  will  be  declared  delinquent,  a  pen- 
alty of  five  per  cent  added,  and  interest  at  the  rate  of 
ten  per  cent,  charged.       H.  W.  Miller,  City  Clerk. 

"  First  publication  of  this  notice  December  16, 1890." 
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Thus  it  was  claimed  by  the  answer  that  the  action 
was  not  commenced  within  the  period  of  two  years 
after  the  cause  of  action  set  forth  in  the  complaint 
had  accrued,  and  that  the  cause  of  action  was  thereby 
barred  by  the  statute  of  limitations.  To  this  answer 
respondent  interposed  a  demurrer,  which  was  sus- 
tained by  the  trial  court,  and  appellant,  electing  to 
stand  upon  her  answer,  has  appealed  to  this  court. 

It  is  conceded  that  the  action  was  properly  com- 
menced by  filing  the  complaint  on  January  25,  1893. 
It  is  also  conceded  that  no  summons  was  issued  until 
December  16,  1893,  when  summons  was  issued  by  the 
plaintiflf 's  attorney  in  the  manner  and  form  prescribed 
by  the  law  now  in  force.  On  March  15,  1893,  how- 
ever, an  act  of  the  legislature  was  approved  by  the 
governor,  entitled,  "  An  act  to  provide  for  the  man- 
ner of  commencing  civil  actions  in  the  superior  courts 
and  bringing  the  same  to  trial.''  Laws  1893,  p.  407. 
This  law  provides  that 

"  Civil  actions  in  the  several  superior  courts  of  this 
fitate  shall  be  commenced  by  the  service  of  a  sum- 
mons,  as  hereinafter  provided." 

This  act  took  effect  June  7,  1893,  more  than  four 
months  after  the  filing  of  the  complaint  herein,  and 
it  is  the  contention  of  the  appellant  that  the  passage 
of  the  act  of  1893  and  the  repeal  of  the  prior  act 
thereby,  both  being  in  their  nature  remedial,  not  only 
took  away  the  right  to  proceed  further  under  the  prior 
law,  but  rendered  the  filing  of  the  complaint  there- 
under null  and  inoperative,  inasmuch  as  no  jurisdic- 
tion had  been  or  could  be  acquired  over  the  persons 
of  the  defendants  by  compliance  with  its  provisions. 
There  is  some  conflict  of  authority  in  relation  to  this 
question,  some  courts  holding  that  the  repeal  of  the 
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statute  prescribing  the  particular  mode  of  trial  will 
not  operate  to  annul  proceedings  had  under  the  sta- 
tute in  cases  pending  at  the  time  of  the  repeal;  while 
other  courts  have  construed  the  statutes  more  strictly, 
holding  that  the  subsequent  act,  if  it  was  remedial  in 
its  nature,  took  away  the  right  to  proceed  further  un- 
der the  prior  law,  and,  in  some  cases  it  was  held, 
rendered  the  filing  of  the  complaint  inoperative,  es- 
pecially where  no  jurisdiction  had  been  or  could  be 
acquired  over  the  persons  of  the  defendants  by  com- 
pliance with  the  provisions  of  the  new  statute.  After 
discussing  this  proposition  somewhat  at  length,  Mr. 
Endlich,  in  his  work  on  the  Interpretation  of  Statutes, 
§  482,  says: 

"  The  doctrine,  indeed,  of  the  destruction  of  imper- 
fect rights  and  actions  depending  on  statutes,  by  their 
repeal,  must  not  be  carried  beyond  its  proper  scope. 
It  has  been  said  that  an  act  repealing,  or  in  anywise 
modifying,  the  remedy  of  a  party  by  action  or  suit, 
should  not  be  construed  to  affect  actions  or  suits 
brought  before  the  repeal  or  modification.  [Citing 
Newsom  v.  Oreenwood,  4  Ore.  119].  Whilst  this  state- 
ment is  probably  too  broad,  it  is  nevertheless  true, 
that,  where  the  effect  of  the  new  legislation  is  not  to 
take  away  the  jurisdiction  or  right  previously  exist- 
ing, nor  to  deny  a  remedy  for  its  enforcement  sub- 
stantially like  the  one  previously  allowed,  but  merely 
to  change  the  remedy,  the  right  and  the  jurisdiction 
continue  under  the  form  directed  by  the  new  act, 
where  it  applies,  or  else  under  the  old  law." 

It  seems  to  us  that  a  liberal  and  sensible  construc- 
tion of  this  statute  w^ill  lead  to  the  conclusion  that  it 
was  not  the  intention  of  the  legislature  to  interfere 
with  or  destroy  actions  which  had  already  been  com- 
menced, to  the  extent,  at  least,  of  depriving  the  court 
of  the  jurisdiction  of  the  subject  matter  of  the  action. 
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In  this  case,  then,  the  court  having  jurisdiction  of 
the  subject  matter,  the  jurisdiction  of  the  person  of 
the  appellant  was  obtained  by  her  appearance  in  the 
case,  and  while  it  is  true  that  the  defense  of  the  stat- 
ute of  limitations  was  properly  pleaded  by  answer,  yet 
the  question  of  service  should  have  been  determined, 
prior  to  the  filing  of  the  answer  and  the  raising  of 
the  issue  of  the  statute  of  limitations,  by  a  motion 
challenging  the  jurisdiction  of  the  court  over  the  per- 
son  of  the  appellant. 

Section  15  of  the  Laws  of  1893,  p.  412,  provides 
that: 

"  From  the  time  of  the  service  of  the  summons  in 
a  civil  action,  the  court  is  deemed  to  have  acquired 
jurisdiction,  and  to  have  control  of  all  the  subsequent 
proceedings.  A  voluntary  appearance  of  a  defendant 
is  equivalent  to  a  personal  service  of  the  summons 
upon  him." 

And  §  16  provides  that: 

''A  defendant  appears  in  an  action  when  he  answers, 
demurs,  makes  any  application  for  an  order  therein, 
or  gives  the  plaintiflF  written  notice  of  his  appearance.'' 

The  court,  then,  having  jurisdiction,  by  the  filing  of 
the  complaint,  of  the  subject  matter  of  the  action,  and 
having  jurisdiction  of  the  parties  by  their  voluntary 
appearance  in  the  case,  it  would  seem  that  the  first 
contention  of  appellant  is  untenable. 

A  more  troublesome  question,  to  our  mind,  is  the 
second  contention,  namely,  that  the  statute  of  limita- 
tions had  expired  prior  to  the  commencement  of  the 
action.  If  the  statute  commenced  to  run  from  the 
date  that. the  lien  attached  as  shown  by  the  ordinance, 
then  the  plaintiff  is  barred,  for  the  action  was  not 
commenced  until  two  years  and  forty  days  after  such 
publication,  but  it  is  conceded  that  if  the  statute  did 
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not  commeace  to  run  until  the  time  the  assessment 
became  delinquent,  the  action  was  brought  in  time. 
Then  the  pertinent  question  is  :  Did  the  ordinance 
extend  the  statutes  of  limitations  beyond  the  two  years 
provided  by  the  statute  ?  As  a  general  rule  the  time 
during  which  a  plaintiff  is  legally  incapacitated  from 
commencing  an  action  is  added  to  the  time  expressed 
by  the  statute,  or,  in  other  words,  the  statute  does  not 
run  during  such  time.  It  is  true  that  these  provisions 
are  ordinarily  specific  provisions  of  the  statute,  but 
the  rule  is  based  on  reason  and  fair  dealing,  and  if 
any  other  rule  obtained^  statutes  of  limitations  would 
become  statutes  in  aid  of  the  prevention  of  justice, 
and  we  are  inclined  to  give  the  same  construction  to 
this  ordinance.  It  is  evident  that  under  this  ordi- 
nance suit  could  not  have  been  instituted  for  the  col- 
lection of  this  assessment,  and  the  fact  that  the  lien 
attached  upon  the  land  at  the  time  of  the  issuance  of 
the  notice  is  no  proof  or  indication  that  the  right  of 
action  to  foreclose  the  lien  had  accrued  to  the  city, 
because  liens,  under  the  law,  attach  in  many  instances 
before  the  right  of  action  accrues  to  foreclose.  It  wfis 
urged  by  the  learned  counsel  for  the  appellant,  in  his 
oral  argument,  that  it  was  not  within  the  power  of  the 
city  to  extend  the  statute  of  limitations,  for  the  reason 
that  a  lien  was  a  cloud  upon  the  title,  and  that  a 
defendant  had  a  right  to  have  the  cloud  removed 
within  the  statutory  period  of  limitations.  As  a  mat- 
ter of  justice  the  cloud  could  only  be  removed  by  the 
payment  of  the  assessment,  if  the  assessment  was 
legally  made,  and,  if  the  assessment  was  not  legally 
made,  the  defendant  would  not  be  without  remedy  to 
have  the  assessment  annulled  and  the  cloud  removed, 
and  under  no  circumstances  does  the  fact  that  a  debt 
may  be  paid  at  a  certain  time  imply  that  a  right  of 
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action  has  accrued  to  sue  on  that  debt.  The  instance 
that  is  given  by  the  respondent  is  in  point,  namely, 
that  a  promissory  note  may  be  made  payable  on  or 
before  forty  days,  and  that,  while  it  is  payable  at  any 
time  after  its  execution,  yet  it  does  not  mature  so  that 
the  right  of  action  against  it  accrues  until  after  the 
period  of  forty  days  has  expired.  There  seems  to  be 
very  little  authority  cited  on  this  particular  point, 
although  there  is  some  that  is  directly  in  point.  The 
following  rule  is  laid  down  by  Wood  on  Limitations, 
section  164  : 

"  Where  an  assessment  or  tax  is  laid,  and  by  ordi- 
nance or  statute  a  certain  time  is  fixed  within  which 
it  may  be  paid,  the  person  against  whom  it  is  laid  has 
the  whole  of  such  period  wjthin  which  to.  pay  it,  and 
the  statute  does  not  begin  to  run  thereon  until  such 
time  has  expired." 

And  in  Reynolds  v,  Oreen,  27  Ohio  St.  416,  this 
identical  question  was  decided.  There,  by  ordinance 
of  the  city  council,  the  assessment  for  an  improve- 
ment was  made  November  20,  1861,  and  it  was  pro- 
vided in  the  ordinance  that  the  owners  of  the  lots  on 
which  the  assessments  were  made  should  pay  the 
amounts  severally  due  within  twenty  days  from  the 
date  of  the  ordinance,  or  be  subject  to  the  interest 
and  penalty  allowed  thereon  by  law,  and  it  was  held 
that  defendants  could  not  be  regarded  as  in  default 
until  the  expiration  of  twenty  days  thereafter,  and 
that  the  right  of  action  therefor  to  enforce  the  assess- 
ment did  not  accrue  until  December  10,  1861,  which 
was  twenty  days  after  the  notice. 

We  think  the  contention  of  the  appellant  that  she 
can  be  in  any  way  injured  by  the  adoption  of  this 
rule  is  more  fanciful  than  real ;  that  the  right  of 
action  did  not  accrue  until  the  forty  days  expressed 
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by  the  ordinance  bad  expired  ;  and  tbat  tbe  statute  of 
limitations  did  not  commence  to  run  until  tbat  time. 
Tbe  demurrer  was  properly  sustained. 

Tbe  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Anders  and  Reayis,  JJ.,  concur. 

Gordon,  J.,  dissents. 


[No.  2437.    Decided  March  20. 1897.] 

Samuel  Oliver,  Appellant^  v.  David  Dupee  et  al.^ 
Respondents. 

TIDE     LANDS  — .  CONTEST     FOB     PUBCHABE  —  APPEAL  —  BECOBD  —  TEDB 
ISLANDS  —  PBEFEBBNCE     BIQHT    OF    PUBCHABE  —  CON8TBUCTION    OF 

STATUTE. 

Under  Laws  1895,  p.  562.  ^  82,  providing  tbat  where  an  appeal  is 
taken  from  the  board  of  state  land  commissioners  to  the  soperior 
court « the  board  shall  prepare  and  certify,  under  the  hand  of  its 
secretary,  a  true  copy  of  all  the  pleadings  and  papers  connected 
with  the  contest,  such  record  may  properly,  on  appeal  from  the  de- 
cision of  the  superior  court,  be  sent  to  the  supreme  court  as  the 
transcript  in  the  cause  certified  by  the  clerk  of  the  superior  court* 
and  it  is  not  necessary  to  bring  it  up  by  a  bill  of  exceptionfl  or  a 
statement  of  facts. 

The  provisions  of  ^  70,  Laws  1895,  p.  557,  to  the  effect  tbat  tide 
lands  not  a  portion  of  or  adjacent  to  the  shore  shall  be  sold  to 
the  first  applicant,  after  survey  made  by  him,  subject  to  the  same 
conditions  and  limitations  as  provided  for  sale  of  tide  lauds  of  the 
second  class,  is  limited  to  such  lands  as  were  not  improved  and  in 
use  for  commerce,  trade  or  business  on  and  prior  to  March  26, 1890» 
whose  sale  is  regulated  by  §  65  of  the  same  act. 

The  fact  that  an  applicant  for  the  purchase  of  tide  lands  is  a 
contestant  against  the  first  applicant  for  their  purchase  does  cot 
preclude  him  from  prosecuting  an  appeal  from  an  adverse  dedsioo 
of  the  board  of  state  land  commissioners. 

Upon  an  appeal  to  the  superior  court  from  the  decision  of  the 
board  of  land  commissioners,  respecting  a  contest  for  the  purchase 
of  tide  lands,  the  court  should  hear  the  appeal  upon  its  merits,  and 
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not  dismiss  it  on  the  ground  that  appellant's  application  was  in- 
complete and  did  not  conform  to  the  law  in  every  particular. 

Appeal  from  Superior  Court,  Wahkiakum  County. — 
Hon.  W.  W.  Langhorne,  Judge.     Reversed. 

F,  D.  Wintouy  John  H.  &  A.  M.  Smith,  for  appellant. 
Haight  &  Owings,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — This  case  came  before  the  superior 
court  by  an  appeal  from  a  decision  rendered  by  the 
board  of  state  land  commissioners.  The  respondents 
there,  who  are  also  respondents  here,  filed  a  motion  to 
dismiss  the  appeal,  upon  a  number  of  grounds,  going 
to  the  jurisdiction  of  the  court  to  entertain  it,  etc., 
and  this  motion  was  granted,  and  an  appeal  was  taken 
to  this  court.  The  respondents  moved  here  to  strike 
the  entire  record,  made  up  of  affidavits  and  papers 
filed  with  the  board  aforesaid,  and  the  record  of  the 
proceedings  of  the  board,  etc.,  for  the  reason  that  the 
same  were  not  brought  by  a  bill  of  exceptions  or  a 
statement  of  facts,  and  a  number  of  decisions  of  this 
court  are  cited  as  sustaining  that  proposition.  But 
none  of  them  are  applicable,  as  in  each  of  the  cases 
the  documents  stricken,  or  which  the  court  refused 
to  consider,  were  filed  originally  in  the  superior  court, 
and  were  not  made  a  part  of  the  record  by  including 
them  in  the  statement  of  facts  or  bill  of  exceptions,  ex- 
cept in  one  instance:  where  affidavits  were  sought  to  be 
filed  in  this  court  to  contradict  the  record  ( Ward  v. 
Springfield  Fire,  etc,  Ins,  Co.,  12  Wash.  631,  42  Pac. 
119),  and  the  court  held  that  the  record  could  not  be 
modified  here  by  affidavits.  In  Winsor  v.  McLachlan, 
12  Wash.  154  (40  Pac.  727),  it  was  held  that  stipula- 
tions  entered  into  in  the  trial  court  would  not  be  con- 
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sidered  here,  because  they  were  not  made  a  part  of  the 
record.  In  Fife  v.  Olson,  5  Wash.  789  (32  Pac.  766), 
it  was  held  that  testimony  introduced  upon  the  trial 
in  the  lower  court  by  reading  from  the  record  of  an- 
other case  must  be  made  a  part  of  the  record  on  ap- 
peal, or  it  could  not  be  considered.  And  in  Clay  v. 
Selah  Valley  Irrigation  Co.,  14  Wash.  543  (45  Pac. 
141),  the  court  held  that  aflSdavits  claimed  to  have 
been  submitted  to  the  lower  court  in  a  contest  as  to 
the  appointment  of  a  receiver  would  not  be  consid- 
ered on  appeal  without  something  to  show  that  they 
were  presented  to  the  lower  court  on  the  hearing  of 
the  motion,  and  that  such  fact  should  have  been  cer- 
tified to  by  the  court  in  some  manner.  But  in  this 
instance  the  record  was  made  before  the  board  of 
state  land  commissioners,  and  section  82  of  the  act 
** relating  to  the  public  lands  of  the  state"  (Laws 
1895,  p.  562),  provides  that  where  an  appeal  is  taken 
from  said  board  the  board  shall  prepare  and  certify 
under  the  hand  of  its  secretary,  etc.,  a  true  copy  of 
all  the  pleadings  and  papers,  etc.,  connected  with  the 
contest ;  and  the  proceedings  before  said  board  in  this 
instance  appear  to  have  been  regularly  certified,  ac- 
cordingly, to  the  superior  court,  and  the  motion  to 
dismiss  the  appeal  there  made  and  granted  must  be 
considered  as  having  been  made  upon  that  record.  If 
anything  could  have  been  introduced  and  was  intro- 
duced in  the  superior  court,  aside  from  such  record, 
sustaining  the  rights  of  the  respondents  to  a  dismissal, 
it  was  incumbent  on  the  respondents  to  see  that  such 
matters  were  brought  here  in  some  proper  manner. 
The  record  in  question  could  properly  come  here  as 
the  transcript  upon  the  certificate  of  the  clerk  of  the 
superior  court.  For  these  reasons  the  motion  was 
denied. 


OLIVER  V.  DUPEE.  637 

Mar.  1807.]         Opinion  of  the  Court— Soott,  C.  J. 

The  tide  lands  of  the  state  not  reserved  from  sale 
are  divided  by  section  52  of  the  act  aforesaid  into 
three  classes.  Subdivision  1  of  said  section  specifies 
the  first  class,  and  relates  to  tide  lands  near  cities  and 
towns.  The  second  and  third  classes  are  designated 
by  subdivisions  2  and  3,  respectively,  which  are  as 
follows : 

"  (  2 )  All  other  tide  lands  having  valuable  improve- 
ments thereon  in  actual  use  for  commerce,  trade  or 
business  on  and  prior  to  March  26,  1890,  not  includ- 
ing oyster  lauds.  (  3  )  All  tide  lands  in  the  state  not 
included  in  the  above  classes.  And  said  lands  shall 
be  sold  and  disposed  of  in  the  manner  provided  by 
this  act." 

The  tide  land  in  controversy  in  this  case  is  called 
by  the  parties  a  "tide  island"  and  belongs  to  either 
the  second  or  third  class,  as  above  specified.  The 
respondents  contend  that  it  belongs  to  the  third  class, 
and  that,  under  the  last  proviso  contained  in  §  70  of 
said  act,  it  must  be  sold  to  the  first  applicant.  It  is 
conceded  that  their  application  was  prior  in  point  of 
time.     The  proviso  above  mentioned  is  as  follows  : 

"  That  any  tide  lands  not  forming  a  portion  of  or 
lying  adjacent  to  the  shore  shall  be  sold  to  the  first 
applicant  at  the  rate  of  five  dollars  per  acre,  after  sur- 
vey made  by  him  at  his  own  expense,  and  subject  to 
the  same  conditions  and  limitations  as  provided  for 
sale  of  tide  lands  of  second  class." 

The  appellant  claims  that  said  tract  was,  some  time 
since,  supposed  to  belong  to  the  state  of  Oregon, 
and  that  he  purchased  it  and  has  a  deed  therefor  from 
said  state;  and  his  application  here  to  the  commis- 
sioner of  public  lands  to  purchase  alleges  that  he  had 
been  in  possession  of  the  land  for  nine  years  prior  to 
making  said  application,  engaged  in  the  business  of 
fishing  (the  only  apparent  purpose  for  which  it  was 
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useful),  and  had  erected  valuable  improvements 
thereon;  and  he  claims  a  preference  right  to  purchase. 
If  these  allegations  are  true  in  point  of  fact,  we  are  of 
the  opinion  that  the  land  would  fall  within  the  second 
class.  But  it  may  not  be  material  whether  it  belongs 
to  the  second  or  third  class,  for  the  reason  that  the 
clause  aforesaid  of  §  70  also  provides  that  all  tide  lands 
not  forming  a  portion  of,  or  lying  adjacent  to,  the 
shore,  etc.,  shall  be  sold  subject  to  the  same  conditions 
and  limitations  as  are  provided  for  the  sale  of  tide 
lands  of  the  second  class;  and  it  might  be  a  question 
whether  the  provision  relating  to  a  sale  to  the  first 
applicant  must  not  give  way  to  this,  where  the  second 
applicant  had  been  in  possession  for  the  purpose 
specified  at  and  during  the  time  required.  The  evi- 
dent intention  of  the  act  is  to  save  the  rights  of  such 
occupants,  and  there  would  be  no  reason,  certainly, 
for  any  different  rule  as  to  lands  not  adjacent  to  the 
shore.  The  first  part  of  g  70  purports  to  deal  with 
tide  lands  of  the  third  class,  while  the  proviso  in 
question  speaks  of  "  any  tide  lands  "  not  forming  a 
portion  of,  or  lying  adjacent  to,  the  shore,  etc.,  and 
we  are  of  the  opinion  that,  where  such  lands  were 
occupied  as  specified  in  §  65  of  the  act,  §§  65  and  70 
should  be  construed  together  with  reference  to  the 
sale  thereof  under  the  provision  mentioned.  If  this 
provision,  in  speaking  of  all  tide  lands,  would  include 
lands  so  occupied  and  used  as  third-class  lands,  under 
§  70,  it  is  clearly  in  conflict  with  §  52  aforesaid,  classi- 
fying tide  lands.  If  it  is  construed  literally  as  it 
reads,  viz.:  ''any  tide  lands  not  forming  a  portion  of, 
or  lying  adjacent  to,  the  shore,"  it  would  include  all 
such  lands,  regardless  of  class,  and  the  provision  di- 
recting a  sale  to  the  first  applicant  would  be  in  direct 
conflict  with  §  65,  giving  the  occupant  a  prior  right 
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to  purchase.  However  viewed,  it  clearly  gives  rise  to 
a  conflict  with  reference  to  such  detached  lands  as 
were  improved  and  used  as  specified  in  §§  52  and  65, 
and  the  provision  directing  a  sale  to  the  first  applicant 
must  be  held  as  limited  to  such  detached  lands  as  were 
not  so  improved  and  used. 

In  addition  to  applying  for  the  purchase  of  the  land, 
the  appellant  also  contested  the  application  of  the  re- 
spondents; and  the  point  was  made  that  he  could  not 
be  considered  an  applicant,  for  the  reason  that  he  was 
not  the  first  applicant,  and  that,  as  a  contestant  of  the 
right  of  the  respondents  to  purchase,  he  had  no  right 
to  appeal  from  the  board  of  commissioners.  But  if 
the  respondents'  application  was  invalid  and  was  re- 
jected,  appellant's  application  would  be  first,  and 
would  entitle  him  to  purchase,  regardless  of  his  im- 
provements and  user,  if  his  application  was  sufficient. 

The  motion  of  the  respondents  in  the  superior  court 
to  dismiss  the  appeal  was  based  upon  nine  grounds, 
and  the  court,  in  its  judgment  of  dismissal,  saw  fit  to 
indicate  its  reasons,  and  sustained  the  motion  upon 
the  first,  second,  third,  fourth  and  ninth  grounds. 
These  allege,  in  substance,  that  the  board  of  state  land 
commissioners  had  no  jurisdiction  to  hear  the  protest 
of  appellant  against  the  attempted  purchase  by  the 
respondents;  that  appellant  had  no  legal  claim  to  the 
land  in  controversy;  that  the  land  belonged  to  the 
third  class,  and  must  be  sold  to  the  first  applicant; 
and  that  appellant  was  not  a  qualified  applicant.  One 
of  the  grounds  of  the  motion  to  dismiss  was  that  a 
sufficient  appeal  bond  had  not  been  filed.  The  lower 
court  found  against  this  proposition,  but  the  respon- 
dents urge  that  it  should  have  been  sustained,  and 
that  this  would  justify  the  action  of  the  court  in  dis- 
missing the  case,  although  that  court  found  otherwise 
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upou  the  point.  But  the  defect  in  the  bond  has  not 
been  pointed  out.  It  appears  that  the  secretary  of 
the  board  refused  to  approve,  or  rejected  the  bond, 
but  our  attention  has  been  called  to  no  provision  au- 
thorizing him  to  reject  an  appeal  bond  fair  on  its 
face,  as  this  one  seems  to  be,  nor  to  examine  sureties; 
and  in  the  absence  of  any  ruling  of  the  court  upon  it, 
and  of  any  specific  objections  made  to  it,  we  pass  it 
without  further  comment. 

The  ground  upon  which  appellant's  application  was 
rejected  was  that  the  plat  of  survey  accompanying  it 
did  not  conform  to  the  rules  prescribed  by  the  board 
of  state  land  commissioners.  What  these  rules  were 
does  not  appear;  and  we  would  be  unable  to  say,  were 
we  to  consider  it  now,  whether  they  were  such  rules  as 
the  board  had  authority,  under  the  law,  to  adopt,  and 
whether,  as  a  matter  of  fact,  appellant's  application 
complied  with  them.  These  were  matters  to  be  deter- 
mined by  trial  upon  the  merits.  Under  the  provision 
relating  to  an  appeal,  the  evidence  is  not  certified  to 
the  superior  court  by  the  board,  and  the  result  of  the 
court's  action  upon  the  motion  to  dismiss  was  appar- 
ently to  decide  against  appellant  upon  the  merits,  with- 
out hearing  his  case.  At  least,  there  was  nothing 
upon  the  face  of  the  record  to  warrant  it  without  some 
further  showing. 

It  is  urged  by  the  respondents  that  unless  appel- 
lant's application  was  complete,  and  conformed  to  the 
law  in  every  particular,  he  was  not  entitled  to  pur- 
chase  nor  to  appeal:  and  the  case  of  StaUf  ex  rel.  Meg- 
ler,  V,  Forrest,  13  Wash.  268  (43  Pac.  51),  is  cited  as 
sustaining  that  proposition.  But  the  application  there 
was  for  a  writ  of  mandamus,  and  in  order  to  grant 
such  a  writ  the  rights  of  the  relator  must  be  clearly 
established,  while  in  this  case  the  matter  came  before 
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the  superior  court  by  way  of  an  appeal  upon  the 
merits,  and  we  think  the  court  erred  in  dismissing  it 
upon  the  motion. 

Reversed  and  remanded  for  further  proceedings. 

Dunbar,  Anders  and  Re  a  vis,  JJ.,  concur. 

Gordon,  J.  (dissenting), —  I  think  the  motion  to 
dismiss  the  appeal  should  have  been  granted.  The 
record  discloses  that  the  order  and  judgment  appealed 
from  was  based  in  part  upon  at  least  one  affidavit. 
This  affidavit  was  not  brought  into  the  record  by  any 
bill  of  exceptions  or  statement  of  facts,  and  cannot, 
therefore,  properly  be  considered.  Clay  v.  Selah  Val- 
ley Irrigation  Co.,  14  Wash.  543  (45  Pac.  141);  State 
V.  Howard,  15  Wash.  425  (46  Pac.  650).  But  in  refer- 
ence to  this  the  majority  say  'Mt  was  incumbent  on 
the  respondent  to  see  that  such  matters  were  brought 
here  in  some  proper  manner."  On  the  contrary,  I 
think  that  error  will  not  be  presumed;  that  it  was  ap- 
pellant's duty  to  bring  to  this  court  a  true  record  of 
the  proceeding  upon  which  the  order  appealed  from 
was  based.  And  when,  as  here,  it  clearly  appears  that 
he  has  not  done  so,  the  appeal  should  be  dismissed. 


[  No.  2463.    Decided  March  20. 1897.) 

Sidney  Dubuque,  Appellant,  v.  Anna  M.  Stich  et  aL, 
Respondents, 

IMPLIBD  TRUSTS  —  HORTOAQB  OF  PB0MI8SOBT  NOTB8  —  BIGHTS  OF 
MOBTOAGOB  IN  8UBPLU8  PB0CBKD8  —  F0RBCL08URB — COLLATBRAL 
ATTACK. 

Where  a  chattel  mortgage  is  given  upon  promissory  notes  by  the 
holder  thereof  to  secure  the  payment  of  his  own  note,  and,  upon  a 
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foreclosure  for  default  in  payment  of  the  mortgagor's  notes,  the 
notes  are  purchased  by  the  mortgagee  for  the  amount  of  the  indebt- 
edness due,  no  trust  arises  by  operation  of  law  in  the  mortgagor's 
favor,  requiring  the  mortgagee  to  account  for  the  exoese  subse- 
quently realized  from  the  proceeds  of  such  notes  upon  the  enforce- 
ment of  their  collection  from  the  original  makers. 

The  judgment  of  a  court  having  jurisdiction  of  the  persons  and 
subject  matter  in  an  action  for  the  foreclosure  of  a  chattel  mortgage 
cannot  be  collaterally  attacked  on  the  ground  that  the  property  em- 
braced in  the  chattel  mortgage  was  not  a  proper  subject  of  chattel 
mortgage  and  of  foreclosure  sale. 

Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Lanqley,  Judge.     Affirmed. 

King^  Lindsay  &  Turner ^  for  appellant. 
P.  P.  Carrollj  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — In  April,  1890,  the  appellant  executed 
and  delivered  his  mortgage  on  certain  lands  and  a 
promissory  note  for  the  principal  sum  of  $600,  with 
several  coupon  interest  notes  attached,  to  the  West- 
ern Farm  Mortgage  Trust  Company,  In  May,  1891, 
appellant  sold  the  lands  mortgaged  to  one  Anderson 
for  $5,600.  Anderson  paid  $600  down,  assumed  the 
existing  mortgage  of  $600  and  made  and  delivered  to 
the  appellant  three  promissory  notes  for  $1,500  each. 
Anderson  secured  the  payment  of  these  three  notes  to 
the  appellant  by  a  mortgage. upon  the  same  property. 
On  the  11th  day  of  the  following  August  Dubuque 
borrowed  of  the  respondent  Anna  M.  Stich  the  sum 
of  $313,  giving  his  note  therefor  payable  in  one  year, 
bearing  interest  at  the  rate  of  2  per  cent,  per  month. 
To  secure  the  payment  of  this  sum  to  Mrs.  Stich,  Du- 
buque indorsed  in  writing  and  delivered  to  her  the 
three  Anderson  notes,  representing  $4,500,  and  exe- 
cuted and   delivered  to  her  a  chattel  mortgage  oa 
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these   notes.     Mrs.    Stich   subsequently  became  the 
purchaser  and  owner  of  the  $600  mortgage  and  notes 
above  referred  to.     On  July  28, 1894,  the  note  of  $313 
having  become  due,  and,  not  being  paid,  respondent 
brought  her  action  in  Snohomish  county  against  Du- 
buque and  asked  the  foreclosure  of  her  chattel  mort- 
gage  and   the   sale  thereunder    of    the    said    three 
Anderson  notes  and  the  Anderson  mortgage.     An  or- 
•der  and  decree  therefor  of  said  superior  court  was  ob- 
tained, and  at  the  sale  conducted  under  this  decree 
respondent  became  the  purchaser  of  the  Anderson 
notes   and   mortgage.     Thereafter  respondent  Anna 
M.  Stich  commenced  her  action  in  Snohomish  county 
Against  Dubuque  and  Anderson  upon  the  said  West- 
ern Farm  Mortgage  Trust  Company  note  and  said 
Anderson  notes,  and  prayed  the  foreclosure  of  the  two 
mortgages  made  to  secure  said  notes  severally.     On 
the  4th  day  of  June,  1895,  she  obtained  a  decree  in 
her  favor  and  against  said  Dubuque  for  the  sum  of 
^779.90  and  interest  and  costs,  and  against  said  An- 
derson for  the  sum  of  $5,566  and  interest  and  costs, 
And  for  the  foreclosure  of  the  mortgages  above  de- 
scribed.    The  court  decreed  that  she  was  entitled  to 
become  the  purchaser  at  such   sale.     The   sale   was 
made  on  the  27th  day  of  July,  1895,  and  the  respond- 
•ent  became  the  purchaser  of  all  said  lands,  bidding 
therefor  the  amount  of  $6,665.80,  which  was  in  real- 
ity the  amount  of  the  notes,  with  the  accrued  interest 
.and    costs    of    the    former    action.     This  action   is 
•brought  by  the  appellant  against  the  respondent  Anna 
M.  Stich  to  recover  the  difference  between  the  sum  of 
$1,889.82  (which  was  the  aggregate  amount  due  the 
Tespondent  Anna  M.  Stich  on  the  $313  note  given  her 
by  the  appellant  and  the  notes  given  to  the  West- 
ern Farm  Mortgage  Trust  Company),  and  the  sum 
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of  $6,655.80  (the  amount  bid  at  the  sale,  which  was 
the  sum  of  all  the  amounts  owing  on  the  different 
notes  mentioned  above) — namely,  the  sum  of  $5,265.98. 

It  is  contended  by  the  appellant  that  the  respond- 
ent became  the  lawful  owner  and  holder  of  these  notes 
and  mortgages,  subject  to  a  trust  in  appellant's  favor 
for  all  the  proceeds  thereof  in  excess  of  her  claims 
upon  the  same  to  the  extent  of  the  appellant's  indebt- 
edness to  her;  that  by  the  acceptance  of  this  trust  the 
respondent  was  obligated  to  the  utmost  good  faith 
towards  the  appellant  in  dealing  with  this  collateral 
and  with  the  use  of  diligence  in  the  enforcement  of 
the  collection  of  the  same.  In  the  absence  of  any 
special  contract  between  the  parties  in  relation  to  the 
collaterals,  appellant's  contention  would  probably  be 
sustained;  but  it  is  not  important  to  discass  the  duties 
imposed  upon  the  respondent  by  the  law  when  those 
duties  were  specially  prescribed  by  contract  between 
the  respondent  and  the  appellant.  They  made  a  law 
governing  their  own  actions,  and  under  the  authority 
of  the  chattel  mortgage,  an  instrument  which  was  ex- 
ecuted by  the  appellant  and  delivered  to  the  respond- 
ent, she  was  empowered  to  sell  these  notes  in  the  way 
in  which  she  did  sell  them,  and  by  virtue  of  the  law 
and  the  permission  of  the  court  she  became  the  pur- 
chaser of  them.  In  any  event  this  action  could  not 
be  sustained  on  the  part  of  the  appellant  except  by 
setting  aside  the  decrees  of  the  former  tribunals 
which  were  unappealed  from,  and  which  must  stand 
as  the  law  governing  the  rights  of  these  parties,  unless- 
the  courts  which  granted  those  decrees  were  without 
jurisdiction  either  of  the  person  or  the  subject  matter. 

It  is  contended  by  the  appellant  that  notes  are  not 
subjects  of  chattel  mortgage,  and  hence  that  the  judg- 
ments pleaded  by  the  respondent  Anna  M.  Stich  were 
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void.  The  authorities  on  this  question  are  somewhat 
divided,  but  we  do  not  think  it  is  necessary  for  us  to 
«nter  into  a  discussion  of  this  question.  The  court, 
according  to  the  record,  had  jurisdiction  of  the  person 
of  this  appellant  in  the  case  wherein  the  judgment 
was  rendered  foreclosing  the  chattel  mortgage.  It 
also,  under  the  laws  of  the  state,  had  jurisdiction  of 
the  subject  matter — that  is  to  say,  of  the  foreclosures 
of  the  chattel  mortgages.  This  was  sufficient  to  give 
the  court  jurisdiction  to  try  the  case,  and  if  some  of 
the  property  which  was  embraced  in  the  chattel  mort- 
gage  was  not  a  proper  subject  of  sale  thereunder  that 
was  a  question  which  should  have  been  raised  upon 
the  trial  in  the  foreclosure  suit,  and  if  error  was  com- 
mitted by  the  court  in  decreeing  a  sale  of  some  par- 
ticular property,  that  was  an  error  from  which  an 
appeal  should  have  been  taken.  No  objection  having 
been  raised  in  that  case  and  no  appeal  having  been 
taken  from  the  judgment  therein  rendered,  it  cannot 
be  assailed  collaterally  in  this  case. 

In  no  event  could  the  appellant  recover  the  amount 
asked  for  in  this  complaint.  This  is  a  suit  in  equity, 
and  according  to  the  appellant's  own  theory  he  is  de- 
manding an  accounting  of  his  own  trustee,  and  all  he 
could  get  under  any  circumstances  would  be  the  dif- 
ference between  the  amount  which  he  owed  his  trus- 
tee and  the  actual  value  of  the  land  at  the  time  it  was 
sold.  The  respondent,  Mrs.  Stich,  probably  bid  the 
full  amount  of  the  notes  simply  because  she  thought  a 
deficiency  judgment  would  be  worthless  under  the 
circumstances,  and  it  did  not  indicate  the  real  value 
of  the  land.  The  court,  however,  found  the  value  of 
the  land  not  to  exceed  $2,000  at  the  time  of  the  sale. 
It  is  true  this  finding  was  objected  to  on  the  part  of 
the  appellant  as  not  being  justified  by  the  pleadings. 
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and  as  not  being  a  finding  at  all  of  any  particular 
value,  but,  according  to  the  findings  asked  for  by  the 
appellant,  the  value  of  the  land  at  the  time  of  the  sale 
was  only  $3,000,  and  it  is  upon  its  value  at  that  time, 
as  presumably  shown  by  the  bid  of  the  respondent, 
that  they  base  their  claim  to  the  amount  asked  for. 
No  statement  of  facts  accompanying  this  appeal,  we 
have  no  way  of  determining  what  the  value  of  the 
land  actually  was;  but  for  the  reasons  before  given  we 
think  it  is  immaterial. 

Again,  this  is  a  case  in  equity,  and  the  respondent 
in  her  answer  offers  to  return  the  property  to  the  ap- 
pellant upon  the  payment  of  the  amount  in  cash 
which  is  conceded  to  be  owing  to  her.  This  offer,  as 
appellant  says,  comes  too  late;  but  this  objection  does 
not  appeal  to  our  sense  of  equity.  This  is  all  that  the 
appellant  is  equitably  entitled  to— the  return  of  his 
land  upon  the  payment  of  the  obligations  which  are 
against  it.  If  his  contention  were  sustaiped  the  result 
would  be,  accepting  the  findings  of  the  court  as  to  the 
value  of  the  land,  that,  by  an  inadvertence  on  the  part 
of  the  respondent  in  bidding  the  full  amount  of  her 
claim  for  the  land  when  it  was  not  worth  one-third 
that  amount,  she  would  have  to  pay  to  the  appellant 
for  the  collection  of  her  debt  more  than  three  times 
the  value  of  the  debt,  while  the  appellant  by  this  pro- 
cedure would  be  enabled  to  pay  his  debts  and  still  re- 
ceive in  cash  much  more  than  the  property  was 
really  worth. 

Upon  the  whole  record  we  think  there  is  no  equity 
in  appellant's  case,  and  the  judgment  will  therefore 
be  affirmed. 

Scott,  C.  J.,  and  Anders,  Reavis  and  Gordon,  JJ., 
concur. 
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Thomas  B.   Hardin,  Receiver^  Reapondent^  v.  Dennis  ^    ^' 

MuLLiN  et  aZ.y  AppellarUs. 

DBHUBRBB— WAIVER — ACTION  ON  HTOCK  SUBSCRIPTIONS — ^PLEADING  — 
DBFBN8BS — ^APPEAL — HARHLB88  ERROR—OBJECTIONS  NOT  RAISED 
BELOW. 

The  defendant  cannot  raise  the  objection  on  appeal  that  the 
complaint  fails  to  state  a  cause  of  action,  when  he  has  demurred  on 
that  ground  in  the  lower  court  and  subsequently  waived  his 
demurrer,  answered  and  gone  to  trial  upon  the  merits. 

In  an  action  upon  a  promissory  note  given  for  an  unpaid  sub- 
scription to  the  capital  stock  of  a  corporation,  it  is  unnecessary  for 
the  complaint  to  allege  that  the  capital  stock  had  been  fully  sub- 
scribed and  a  call  for  assessments  properly  made,  as  the  burden  of 
proof  rests  on  defendants  to  show  failure  in  such  matters. 

A  joint  subscription  by  trustees  of  a  corporation  for  the  purpose 
of  completing  the  subscription  for  the  capital  stock  is  an  enforcible 
contract. 

Where  it  clearly  appears  from  the  evidence  that  no  other  verdict 
could  have  been  rendered  by  the  jury  under  the  law,  neither  error 
in  refusing  requests  for  instructions,  nor  the  giving  of  erroneous 
instructions,  will  be  regarded  as  prejudicial. 

Errors  not  urged  below  cannot  be  raised  for  the  first  time  on 
appeal. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Richard  Osborn,  Judge.     Affirmed. 

Charles  F.  Fishback  ( Charles  E.  Shepard^  of  counsel), 
for  appellants. 

Thomas  B.  Hardin,  Pierre  P.  Ferry,  and  E.  B,  Palmer^ 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  was  an  action  on  a  promissory 
note,  brought  by  the  receiver  of  the  Farmers'  Insur- 
ance Company  against  the  appellants.     The  complaint 
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alleged  the  corporate  capacity  of  the  Farmers'  Insur- 
ance Company,  the  coverture  relations  existing  be- 
tween the  defendants,  Dennis  MuIIin  and  Margaret 
Mullin  ;  the  fact  that  Dennis  Mullin  and  Margaret 
MuUin  were  the  owners  and  holders,  as  community 
property,  of  seventy-five  shares  of  the  capital  stock  of 
the  said  Farmers'  Insurance  Company,  of  the  par 
value  of  $100  per  share  ;  that  upon  said  stock,  prior 
to  the  first  day  of  May,  1893,  there  had  been  called  by 
the  board  of  trustees  of  said  corporation  ten  per  cent, 
of  the  par  value  thereof,  to  wit,  the  sum  of  $750, 
which  amount  had  been  paid  by  and  for  the  said  de- 
fendants, Dennis  Mullin  and  Margaret  Mullin,  to  said 
corporation  ;  that  prior  to  said  first  day  of  May,  1893, 
there  had  been  called  in  by  the  board  of  trustees  of 
said  corporation  a  further  fifteen  per  cent,  of  the  par 
value  of  said  stock,  which  said  call  or  assessment,  to- 
gether with  the  whole  of  the  par  value  of  said  stock 
except  the  sum  of  $750,  or  ten  per  cent,  thereof,  was 
due  from  said  defendants  to  said  corporation,  and 
wholly  unpaid;  that  on  the  said  first  day  of  May, 
for  and  representing  a  part  of  said  fifteen  per  cent, 
assessment,  the  said  defendants,  Dennis  Mullin  and 
John  Mullin,  for  a  valuable  consideration,  made,  exe- 
cuted and  delivered  to  said  Farmers'  Insurance  Com- 
pany their  certain  promissory  note  in  writing,  whereby 
they  promised  to  pay  on  demand,  after  said  first  day 
of  May,  1893,  to  the  order  of  said  Farmers'  Insurance 
Company,  the  sum  of  $1,100,  with  interest  at  the  rate 
of  six  per  cent,  per  annum.  The  note  is  set  out  in 
the  complaint,  and  provides  for  a  reasonable  attor- 
ney's fee  in  case  of  suit  to  collect  the  same.  Demand 
and  non-payment  are  alleged  ;  also  the  appointment 
of  the  respondent  as  receiver  of  the  insurance  com- 
pany,  and  that  as  receiver  he  is  the  owner  and  holder 
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of  said  promissory  note.  To  this  complaint  the  de- 
fendants  interposed  a  demurrer,  to  the  effect  that  it 
•did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  afterwards  waived  by  the 
defendants,  and  an  answer  was  filed  denying  the  legal 
organization  of  the  company,  and  alleging  affirma- 
tively that  the  defendants  were  induced  to  sign  the 
note  by  misrepresentation  and  fraud  upon  the  part  of 
the  plaintiff.  On  these  issues  the  case  was  tried,  re- 
sulting in  a  verdict  for  the  plaintiff  and  judgment 
thereon. 

The  appellants  have  been  industrious  in  citing  cases 
to  sustain  their  contentions  of  error  in  this  case,  but 
it  seems  to  us  that  the  questions  at  issue  here  have 
been  settled  by  decisions  of  this  court.  In  the  first 
place,  we  think  that  this  complaint,  with  the  historical 
part  eliminated,  is  a  simple  action  on  a  promissory 
note,  and  that  many  of  the  objections  raised  by  the 
answer  could  not  be  pleaded.  The  complaint,  it  is 
true,  recites  the  fact  of  the  ownership  of  this  stock  on 
the  part  of  the  appellants,  and  the  calls  on  the  part 
of  the  respondent,  which  finally  resulted  in  the  exe- 
oution  and  delivery  of  the  note  sued  upon ;  but  this 
is  in-  reality  the  recitation  of  facts  which  culminated 
in  the  execution  of  the  contract,  and  it  is  claimed  by 
the  respondent  that  the  recitals  were  made  simply  for 
the  purpose  of  showing  the  community  relations  ex- 
isting between  Dennis  MuUin  and  Margaret  Mullin, 
so  that  the  case  might  be  brought  within  the  rule 
announced  by  this  court  in  Horion  v,  Donohoe-Kelly 
Banking  Co.,  15  Wash  399  (46  Pac  409),  and  Gund  v. 
Parke,  15  Wash.  393  (46  Pac.  408).  But  even  consid- 
ering the  complaint  from  the  appellants'  standpoint, 
the  objection,  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  was  waived 
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by  the  withdrawal  or  waiving  of  the  demurrer  which 
raised  that  question. 

In  Mosher  v.  Bruhuy  15  Wash.  332  (46  Pac.  397), 
upon  this  proposition,  this  court  said: 

"  Counsel  for  the  respondents  insist  that  the  appel- 
lant cannot  be  heard  to  urge  this  objection,  claiming 
that  it  waived  its  demurrer  in  the  lower  court  by  neg- 
lecting to  bring  it  on  for  hearing  and  by  putting  in  an 
answer  and  proceeding  to  trial  upon  the  merits.  We 
think  this  contention  must  be  sustained.  The  record 
fails  to  show  that  the  attention  of  the  lower  court  was 
ever  called  to  the  demurrer.  It  does  not  show  that  the 
appellant  sought  or  obtained  any  ruling  from  the  lower 
court  thereon,  but  does  show  that  it  proceeded  to  lit- 
igate with  the  respondents  and  the  firm  of  Bruhn  & 
Henry,  upon  the  merits,  in  which  litigation  it  was 
unsuccessful.  Appellant  insists  that  the  Code  (§  193), 
permits  it  to  raise  the  point  here  for  the  first  time. 
The  answer  is  that  it  raised  it  below  by  demurring, 
and  abandoned  the  point  when  it  abandoned  its  de- 
murrer." 

This  is  a  stronger  case  in  favor  of  the  doctrine  an- 
nounced, for  the  demurrer  was  aflBrmatively  waived, 
and  the  respondent  was  deprived  of  the  right  of  any 
amendment  which  he  might  have  made  if  the  con- 
tention had  been  decided  against  him. 

Aside  from  this,  we  think  that  the  complaint  was 
sufficient  under  the  rule  announced  by  this  court  in 
McKay  v,  Elwood,  12  Wash.  579  (41  Pac.  919),  and 
McKenzie  v.  Oregon  Improvement  Co.,  5  Wash.  409  (31 
Pac.  748),  and  that  the  objections  urged  against  the 
complaint  by  the  appellants  should  have  been  taken 
by  answer,  and  the  burden  of  proof  was  upon  the  ap- 
pellants to  establish  their  affirmative  allegations.  Mc- 
Kenzie V,  Oregon  Improvement  Co.,  supra. 

An  investigation  of  the  record  convinces  us  that 
the  allegation  of  the  answer,  that  the  stock  had  not 
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all  been  subscribed,  was  not  sustained  by  the  proof. 
The  evidence  shows  that  the  stock  was  all  subscribed 
prior  to  the  assessment  of  August  6,  1890.  It  is  true 
that  at  that  time  the  trustees  executed  a  joint  sub- 
scription for  the  purpose  of  completing  the  subscrip- 
tion for  the  full  capital  stock.  This  was  a  binding 
contract  when  executed,  enforcible  at  law.  Hardin  v. 
Sweeney,  14  Wash.  129  (44  Pac.  138). 

It  is  urged  that  the  bylaws  prohibited  any  stock- 
holder from  acquiring  more  than  fifty  shares  of  stock; 
but  the  record  shows  that  this  bylaw  was  not  made 
until  after  the  full  capital  stock  had  been  subscribed. 
The  subscriptions  for  the  full  capital  stock  it  is 
true  were  finally  completed  by  the  subscriptions 
of  Mrs.  Alvord,  Mrs.  Gardella,  Mrs.  Holyoke,  Mrs. 
Nancy  A.  Eincaid,  Mrs.  Alice  E.  Eincaid  and  Mrs. 
Bowman,  and  the  other  subscriptions  taken  in  lieu  of 
the  joint  note  destroyed.  The  latest  of  these  sub- 
scriptions was  made  July  14,  1890,  and  the  call  was 
not  made  until  August  6,  1890,  so  that,  if  the  joint 
subscription  note  was  invalid,  the  full  capital  stock 
was  notwithstanding  subscribed. 

The  action  of  the  trustees  in  transferring  a  part  of 
their  shares  to  their  wives  is  assailed  as  fraudulent, 
by  the  appellants,  but  the  testimony  is  fairly  conclu- 
sive that  this  transaction,  while  it  may  not  have  been 
at  the  instance  of  the  wives,  or  even  with  the  knowl- 
edge of  all  of  them,  was  afterwards  ratified,  and  that 
they  are  responsible  for  the  amount  of  stock  sub- 
scribed for  them. 

So  far  as  the  errors  alleged  in  regard  to  the  instruc- 
tions refused  are  concerned,  it  is  difficult  for  this 
court  to  determine  whether  or  not  the  court  erred, 
from  the  fact  that  the  instruction  which  was  actually 
given  does  not  appear  in  the  record.      But,  on  the 
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supposition  that  no  other  instruction  was  given  on 
the  subject,  we  think  the  instructions,  as  requested, 
under  the  pleadings  and  the  testimony  in  this  case, 
were  properly  refused,  and  that,  in  any  event,  such 
refusal  would  be  harmless  error  from  the  fact  that  no 
other  verdict  could  have  been  rendered  under  the  law; 
and  although  the  instructions  of  the  court  may  be 
erroneous,  yet,  if  it  affirmatively  appears  that  the 
error  was  not  prejudicial,  the  judgment  will  not  be 
disturbed.  Carroll  r.  Centralia  Water  Co,^  5  Wash. 
613  (32  Pac.  609). 

As  to  the  third  contention  of  the  appellants,  viz., 
that  assuming  the  legality  of  the  subscriptions,  the 
incorporation  and  the  assessments  of  the  company, 
the  plaintiff  has  not  shown  any  justification  for  col- 
lecting assessments  made-  previous  to  the  company's 
failure,  it  appears  that  this  point  was  not  raised  in  the 
court  below,  and,  under  frequent  rulings  of  this  courti 
it  will  not  be  considered  here  for  the  first  time. 

Affirmed. 

Scott,  C.  J.,  and  Anders,  Reavis,  and  Gordon, 
JJ.,  concur. 
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John  P.  Johnson,  Respondenty  v.  Charles  Irwin  ei  oi., 
Defendants  J  Marshall  K.  Snbll  et  al,  Appellants. 


MORTOAOES  —  OPTION  TO  DECLARE  DUE  FOR  NON-PAYMENT  OF  TAXES  — 
FORECLOSURE  —  PARAMOUNT  TITLE  —  TRIAL  OF  IB8UE  —  ATTACH- 
MENT—  LIS  PENDENS  —  CONSTRUCTIVE  NOTICE. 

The  mortgagee  may  elect  to  treat  the  mortgage  as  due  prior  to  its 
maturity »  when  it  provides  that  ''if  said  sam  ...  is  not  paid 
when  the  same  is  due,  and  if  the  taxes  and  assessments  .  .  . 
are  not  paid,  .  .  .  then  said  party  of  the  second  part  shall  be 
entitled  to  the  possession  of  said  premises,"  the  mere  fact  of  such 


I 

L 


JOHNSON  V.  IRWIN.  653 


Mar.  1897.]  Argument  of  Coansel. 


conditions  being  joined  conjunctively  not  requiring  a  concurrence 
of  maturity  and  non-payment  of  taxes  before  the  mortgagee  would 
be  entitled  to  foreclosure. 

Where  a  complaint  in  an  action  to  foreclose  a  mortgage  tenders 
issue  upon  the  priority  of  respective  liens  and  issue  is  joined  therein 
by  a  defendant  claiming  paramount  title,  he  cannot  after  trial  raise 
the  objection  that  the  action  should  have  been  dismissed  as  to  him 
on  the  ground  that  he  asserted  paramount  title. 

In  a  suit  for  foreclosure  of  a  mortgage  plaintiff  is  entitled  to  the 
trial  of  an  issue  raised  as  to  whether  the  title  to  the  premises  as- 
serted by  a  defendant  other  than  the  mortgagor  was  acquired  prior 
or  subsequent  to  the  execution  of  the  mortgage. 

The  filing  of  a  writ  of  attachment  in  the  county  auditor's  office 
is  not  constructive  notice  to  one  who  subsequently  acquires  rights 
under  a  grantee  of  the  attachment  debtor. 

The  provisions  of  Laws  1893,  p.  412,  §17,  which  declare  that 
every  person  whose  conveyance  or  incumbrance  is  executed  or  re- 
corded subsequent  to  the  filing  of  the  notice  of  lis  pendens  shall  be 
deemed  a  subsequent  purchaser  or  incumbrancer  and  shall  be  bound 
by  all  proceedings  taken  after  the  filing  of  the  notice,  applys  only 
to  persons  whose  conveyance  or  incumbrance  is  taken  from  the 
parties  to  the  suit  and  not  from  strangers  to  the  record. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Emmbtt  N.  Parker,  Judge.     AflBrmed. 

Marshall  K.  Snell^  Doolittle  &  Fogg,  and  E.  W.  Taylor 
(T.  L.  Stiles,  of  counsel),  for  appellants: 
Upon  the  trial  the  plaintiff  produced  his  note  and 
mortgage  and  put  them  in  evidence,  without  any 
statement  or  proof  whatever  by  any  witness  concern- 
ing them  or  the  alleged  debt.  Conceding  that  plain- 
tiff was  a  bona  fide  mortgagee,  he,  being  in  fact  a 
subsequent  mortgagee,  could  have  a  lien,  as  against 
appellants,  for  only  the  amount  actually  paid  by  him 
for  his  mortgage.  Withers  v.  Little,  5Q  Cal.  370;  Shot- 
well  V.  Harrison,  22  Mich.  409.  The  lien  of  an  attach- 
ment is  binding  upon  subsequent  purchaser  and  in- 
cumbrancers after  a  copy  of  the  writ  has  been  filed 


654  JOHNSON  V.  IRWIN. 

Argument  of  Coonael.  [16  Wash. 

with  the  county  auditor  (Code  Proc,  g  300).  Since 
1893  we  have  had  a  statute  which  supplements  the 
attachment  law  and  broadens  the  constructive  notice 
given  by  the  record  with  the  auditor  where  real  prop- 
erty is  levied  upon.  (Lis  pendens  act,  Laws  1893,  p. 
412,  §  17.)  We  contend  that  the  purpose  of  this  law 
was  to  require  purchasers  of  real  property  to  look  for 
attachments,  not  only  against  their  immediate  grant- 
ors, but  against  prior  grantors  as  well.  Unless  this 
was  its  purpose,  there  is  no  purpose  which  it  sub* 
serves,  because  the  attachment  law  alone  gives  notice 
to  subsequent  grantees  of  the  defendants  named  in 
the  action.  A  very  strong  and  pertinent  case  on  this 
subject  is  Arper  v,  Baze,  9  Minn.  108;  see  also,  Thomp- 
son  V.  Baker,  141  U.  S.  648,  and  cases  cited  therein. 

B.  F.  Heuaton,  for  respondent : 

The  court  had  jurisdiction  of  the  parties  and  of  the 
subject  matter,  and,  at  least  until  appellants  made 
some  move  to  withdraw  their  demand  for  relief,  it 
was  certainly  not  only  the  right  but  the  duty  of  the 
court  to  try  and  decide  the  questions  upon  which  ap- 
pellants' right  to  relief  depend.  But,  even  if  it  is 
conceded  that  this  is  an  ordinary  foreclosure  suit,  and 
that  the  defendants  claim  a  paramount  legal  title,  the 
proposition  that  they  can  submit  their  rights  without 
objection,  and,  after  getting  beat,  withdraw  their  claim 
from  this  suit  and  begin  another  on  the  same  ground, 
is  shocking  to  any  one's  sense  of  justice.  All  the  later 
cases  not  only  hold  with  us,  but  show  consideration 
and  reasoning  not  capable  of  being  resisted.  Helclv. 
Reinheimer^  105  N.  Y.  470;  Jordan  v,  VanEpps,  85  N. 
Y.  435;  Barnard  v.  Onderdonl,  98  N.  Y.  158;  louiw- 
bury  V.  Catron^  8  Neb.  469;  Shelienbarger  v.  Biser»5 
Neb.  198;  Cromwell  v.  Maclean,  123  N.  Y.  474;  Con- 
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"verse  v.  Michigan  Dairy  Co.,  45  Fed.  18;  Boiling  v.  Pace, 
99  Ala.  607. 

This  case  resolves  itself  into  the  single  question  of 
res  judicata.  The  respondent  was  not  a  party  to  the 
attachment  suits;  nor  was  his  grantor,  Irwin,  at  the 
time  of  making  the  mortgage.  If  Irwin  had  not  sub- 
sequently intervened,  there  would  not  be  even  the 
shadow  of  a  ground  for  the  claim  that  the  rights  of 
either  Irwin  or  the  respondent  were  adjudicated  in 
those  suits;  and  certainly  this  respondent  cannot  be 
estopped  by  Irwin's  acts  subsequent  to  making  the 
mortgage,  whereby  he  virtually  parted  with  all  his 
financial  interest  in  the  property.  The  following 
authorities  show  that  only  a  party  (or  a  grantee  under 
one  who  was  a  party  at  the  time  of  the  grant)  is  es- 
topped :  Travis  v.  Topeka  Supply  Co.,  42  Kan.  625; 
Frank  v.  Jenkins,  11  Wash.  611;  Pacific  Mfg.  Co.  v. 
Brown,  8  Wash.  347;  Sharp  v.  Lumley,  34  Cal.  615; 
Jackson  v.  Warren,  32  111.  340;  McKinney  v.  Farmer's 
National  Bank,  104  111.  183;  Satterfield  v.  Malone,  35 
Fed.  445;  Irving  v.  Cunningham,  77  Cal.  52;  Quart  v. 
Abbett,  102  Ind.  233  (52  Am.  Rep.  662). 

It  is  an  interesting  question  whether  an  attachment 
suit  against  a  fraudulent  grantor  alone,  subsequent  to 
the  making  and  recording  of  the  fraudulent  deed, 
charges  a  purchaser  from  the  fraudulent  grantee  with 
ndtice  of  the  creditor's  claim  of  fraud.  The  better 
reasoning  and  weight  of  authority  are  that  it  does  not. 
Travis  v.  Topeka  Supply  Co.,  42  Kan.  625;  Satterfield 
V.  Malone,  35  Fed.  445;  Morrow  v.  Graves,  77  Cal.  218. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — On  the  12th  day  of  November,  1894, 
six  actions  at  law  were  commenced  in  the  superior 
court  of  Pierce  county  by  the  appellants  against  one 
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Erasmus  Bennett  et  al.  to  recover  different  amounts 
aggregating  $20,970.35.  On  the  same  day  a  writ  of 
attachment  was  issued  in  each  of  said  actions  on  the 
ground  of  non-residence  of  the  defendants,  and  the 
same  were,  on  the  following  day,  November  13,  1894, 
levied  upon  the  same  property  described  in  the  mort- 
gage sought  to  be  foreclosed  in  the  case  at  bar,  as 
property  of  Erasmus  Bennett.  Upon  the  same  day, 
the  sheriff  gave  notice  of  his  said  levy  and  filed  said 
notice  and  attachment  with  the  auditor  of  Pierce 
county,  and  the  several  plaintiffs  each  filed  with  the 
auditor  of  Pierce  county  his  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties  to  the 
action,  a  description  of  the  property  affected  thereby, 
and  of  the  cause  of  action  and  the  demands  therein. 
These  actions  were  prosecuted  to  judgment  some  time 
in  March,  1895.  On  the  9th  day  of  January,  1895, 
Charles  Irwin  and  Louise  H.  Irwin,  his  wife  (who 
were  the  mortgagors  of  the  plaintiff  herein),  appeared 
in  each  of  said  actions  by  intervention  and  set  up  by 
way  of  answer  and  cross-complaint  that  they  were  the 
owners  of  said  attached  premises  by  deed  of  convey- 
ance from  Erasmus  Bennett  to  them,  of  date  Septem- 
ber 1,  1893,  and  that  said  attachment  constituted  a 
cloud  upon  their  title  to  said  premises,  which  they 
prayed  to  have  removed.  Upon  this  intervention 
issues  were  made  up,  contesting  the  good  faith  of  the 
Irwins'  title,  and  upon  the  trial  it  was  in  each  of  said 
causes  adjudged  and  decreed  by  the  court  that  the 
said  deed  of  Erasmus  Bennett  to  said  Irwin  was  fraud- 
ulent and  void,  having  been  executed  without  consid- 
eration, and  for  the  purpose  of  hindering,  delaying 
and  defrauding  the  creditors  of  said  Erasmus  Bennett, 
and  the  same  was  decreed  to  be  vacated,  canceled  and 
held  for  naught,  and  said  mortgaged  premises  were 
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held  to  be  the  property  of  Erasmus  Bennett,  and  the 
lien  of  said  writs  of  attachment  was  adjudged  to  be  a 
first  lien  upon  said  premises  and  superior  to  any 
claim  of  the  interveners,  Irwin,  or  any  one  claiming 
under  them.  Execution  was  issued  upon  this  judg- 
ment and  the  property  was  sold  to  Marshall  K.  Snell 
and  Charles  B.  France,  for  themselves  and  the  other 
appellants  in  the  actions  above  mentioned,  which  sale 
was  in  due  course  confirmed  by  the  court.  Certificate 
of  purchase  issued,  and  the  purchasers  have  ever  since 
that  date  been  in  possession  of  the  premises.  On  the 
first  day  of  January,  1895,  Irwin  and  wife  and  E.  R. 
Bennett  executed  to  the  respondent  Johnson  their 
promissory  note  in  the  sum  of  $10,368,  and  gave  a 
mortgage  upon  the  same  lands,  which  were  sold  under 
execution,  to  secure  the  same.  The  mortgage  was  re- 
corded in  the  oflice  of  the  auditor  of  Pierce  county, 
January  21,  1895.  Upon  default  in  some  of  the  con- 
ditions  prescribed  in  the  mortgage,  Johnson  com- 
menced his  action  to  foreclose  the  same  on  October 
25,  1895  —  which  is  the  suit  now  under  consideration. 
The  complaint  set  up  the  execution  of  the  note  and 
mortgage,  the  non-performance  of  conditions  imposed, 
with  the  allegation  that  the  defendants,  the  appellants 
herein,  claimed  an  interest  in  the  lands  sought  to  be 
subjected,  by  virtue  of  the  execution  sale  under  certain 
judgments  obtained  by  them  since  the  making  and 
recording  of  plaintiff's  mortgage,  but  on  obligations 
existing  prior  thereto,  and  which  judgments,  the  com- 
plaint alleged,  the  defendants  claimed  to  be  a  lien 
upon  the  property  described  in  the  mortgage.  The 
appellants  denied  the  main  allegations  of  the  com- 
plaint for  want  of  information  or  belief,  and  as  an 
affirmative  defense  pleaded  the  proceedings  in  the 
suits  above  mentioned.     A  reply  was  interposed  to 
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the  affirmative  allegations  in  the  answer,  and  upon 
these  issues  the  case  proceeded  to  trial  and  a  judgment 
was  rendered  by  the  court  sustaining  the  complaint 
of  the  respondent  and  decreeing  that  said  plaintiff 
John  P.  Johnson  had  a  first  mortgage  lien  upon  the 
premises  described.  From  this  judgment  the  appeal 
is  taken. 

The  first  contention  of  the  appellant  is  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  the  suit  having  been  brought  before 
the  mortgage  became  regularly  due.    The  allegation  is: 

"That  it  was  provided  in  and  by  said  mortgage  that 
if  the  taxes  which  were  then  or  might  thereafter  be 
assessed  and  levied  against  the  mortgaged  premises, 
or  any  part  thereof,  were  not  paid  when  the  same 
were  by  law  due  and  payable,  then  the  whole  of  the 
sum  and  sums  mentioned  in  said  mortgage  with  in- 
terest thereon  should  become  due  and  payable  and  the 
plaintiff  should  be  entitled  to  the  possession  of  said 
premises. 

'^That  the  defendants  and  each  and  all  of  them 
have  failed  to  comply  with  the  terms  and  conditions 
of  said  mortgage  in  that  the  taxes  on  said  premises 
for  the  years  1893  and  1894  levied  and  assessed  by 
the  county  of  Pierce  for  state,  county  and  municipal 
purposes  and  amounting  to  more  than  $100  for  each 
of  said  years  have  by  law  long  since  become  due  and 
payable  and  no  part  of  such  taxes  have  been  paid  by 
defendants  or  at  all.'* 

Then  follows  what  is  really  a  conclusion  of  law: 

''That  the  sums  secured  by  said  mortgage  has 
thereby  become  due  and  payable  and  plaintiff  is  now 
entitled  to  and  does  hereby  consider  and  treat  said 
principal  sum  as  due  and  payable  and  brings  this  suit 
to  collect  the  same  by  foreclosure  and  sale  in  the 
manner  provided  by  law." 

We  think  a  reasonable  construction  of  this  provision 
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entitles  the  respondent  to  treat  the  note  and  mortgage 
as  matured.  The  appellant,  referring  to  the  clause  in 
the  mortgage  which  is  to  the  effect: 

"But  if  said  sum  ...  is  not  paid  when  the 
same  is  due,  and  if  the  taxes  and  assessments  .  .  . 
are  not  paid,  .  .  .  then  said  party  of  the  second 
part  shall  be  entitled  to  the  possession  of  said  prem- 
ises," 

insists  that  these  are  conjuctive  provisions  and  that 
both  of  the  events  must  concur  before  khere  is  any 
right  in  the  mortgagee  to  move  in  any  way.  Such  a 
construction  as  this  would  destroy  the  effect  of  the 
provision  in  relation  to  the  taxes  altogether,  for  the 
mortgage  would  become  due  in  any  event  upon  its 
maturity,  and  upon  such  maturity  the  respondent 
would  have  the  remedy  of  foreclosure  under  the  law, 
whether  stipulated  in  the  contract  or  not.  We  also 
think  that  the  mortgage  was  sufficiently  acknowledged 
to  entitle  it  to  record. 

The  next  contention  of  the  appellant  is  that  under 
the  ruling  of  this  court  in  the  case  of  California  Safe 
Deposit  and  Trust  Co.  v.  Cheney  Electric  Lights  etc.,  Co., 
12  Wash.  138  (40  Pac.  732),  appellants  having  pleaded 
an  adverse  title  which  they  claimed  superior  to  that 
of  the  plaintiff's  mortgagor,  such  title  could  not  be 
litigated  in  the  foreclosure  proceeding,  and  that  it 
was  the  duty  of  the  court  to  dismiss  appellants  from 
the  case.  We  do  not  think  this  case  falls  within  the 
rule  announced  in  the  case  above  cited.  The  com- 
plaint here  seeks  to  try  the  priority  of  these  respective 
liens,  sets  out  the  nature  of  the  liens  and  asks  that 
plaintiff's  lien  be  established  and  quieted;  and  even  if 
technically  objectionable,  in  a  case  where  the  objec- 
tions were  seasonably  raised,  the  issue  tendered  by 
the  answers  in  this  case  raise  the  question  of  priori- 
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ties^  and  the  objection  raised  by  the  appellant  here 
was  not  raised  until  after  the  trial  of  the  case  below. 
It  is  insisted  by  the  appellant  that  this  matter  waa 
called  to  the  attention  of  the  court  by  objection  to  the 
testimony  in  an  early  stage  of  the  proceedings.  "This 
course/'  says  the  appellant  in  his  brief,  "  was  pressed 
upon  the  court  from  the  beginning  of  the  case,  and 
was  first  brought  to  its  attention  by  appellants'  objec- 
tions to  the  reception  of  plaintiff's  note,  mortgage  and 
lis  pendens  (St.  p.  4).  The  objections  made  were  that 
these  papers  were  immaterial  and  irrelevant,  as  they 
were  as  against  appellants,  the  first  question  to  be  de- 
termined in  the  case  being  whether  appellants'  title 
was  or  was  not  *  adverse.' "  A  reference  to  the  state- 
ment cited,  namely,  p.  4  of  the  Statement  of  Facts, 
shows,  however,  that  upon  the  introduction  of  the 
mortgage  by  the  attorney  for  the  respondent  the  ob- 
jection was,  "  We  object  to  the  introduction  of  them 
as  immaterial  and  irrelevant."  The  grounds  of  the 
alleged  immateriality  or  irrelevancy  were  not  made 
known.  The  further  objection  raised  on  the  same 
page  was  based  on  altogether  different  ground,  and  no 
objection  whatever  was  raised  to  the  trying  of  these 
issues  until  after  the  announcement  of  the  findings  of 
fact  and  conclusions  of  law  when  appellants  proposed 
their  third  request  which  was  as  follows: 

"That  as  to  the  claims  of  the  defendants,  SnelU 
Keyes,  Ames  and  the  State  National  Bank  of  St.  Jo- 
seph, mentioned  and  set  forth  in  the  respective  answers 
herein  touching  said  property,  this  court,  in  this  cause, 
takes  no  jurisdiction  nor  makes  no  order  or  decree; 
save  and  except  that  it  orders  and  decrees  that  the 
last  above  named  defendants,  and  each  of  them,  go 
hence  without  day  and  recover  their  costs  of  the  plain- 
tiff." 

But  as  we  have  before  stated,  the  cause  was  tried  on 
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the  theory  of  ascertaining  the  priorities,  and  the 
answer  directly  put  in  issue  this  question.  Paragraph 
seven  of  the  answer  is  as  follows: 

''  As  to  the  allegation  contained  in  the  seventh  par- 
agraph of  said  complaint,  defendants  admit  that  they 
have  a  right,  title  and  interest  in  and  to  said  prem- 
ises, by  virtue  of  attachments,  judgment  and  decree 
of  court,  execution  and  sale  as  hereinafter  in  their 
affirmative  answer  and  defense  is  fully  set  forth,  and 
defendants  allege  that  such  right,  title,  claim,  interest 
and  lien  is  prior  and  paramount  to  plaintiff's  alleged 
mortgage;  and  deny  that  it  is  subsequent,  subject,  or 
inferior  to  plaintiff's  said  mortgage." 

And  the  prayer  of  the  answer  is  as  follows: 

''That  plaintiff's  action  may  be  dismissed  and  that 
they  have  and  recover  their  costs  and  disbursements; 

''That  plaintiff  may  be  declared  to  have  no  lien 
upon  said  premises; 

"  That  the  title  of  said  land  and  premises  may  be 
vested  and  quieted  in  the  answering  defendants,  Mar- 
shaM  K.  Snell  and  the  State  National  Bank  of  St.  Jo- 
seph, Missouri; 

"And  that  they  have  such  other  and  further  judg- 
ment, order  and  relief  as  may  be  just  and  equitable." 

Having  tendered  these  issues  and  tried  them  out,  it 
would  not  be  just  or  equitable  to  allow  the  appellants 
to  raise  this  technical  objection  at  this  time.  But  even 
-conceding  that  the  objection  had  been  seasonably 
made,  the  action  was  properly  tried  under  the  rule 
announced  by  this  court  in  the  Pennsylvania  Mortgage 
Investment  Co.  v.  Qilhert,  13  Wash.  684,  (43  Pac.  941), 
where  it  was  held  that  in  a  suit  for  foreclosure  of  a 
mortgage,  plaintiff  was  entitled  to  the  trial  of  an  issue 
raised  as  to  whether  the  title  to  the  premises  asserted 
by  defendant  other  than  the  mortgagor  was  acquired 
prior  or  subsequent  to  the  execution  of  the  mortgage. 
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and  this  is  exactly  what  was  tried  in  this  ease.  The 
whole  case  depends  upon  the  determination  of  the  fact 
whether  the  title  to  the  premises  asserted  by  the  ap- 
"pellants  was  acquired  prior  or  subsequent  to  the  ex- 
ecution of  respondent's  mortgage;  and  this  brings  us 
to  the  discussion  of  that  question. 

It  is  conceded  that  respondent's  mortgage  was  ob- 
tained after  the  filing  of  the  writ  of  attachment  and 
of  the  lis  pendens  in  the  auditor's  office  in  Pierce^ 
county.  But  those  actions  were  actions  against  Ben- 
nett and  Company,  and  while  it  is  true  that  Irwin  and 
wife,  respondent's  mortgagors,  intervened  in  those  ac- 
tions and  became  parties  thereto,  this  intervention  was 
subsequent  to  the  filing  of  the  writs  of  attachment 
and  of  the  lis  pendens  and  subsequent  to  the  execu- 
tion of  the  mortgage  to  the  respondent,  so  that  res- 
pondent's rights  are  in  no  way  affected  by  the 
appearance  of  his  mortgagors  in  the  suits  against 
Bennett  and  Company.  The  question,  then,  is:  did 
the  filing  of  the  writ  of  attachment  and  lis  pendens^ 
or  either  of  them,  constitute  constructive  notice  to  the 
respondent?  We  held  in  Clerf  v.  Montgomery,  1& 
Wash.  483  (46  Pac.  1028),  that  where  a  debtor  con- 
veyed land  to  his  wife  in  fraud  of  his  creditors,  and 
afterwards  a  creditor  sued  the  husband,  and  the  sheriff 
levied  on  the  interest  of  the  husband  in  the  land  by 
filing  a  copy  of  the  writ  and  notice  of  attachment  in 
the  county  auditor's  oflBce,  a  subsequent  purchaser 
from  the  wife  for  value  without  actual  notice  of  the- 
levy  was  a  bona  fide  purchaser  without  notice  of  any 
incumbrance.  We  are  satisfied  with  this  holding,  and 
it  settles  the  proposition  in  this  case  so  far  as  tlie  ef- 
fect of  the  filing  of  the  writ  of  attachment  is  con- 
cerned, but  it  is  contended  by  the  appellant  that  a 
distinction  can  be  drawn  between  the  effect  of  the  writ 
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of  attachment  and  the  lis  pendens  provided  for  in  the 
laws  of  1893.  The  language  of  §  17,  page  412  of  the 
laws  of  1893,  is  exceedingly  broad,  and  after  provid- 
ing for  the  filing  of  the  lis  pendens,  announces  that 
every  person  whose  conveyance  or  incumbrance  is 
subsequently  executed  or  subsequently  recorded  shall 
be  deemed  a  subsequent  purchaser  or  incumbrancer 
and  shall  be  bound  by  all  proceedings  taken  after  the 
filing  of  such  notice  to  the  same  extent  as  if  he  were 
a  party  to  the  action.  A  literal  construction  of  this 
law  would  of  course  sustain  the  appellants'  contention, 
but  we  think  it  must  be  construed  to  apply  to  per- 
sons whose  conveyance  or  incumbrance  is  taken  from 
the  parties  to  the  suit,  and  not  from  strangers  to  the 
record.  The  object  of  the  registry  laws  is  to  enable  a 
person  to  determine  the  condition  of  lands  with  ref- 
erence to  conveyances  or  liens,  and  a  literal  construc- 
tion of  this  statute,  instead  of  furnishing  information 
which  could  be  safely  relied  upon  by  the  purchaser  or 
incumbrancer,  would  constitute  a  trap  for  the  investi- 
gator. Under  our  system  of  recording,  it  is  the  grant- 
ors and  grantees  of  land,  and  not  the  description  of 
particular  pieces  of  land,  that  can  be  followed  by  a 
searcher  of  the  records.  In  this  case  it  would  become 
the  duty  of  the  respondent  in  purchasing  this  land  to 
investigate  the  title  so  far  as  the  mortgagor  Irwin 
was  concerned  up  to  the  time  that  the  mortgage 
was  executed,  and  see  that  no  judgments  were  of 
record  against  his  mortgagor  at  that  time  which 
would  become  a  lien  upon  his  real  estate,  no  writs 
or  liens  of  any  kind.  It  would  then  further  be- 
come his  duty  to  investigate  the  title  in  his  mort- 
gagor's grantor,  Bennett,  back  to  the  time  when  such 
grantor  was  divested  of  his  title  by  the  execution  of 
his  deed  to  Irwin.     And  if  there  were  no  liens  upon 
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the  land  at  that  time,  and  no  judgments  against  Ben- 
nett which  would  constitute  a  lien  against  his  real  es- 
tate, surely  he  might  then  be  dropped  from  further 
consideration,  and  it  would  not  become  the  duty  of 
the  purchaser  to  further  investigate  Bennett's  legal 
responsibility  or  transactions.  In  other  words,  he 
would  not  be  interested  in  any  suits  which  might  be 
brought  against  him  after  the  title  had  passed  from 
him  by  deed.  The  title,  then,  having  been  uncon- 
tradicted in  Bennett  at  the  time  of  the  transfer  of  the 
execution  of  the  deed  by  him  to  Irwin,  and  there  being 
no  judgments  against  Irwin  which  would  constitute  a 
lien  on  his  real  estate  at  the  time  that  the  mortgage 
was  executed  from  Irwin  to  the  respondent,  and  Irwin 
not  having  been  a  party  to  the  actions  in  which  the 
lis  pendens  were  filed  until  after  the  mortgage  was  ex- 
ecuted to  the  respondent,  and  respondent  not  having 
been  made  a  party  to  the  actions  against  Bennett,  we 
think  that  the  court  rightfully  concluded  that  the 
respondent  was  not  bound  in  any  way  by  the  actions 
brought  by  these  appellants  against  Bennett  or  by 
the  writ  of  attachment  or  lis  pendens  which  was  filed 
in  that  case. 

It  is  next  contended  by  the  appellant  that  the  re- 
spondent had  actual  notice  of  the  pendency  of  the 
actions  against  Bennett,  and  the  contention  that  the 
transfer  from  Bennett  to  Irwin  was  fraudulent  and 
that  he  was  therefore  bound,  even  conceding  that 
there  was  no  constructive  notice  given.  We  have 
carefully  examined  the  testimony  on  this  point,  but 
we  scarcely  think  there  is  suflB^cient  to  warrant  the 
conclusion  that  the  respondent  had  actual  notice  of 
the  scope  of  the  suits  against  Bennett.  Mr.  Snell 
testifies  that  when  he  saw  Johnson,  the  respondent,  in 
February,  and  told  him  of  these  suits,  Johnson  said 
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he  knew  of  them  the  November  before.  It  does  not 
follow  from  this  that  he  knew  of  the  attachments  or 
the  filing  of  the  lis  pendens  which  described  this  par- 
ticular property.  He  may  have  known  that  these  ap- 
pellants had  sued'Bennett  for  a  debt  due,  and  that  is 
the  extent  to  which  his  admissions  go,  so  far  as  the 
testimony  of  Mr.  Snell  is  concerned. 

The  other  objections  raised  by  the  appellants  in 
regard  to  the  proof  of  the  amount  due  we  think  are 
not  well  sustained  by  the  record,  outside  of  the  fact 
that  the  finding  of  fact  in  that  respect  was  not  ex- 
cepted to. 

The  judgment  will  be  affirmed. 

Scott,  C.  J.,  and  Anders,  Reavis  and  Gordon,  JJ., 
concur. 


[  No.  2395.    Decided  March  27. 1897.1 

West  Seattle   Land   and   Improvement  Company, 
Respondent^  v.  A.  L.  Herren  et  kx..  Appellants. 

AMENDMENT  OF  PLEABINQ  —  FALSE  BEPBBSENTATIONB  —  WHEN  AC- 
TIONABLE. 

The  refusal  of  the  trial  court  to  allow  an  amendment  to  the 
answer  in  a  cause  is  not  ground  of  reversal,  in  the  absence  of  a 
showing  of  abuse  of  the  discretion  lodged  in  the  court  in  the  matter 
of  amendments. 

Representations  made  by  the  seller  of  real  estate  to  induce  a 
purchaser  to  buy,  although  false,  are  not  ground  for  rescission  of 
the  contract  of  purchase,  when  there  was  no  fiduciary  relation  ex- 
isting between  the  parties,  and  when  the  truth  or  falsity  of  the 
representations  could  have  been  readily  ascertained  by  the  pur- 
chaser by  investigation  on  his  part. 

The  representations  of  a  vendor  of  lots  in  a  new  town  site  as  to 
what  improvements  the  owners  were  going  to  make  in  connection 
therewith,  fall  under  the  category  of  expressions  of  opinion,  and 
not  of  representations  of  material  facts. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
J.  W.  Langley,  Judge.     AflSrmed. 

Byera  &  Byera,  for  appellants  : 

A  purchaser  has  aright  to  rely  upon  representations 
of  the  seller  as  to  facts  not  within  the  purchaser's 
knowledge.  Bank  v.  Hiatt,  58  Cal.  234.  The  repre- 
sentation of  the  actual  cost  of  property,  is  the  repre- 
sentation of  a  fact  that  is  actionable.  Teachout  v.  Van^ 
Hoesen,  14  Am.  St.  Rep.  206  (40  N,  W.  96) ;  Sar^ 
ford  V.  Hardy f  23  Wend.  260.  It  was  not  necessary 
that  the  false  representations  should  constitute  the 
sole  inducement  to  the  defendants  to  make  the  pur- 
chase and  execute  the  mortgage.  It  is  enough,  if 
without  the  false  representations  the  contract  would 
not  have  been  made.  Mudsill  Mining  Co.  v.  WatrouSf 
61  Fed.  163;  Matthews  v.  Bliss,  22  Pick.  48;  Cooley, 
Torts  (2d  ed.)  p.  587;  Champlin  v.  Laytin,  18  Wend. 
407  (31  Am.  Dec.  382). 

If  we  have  shown  that  the  representations  have 
been  made  and  that  they  were  false,  and  either  that 
Ewing  knew  them  to  be  false  or  that  he  had  no 
reasonable  ground  for  believing  them  to  be  true,  the 
law  will  impute  to  him  a  fraudulent  intent,  and  we 
have  sustained  our  defense.  3  Wait,  Actions  and  De- 
fenses, pp.  438,  439;  Collins  v.  Denison,  12  Mete.  549; 
In  re  Hays'  Estate,  28  Atl.  158;  Leicester  Piano  Co.  «. 
Front  Royal,  etc.,  Imp.  Co.,  55  Fed.  190;  Kitchen  v. 
Rayburn,  19  Wall.  254. 

Struve,  Allen,  Hughes  &  McMicken,  for  respondent: 

A  promise  or  expression  of  intention  is  not  a  rep- 
resentation, and  the  person  making  it  cannot  be  held 
responsible  as  for  a  deceit,  even  though  he  had  no  in- 
tention of  living  up  to  it.     Gallager  v.  Brunei,  6  Cow. 
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346;  Oage  v.  Lewis,  68  111.  604;  Lexow  v.  Julian,  21 
Hun,  577;  Long  v.  Woodman,  58  Me.  49;  Burt  v. 
Bowles,  69  Ind.  1;  Watkins  v.  West  Wytheville  Land 
A  Imp.  Co.,  22  S.  E.  554;  Day  v.  Fort  Scott,  etc..  Imp. 
Co.,  38  N.  E.  567;  Saunders  v.  McClintock,  46  Mo. 
App.  216;   Warner  v.  Benjamin,  62  N.  W.  179. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  is  an  action  brought  by  respond- 
ent against  appellants  to  foreclose  a  purchase  money 
mortgage.  The  defendants  (appellants)  set  up  as  a 
defense  and  by  way  of  counterclaim  the  fraud  of  the 
plaintiff  in  selling  them  the  property  and  inducing 
them  to  execute  the  mortgage  on  which  the  suit  is 
brought.  The  false  and  fraudulent  representations 
by  which  they  were  induced  to  purchase  the  said 
premises  and  execute  the  mortgage,  as  set  up  in  de- 
fendants' answer,  are  briefly  as  follows :  That  Thomas 
Ewing,  president  and  general  manager  of  the  plain- 
tiff, represented  to  the  defendants  that  the  plaintiff 
would  grade  the  streets  without  cost  to  defendants; 
that  the  plaintiff  then  owned  a  thirty  thousand  dollar 
ferry  boat  which  was  being  repaired  in  San  Francisco 
and  would  soon  be  placed  on  the  route  between  Seat- 
tle and  West  Seattle  (the  property  in  question  being 
located  in  West  Seattle),  and  that  the  residents  of 
West  Seattle  would  have  a  fifteen  minute  service  on 
the  ferry  boat  between  West  Seattle  and  Seattle  dur- 
ing certain  hours  of  the  day;  that  the  plaintiff  owned 
the  railroad  then  being  constructed  between  Seattle 
and  West  Seattle,  and  that  the  residents  of  the  latter 
place  would  be  sold  tickets  good  on  ferry  boat  and 
railroad  train  alike;  that  the  plaintiff  had  made 
.arrangements  for,  and  would  in  a  short  time  erect 
and  put  in  operation,  a  gas  and  electric  light  plant 
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and  would  furnish  gas  and  electricity  to  the  residents 
of  West  Seattle;  that  the  house  built  on  the  lots  pur- 
chased by  the  defendants  had  cost  the  plaintiff  more 
than  $6,000;  that  plaintiff  had  selected  a  site  for,  and 
would  soon  erect  thereon,  a  large  hotel  costing  $500,- 
000;  that  the  plaintiff  had  donated  a  site  for  a  Presby- 
terian church  and  that  a  church  would  very  soon  be 
built  thereon;  that  these  representations  had  been  re- 
lied upon  by  the  defendants,  and  that  they  had  not 
been  fulfilled  by  the  plaintiff.  This  sale  was  made 
and  the  mortgage  and  notes  executed  during  the  first 
part  of  August,  1890.  The  consideration  was  $8,000, 
a  portion  of  which  was  paid  down  and  the  balance 
was  paid  afterwards,  to  wit :  November  14,  1891,  $1,- 
000;  November  24,  1891,  $1,000;  February  15,  1892, 
$200;  April  12,  1893,  $211.30. 

So  far  as  the  contention  of  appellants  is  concerned, 
that  the  court  erred  in  refusing  to  allow  an  amend- 
ment to  the  answer,  this  was  a  motion  addressed  to 
the  discretion  of  the  trial  court,  and  under  the  cir- 
cumstances of  the  case  we  are  not  able  to  say  that 
that  discretion  was  abused.  Nor  do  we  think  the 
court  committed  error  in  the  admission  or  rejection 
of  testimony.  We  think,  under  the  rule  announced 
in  Washington  Central  Improvement  Co.  v.  Newlands^ 
11  Wash.  212  (39  Pac.  366),  there  was  no  testimony 
introduced  in  this  case  sufiScient  to  h&ve  put  the 
plaintiff  upon  its  reply,  if  indeed  the  answer  was  not 
legally  subject  to  a  demurrer. 

In  the  case  above  referred  to  the  respondent  brought 
suit  against  the  appellant  on  a  contract  for  the  pur- 
chase by  him  of  certain  lots  and  upon  his  notes  given 
for  the  purchase  price.  The  appellant,  as  in  the  case 
at  bar,  admitted  the  making  of  the  notes  and  set  up 
an  affirmative  defense,  alleging  deceit  and  false  repre- 
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dentations.  The  essential  allegations  of  the  affirm- 
ative defense  were  as  follows  :  "  The  note  and  contract 
"  hereinabove  described  were  obtained  of  this  defend- 
"  ant  by  plaintiff  by  grossly  reckless,  erroneous,  will- 
"ful  and  fraudulent  representations  on  plaintiff's 
"  part,  in  this,  that  at  the  time  when  defendant  was 
"  induced  to  contract  for  the  purchase  of  the  lots  above 
"  described  and  signed  the  note,  plaintiff  represented 
''to  him,  with  the  intent  so  to  induce  him,  that 
"  plaintiff  and  others  were  building  and  were  causing 
"  to  be  built  on  lots  within  sixty  feet  of  those  which 
"  defendant  was  to  buy  a  substantial  brick  hotel  to 
''cost  not  less  than  $9,000;  that  this  hotel  was  to  be 
"finished  forthwith;  that  building  contracts  had  been 
"  made  for  its  erection,  and  that  the  work  was  already 
"  under  way;  that,  relying  upon  these  representations, 
"defendant  entered  into  the  contract,"  etc.;  that  the 
representations  were  reckless  and  erroneous,  and  that 
the  building  had  never  been  erected.  A  demurrer 
was  interposed  to  this  affirmative  defense,  which  was 
sustained  by  the  court.  This  court  held  that  the  de- 
murrer was  rightly  sustained;  that  there  was  no  fiduci- 
ary relation  between  the  seller  and  the  buyer  alleged, 
and  that  it  was  not  alleged  that  the  buyer  was  in  such 
a  position  that  he  was  unable  to  make  an  investigation 
concerning  the  truth  or  falsity  of  the  alleged  repre- 
sentations. 

And  so  in  this  case,  it  does  not  appear  that  any 
fiduciary  relation  existed  between  the  plaintiff  and  the 
defendants,  or  that  the  defendants  were  overreached 
in  any  way  or  manner.  It  does  affirmatively  appear, 
however,  from  the  defendants'  own  testimony,  that 
Herren,  who  made  the  contract,  was  a  man  of  intelli- 
gence, in  the  prime  of  manhood,  having  the  possesion 
of  all  his  faculties;  that  he  was  a  business  man,  testify- 
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ing  himself  that  he  had  been  a  merchant  and  trader 
all  his  life;  that  he  bought  this  property  for  a  resi- 
dence,  with  the  intention  of  entering  upon  the  pur- 
chase and  sale  of  agricultural  land  as  a  business.  The 
purchaser  and  the  seller  stood  at  arms'  length  on  an 
equal  footing,  and  if  the  representations  alleged  in 
the  answer  were  made  by  Ewing,  they  were  represen- 
tations which,  if  deemed  material  by  the  purchaser, 
should  have  been  inquired  into.  But  the  testimony 
of  the  appellants  shows  that  these  expressions  which 
were  used  by  Ewing  were  merely  expressions  of  en- 
thusiastic opinion  in  relation  to  the  growth  and  pros- 
perity of  West  Seattle. 

So  far  as  the  value  of  the  house  is  concerned,  the 
parties  bought  with  their  eyes  open,  after  an  examin- 
ation of  the  house,  and  after  two  different  views  of 
the  premises.  They  went  and  looked  over  the  prem- 
ises one  day  in  company  with  Ewing,  and  the  next 
day,  or  next  day  thereafter,  went  again,  when  Mrs. 
Ewing  testified  that  they  obtained  the  keys  for  the 
purpose  of  again  viewing  the  house.  There  was  no 
attempt  on  the  part  of  Ewing  to  hide  anything,  or  to 
prevent  a  full  and  complete  examination  of  the  prop- 
erty, including  the  house.  In  fact,  the  defendants 
testified  that  they  had  been  over  the  city  examining 
other  property  and  ascertaining  the  respective  values 
of  other  pieces  of  property  in  different  localities  in  the 
city.  And  so  with  all  the  other  representations  made, 
it  does  not  appear  that  it  was  not  within  the  power  of 
the  defendants  to  ascertain  the  correctness  of  the  al- 
leged representations.  The  testimony  we  have  ex- 
amined in  detail,  and  while  it  appears  probable  that 
Ewing  was  an  accomplished  salesman,  and  that  he 
presented  a  picture  of  the  future  prosperity  of  West 
Seattle  in  warm  and  glowing  colors,  there  does  not 
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appear  any  actual  misrepresentation  of  the  facts;  and 
if  contracts  for  the  sale  of  real  estate  were  to  be  abro- 
gated for  the  reason  that  the  seller  had  enthusiasti- 
-cally  portrayed  the  property  or  represented  its  value, 
there  would  be  no  such  thing  as  stability  in  contracts. 
Outside  of  the  facts  that  these  representations  in 
relation  to  the  gas  and  electricity,  the  running  of 
boats,  railroads,  etc.,  which  are  alleged  to  have  been 
largely  relied  upon,  are  flatly  contradicted  by  Ewing, 
it  appears  from  the  testimony  of  the  defendants  that 
they  continued  to  make  payments  on  this  contract 
long  after  they  were  aware  that  these  improvements 
were  not  made.  This  contract  was  entered  into,  as 
we  have  before  remarked,  in  the  first  part  of  August, 
1890,  and  the  defendants  at  intervals  made  payments 
until  nearly  three  years  thereafter,  or  April  12,  1893, 
and  not  until  two  years  later,  or  1895,  when  this  ac- 
tion was  commenced,  did  they  set  up  this  plea  of 
fraud  in  contracting  the  lands.  It  is  claimed  by  the 
appellants  that  these  payments  were  made  with  the 
understanding  that  the  improvements  were  yet  to 
be  made;  but,  outside  of  the  plain  denial  on  the  part 
of  Ewing,  the  testimony  of  the  defendants  does  not 
justify  this  conclusion.  About  as  definite  as  any  is 
the  following  testimony  of  the  defendant,  A.  L.  Her- 
ren,  in  relation  to  these  contijiued  promises  at  the 
time  of  these  further  payments: 

*' Question:  Did  he  or  did  he  not  at  any  of  those 
times  state  that  those  promises  would  be  carried  out 
in  the  future?  Answer:  I  don't  know  that  I  can 
repeat  the  conversation  as  a  conversation,  but  he  fre- 
quently in  conversations  always  assured  me  that  the 
company  was  going  to  do  what  they  had  promised  and 
make  West  Seattle  the  finest  place  on  the  coast — on 
the  Sound  country  here,  and  they  were  going  to  have 
a  large  influx  of  people  here,  and  so  on,  and  they 
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would  give  us  all  they  had  promised  and  more  too.'' 

This  strengthens  the  idea  that  it  was  a  mere  ex- 
pression of  opinion  on  the  part  of  Ewing  as  to  what 
the  final  standing  of  West  Seattle  would  be,  corrob- 
orating  the  testimony  of  Ewing  to  the  effect  that 
he  told  these  defendants  that  these  improvements 
would  be  made  whenever  there  was  a  sufiScient  num- 
ber of  people  in  West  Seattle  to  justify  them.  We 
have  examined  the  testimony  in  this  case  in  detail, 
and,  without  further  citing  from  it,  we  are  satisfied 
that  the  facts  found  by  the  court  and  the  legal  conclu- 
sions reached  therefrom  are  sustained  by  the  record. 

The  judgment  will  therefore  be  affirmed. 

Scott,  C.  J.,  and  Anders,  Gordon  and  Re  avis,  J  J., 
concur. 


[No.  245a    Decided  March  30. 1897.] 

B.  F.  Van  Lehn  et  ai.,  Respondents^  v.  Samuel  G. 
Morse,  Sheriff  of  Cl<illam  County,  Appellant. 

AMENDMENT  OF  PLEADINGS  —  ABUSE  OF  DI80RSTION. 

The  refusal  of  the  court  to  allow  defendant  to  file  an  amended 
answer  setting  up  a  substantial  defense  to  the  action  is  an  abuse  of 
the  court's  discretion,  when  it  appears  that,  after  the  pleadings  had 
reached  an  issue,  the  plaintiff  was  allowed  to  file  an  amended  or 
supplemental  complaint  to  which  the  defendant  had  interposed  a 
general  denial  by  oversight,  instead  of  pleading  an  affirmative  de- 
fense, which  had  already  been  interposed  to  the  original  complaint; 
and  that  the  allowance  of  the  amendment  could  not  be  objected  to 
by  plaintiffs  on  the  ground  of  surprise. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
James  G.  McClinton,  Judge.     Reversed. 

Allen  &  Powell,  for  appellant. 

Brady  &  Oay,  and  Oeorge  C.  Hatch,  for  respondents* 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^The  plaintiffs  in  this  action  sought  to 
recover  of  the  defendant  the  value  of  certain  personal 
property  which  was  levied  on  and  sold  under  execu- 
tion by  the  defendant  as  sheriff,  executions  being 
issued  upon  certain  judgments  against  C.  E.  Bell  & 
Co.  Plaintiffs  claimed  to  be  the  owners  of  the  prop- 
erty sold.  They  also  alleged  that  at  the  time  of  the  seiz- 
ing of  said  property  they  were  in  possession  thereof. 
On  December  22, 1893,  the  defendant  answered,  deny- 
ing the  ownership  and  possession  of  the  plaintiffs  and 
the  alleged  value  of  the  property,  affirmatively  alleg- 
ing that  the  defendant  was  sheriff,  and  alleging  fraud 
on  the  part  of  Bell  &  Co.  in  transferring  the  property 
to  the  plaintiffs.  On  March  9  the  plaintiffs,  replying, 
denied  the  allegations  of  fraud.  On  April  2,  1894, 
defendant,  by  leave  of  the  court,  filed  an  amended 
answer  which,  in  addition  to  the  allegations  of  the 
first  answer,  pleaded,  as  a  second  affirmative  defense, 
the  pendency  of  a  prior  suit  in  the  same  court  between 
the  same  parties  in  which  the  issues  were  the  same  as 
in  this  suit;  the  fact  that  said  prior  suit  had  been 
tried  and  a  verdict  rendered  in  favor  of  defendant, 
adjudging  said  sale  fraudulent,  and  asking  that  this 
action  be  stayed  until  the  final  determination  and  ad- 
judication of  said  suit.  To  this  the  plaintiffs  replied, 
denying  the  allegations  as  to  fraud,  and  alleging 
aflSrmatively  that  the  property  mentioned  in  the  com- 
plaint in  this  action  had,  prior  to  the  institution  of 
this  action,  been  attached  by  the  sheriff,  the  defendant 
here,  on  attachments  issued  against  said  C.  E.  Bell  &  Co., 
and  that  they,  the  plaintiffs,  had  replevined  said  prop- 
erty and  that  the  executions  mentioned  in  the  com- 
plaint herein  were  levied  by  the  sheriff  upon  said 
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property  after  said  replevin  had  been  made.  The 
plea  in  abatement  made  by  the  defendant  was  denied 
on  the  second  day  of  April,  1894. 

On  September  3,  1895,  the  plaintiffs,  by  permission 
of  the  court,  filed  an  amended  and  supplemental  com- 
plaint, alleging  that  on  November  9,  1893,  the  date  of 
the  seizure  of  the  property  in  question,  the  plaintiffs 
were  lawfully  possessed  of  certain  personal  property, 
describing  it  the  same  as  in  the  original  complaint; 
that  on  said  day  and  while  said  plaintiffs  were  the 
owners  and  in  lawful  possession  of  said  property,  de- 
fendant  as  sheriff,  by  virtue  of  certain  executions  in 
certain  cases  against  C.  E.  Bell  &  Co.,  levied  upon 
said  property  and  converted  the  same  to  his  own  use; 
that  all  of  said  property  had  been  previously  levied 
upon  by  said  sheriff  under  certain  other  attachment 
suits  in  said  court  against  the  said  C.  £.  Bell  &  Co.; 
that  from  said  previous  levies  the  plaintiffs  had  re- 
plevined  said  goods,  but  that,  after  the  said  replevin 
and  while  the  said  replevin  suit  was  still  pending  and 
undetermined,  the  said  sheriff  again  levied  upon  said 
property  under  other  executions  against  C.  E.  Bell  & 
Go.  The  defendant  moved  to  strike  this  so-called 
supplemental  complaint,  which  motion  was  by  the 
court  denied;  after  which  the  defendant  put  in  issue 
a  general  denial.  Thereafter  the  defendant  asked 
leave  of  the  court  to  file  an  amended  answer,  setting 
forth,  in  addition  to  the  general  denials,  the  allega- 
tions of  fraud  as  contained  in  his  answers  to  former 
complaints,  which  motion  was.  denied  by  the  court; 
and  the  denial  of  said  motion  is  alleged  as  error  here 
by  the  appellant. 

This  court  is  loath  to  interfere  with  the  orders  of  a 
trial  court  in  the  disposition  or  formation  of  the 
pleadings,  for  reasons  Which  have  often  been  stated. 
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and  will  never  interfere  with  the  discretion  of  a  court 
in  such  matters  unless  it  plainly  appears  that  substan- 
tial injustice  has  been  done  by  the  abuse  of  discretion. 
But  it  seems  to  us  that  in  this  case  substantial  injus- 
tice was  done  to  the  appellant,  the  defendant  below. 
The  plaintiffs  could  not  in  any  manner  have  been  taken 
by  surprise  by  the  pleading  offered  by  the  defendant, 
for  the  same  allegations  had  been  twice  made  by  the 
former  answers,  and  it  appeared  that  the  omission  in 
the  amended  answer  offered  was  a  pure  oversight  or 
mistake  on  the  part  of  consel. 

We  have  mentioned  somewhat  at  length  the  differ- 
ent pleadings  in  this  case  and  the  orders  of  the  court, 
to  show  that  the  court  had  been  liberal  in  allowing 
amendments,  and  especially  liberal  in  allowing  what 
was  termed  the  supplemental  complaint  of  the  plaintiffs, 
and  it  was  by  reason  of  this  permission  that  the  omis- 
sion occurred  in  the  answer  of  the  defendant,  because 
before  that  the  question  of  fraud  was  placed  in  issue. 

This  was  substantially  all  the  defense  that  the  de- 
fendant had  to  the  action,  and  the  case  will  eventually 
be  determined  largely  upon  that  proposition,  and  to 
•deprive  him  of  the  right  to  put  in  issue  a  substantial 
defense  where  no  good  reason  appears  for  such  depriv- 
ation, it  seems  to  us  was  a  plain  abuse  of  discretion  on 
the  part  of  the  trial  court. 

It  is  alleged  in  the  brief  of  the  respondents  that  this 
question  was  tried  in  another  tribunal  and  that  it 
would  be  a  useless  thing  to  send  this  case  back  for 
trial;  but  this  court  has  no  knowledge  outside  of  the 
record  presented,  and  if  it  did  have  knowledge  of  a 
subsequent  action  and  determination  of  the  matter,  if 
prejudicial  error  was  committed  at  the  time  of  the 
trial  of  this  action,  the  appellant  should  have  the  ben- 
efit of  it. 
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We  have  examined  the  other  errors  alleged,  but 
think  that  no  substantial  error  was  committed  by  the 
court  in  any  other  respect.  For  the  one  reviewed, 
however,  the  judgment  will  be  reversed  and  the  cause 
remanded  with  instructions  to  allow  the  defendant 
to  file  his  amended  answer  as  prayed  for. 

Scott,  C.  J.,  and  Reavis,  Anders  and  Gordon,  JJ., 
concur. 


[No.  3317.    Decided  April  2. 1897.] 

A.  R.  TiTLOW,   as  Receiver^  Respondent^  v.  Cascade 
^^^  Oatmeal  Company  et  al,  Defendants^  N.  C.  Rich- 

ards, as  Administrator,  Appellant, 

APPEAL  —  POWER   OF    SUPREME    COURT   TO   RECALL   RBHITTITUR  —  COR- 
RECTING  JUDGMENT  —  LIABILITY  ON   APPEAL  ROND. 

The  supreme  court  has  power  to  recall  a  remittitur,  after  its  filinfr 
in  the  superior  court,  for  the  purpose  of  enforcing  the  judgment  in 
accordance  with  the  decision  of  the  court. 

A  motion  to  correct  the  judgment  of  the  supreme  court  may 
properly  be  made  without  first  recalling  the  remittitur  transmitting 
the  judgment  to  the  lower  court,  such  motion  being  equivalent  to  a 
recall  of  the  remittitur. 

An  appeal  from  a  portion  only  of  a  judgment  by  a  party  against 
whom  no  money  judgment  was  rendered  will  not  subject  the  appel- 
lant and  the  sureties  on  his  appeal  bond  to  liability,  on  affirmance 
of  judgment,  to  pay  the  whole  of  the  judgment,  since  Laws  1893, 
p.  131 ,  ^  23,  providing  that  on  affirmance  of  judgment  the  supreme 
court  shall  render  judgment  against  the  appellant  and  his  sureties 
for  the  amount  of  the  judgment  appealed  from,  must  be  construed 
as  applying  to  an  affirmance  of  that  part  of  the  judgment  only 
from  which  appeal  is  taken. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
John  C.  Stallcup,  Judge. 
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Motion  by  respondent  to  modify  judgment  on  ap- 
peal heretofore  rendered  (15  Wash.  652),  for  the  pur- 
pose of  having  it  entered  against  appellant  and  sureties 
for  the  full  amount  of  the  judgment  affirmed.  Mo- 
tion denied. 

Richard  Saxe  Jones,  for  appellant. 
Bogle  &  Richardson,  and  A,  R,  Titlow,  for  respond- 
•ent. 

ON    MOTION   TO    MODIFY   JUDGMENT. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  Bank  of  Tacoma  and  the  Tacoma 
Trust  &  Savings  Bank  held  a  note  for  $18,500  against 
the  Cascade  Oatmeal  Company,  secured  by  a  mort- 
gage upon  certain  real  estate.  Prior  to  the  failure  of 
the  Bank  of  Tacoma  they  transferred  and  assigned 
this  note  and  mortgage  to  appellant,  N.  C.  Richards, 
as  administrator  of  the  estate  of  one  Humphreys,  in 
payment  of  an  alleged  indebtedness  of  the  bank  to 
him.  The  respondent  Titlow,  as  receiver  of  the  bank, 
instituted  this  action,  alleging  fraud  in  the  assign- 
ment and  transfer  of  the  note  and  mortgage,  and 
praying  that  it  be  set  aside;  that  his  right  to  the  note 
and  mortgage,  as  receiver,  be  established,  and  for  a 
decree  of  foreclosure.  After  answer  by  Richards  and 
a  trial  on  the  issues  made  by  said  answer,  the  trial 
court  decreed  in  accordance  with  the  prayer  of  the 
•complaint  and  gave  the  respondent  judgment  against 
the  Cascade  Oatmeal  Company  for  the  amount  of  the 
balance  due  on  the  note,  and  decreed  foreclosure  in 
the  usual  form.  From  a  portion  of  this  decree  Rich- 
ards appealed.  The  judgment  of  the  lower  court  was 
affirmed  by  this  court  on  appeal  (15  Wash.  652,  47 
Pac.  19),  and  judgment  was  entered  in  favor  of  the 
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respondent  Titlowand  against  Riohards  and  his  sure- 
ties for  the  costs  of  the  appeal.  The  respondent  now 
seeks  by  this  motion  to  have  the  judgment  modified 
to  the  extent  that  judgment  be  entered  against  the  ap- 
pellant Richards  and  his  sureties  for  the  full  amount 
of  the  judgment  affirmed. 

An  objection  to  this  motion  is  made  by  the  appel* 
lant  to  the  effect  that  this  court  has  lost  jurisdiction 
of  the  cause  and  of  the  judgment  by  reason  of  the  re- 
mittitur having  been  transmitted  to,  and  filed  in,  the 
superior  court.  We  think  this  objection  is  unten- 
able. The  appellate  court  has  inherent  power  to  cor- 
rect its  judgment  during  the  terms  in  which  the 
judgment  was  entered.  The  respondent,  under  our 
practice,  has  no  notice  of  what  the  judgment  is  until 
it  is  remitted.  The  presumption  must  be  that  the 
judgment  is  entered  in  accordance  with  the  opinion 
of  the  court,  and  it  would  be  a  hard  and  unjust  rule 
to  announce  that,  if  by  inadvertence  or  mistake  the 
judgment  should  be  entered  not  in  conformity  with 
the  opinion,  the  respondent  would  have  no  redress. 
We  think  that  in  all  jurisdictions,  under  a  practice 
similar  to  ours,  the  court  has  power  to  recall  the  re- 
mittitur and  enforce  the  judgment  according  to  the 
opinion  rendered  in  the  case. 

The  other  objection  is  still  more  technical,  viz.,. 
that  in  any  event  the  remittitur  must  be  recalled  be* 
fore  a  motion  is  made  to  correct  the  judgment,  for  in 
effect  the  motion  to  correct  the  judgment  is  a  motion 
to  recall  the  remittitur. 

On  the  merits,  however,  we  think  the  motion  must 
be  denied.  A  bond  is  given  on  the  theory  of  com- 
pensation in  damages,  and  not  on  the  theory  of  an 
arbitrary  payment  of  the  amount  of  the  bond  in  case 
of  affirmation  of  the  judgment.     The  appellate  court 
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determines  the  damages,  and  of  course  when  the  ap- 
peal is  from  a  money  judgment  the  damages  might  be 
said  to  be  liquidated,  and  in  case  the  judgment  is 
affirmed  in  whole  there  is  nothing  left  to  be  deter- 
mined by  the  appellate  court,  so  far  as  the  amount  of 
damages  is  concerned.  But  it  frequently  happens 
that  judgments  for  money  are  affirmed  only  in  part, 
and  the  sureties  in  that  case  of  course  are  called  upon 
to  respond  only  to  the  amount  of  the  judgment  af- 
firmed. 

The  respondent  bases  his  right  to  the  modification 
of  this  judgment  upon  State  ex  rel.  Commercial  Na- 
tional Bank  v.  Superior  Court  of  King  County,  14  Wash. 
365  (44  Pac.  859),  and  upon  the  statute  construed  in 
that  case  (Laws  1893,  p.  131,  §23),  which  provides 
that  "upon  the  affirmance  of  a  judgment  on  appeal 
for  the  payment  of  money,  the  supreme  court  shall 
render  judgment  against  both  the  appellant  and  his 
sureties  in  the  appeal  bond  for  the  amount  of  the 
judgment  appealed  from  (in  case  the  bond  was  con- 
ditioned so  as  to  support  such  judgment),  and  for  the 
damages  and  costs  awarded  on  the  appeal."  It  is  true 
that  in  that  case  it  was  held  that  a  judgment  of  fore- 
closure was  a  judgment  for  the  payment  of  money, 
and  that  the  bond  must  be  executed  in  double  the 
amount  of  the  judgment,  and  that  the  court  had  no 
authority  to  fix  the  amount  of  such  bond.  But  the 
real  question  involved  in  this  case  was  not  involved 
in  that  one.  All  that  was  decided  there  was  that  in 
such  a  case  the  statutory  bond,  viz.,  a  bond  in  double 
the  amount  of  the  judgment,  must  be  executed  in 
order  to  stay  the  execution.  But  it  was  not  decided 
that,  upon  the  affirmance  of  the  judgment,  the  res- 
pondent, in  case  he  succeeded,  should  hare  judgment 
against  the  sureties   and  the  appellant  for  the  full 
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amount  of  the  judgment  affirmed.  That  case  was  an 
application  to  this  court  to  compel  the  court  to  fix  the 
amount  of  the  bond,  and  it  went  no  further  than 
that.  It  is  true  that  a  strict  construction  of  the  stat- 
ute might  support  the  respondent's  contention.  But 
it  seems  to  us  that  it  would  be  too  narrow  a  construc- 
tion to  hold  that  a  party  who  desired  to  appeal  from 
any  portion  of  the  judgment  must  be  held  responsible 
on  his  bond  for  the  full  amount  of  the  judgment  ren- 
dered in  the  court  below,  for  which  he  was  in  no  way 
responsible  before  the  appeal  was  taken.  To  be  sure, 
the  appellant  stays  the  proceedings,  but  it  may  be 
necessary  for  him  to  do  that  to  preserve  the  fruits  of 
his  appeal,  should  he  succeed. 

The  money  judgment  in  this  case  was  not  ren- 
dered against  appellant  Eichards,  and  from  that  por- 
tion of  the  judgment  he  does  not  appeal.  But  his 
appeal  is  substantially  from  the  judgment  of  the  court 
that  the  note  and  mortgage  were  fraudulently  trans- 
ferred to  him  by  the  other  defendant.  Incidentally, 
to  preserve  his  rights,  it  was  necessary  for  him  to  ap- 
peal from  all  that  portion  of  the  judgment  which  di- 
rected a  sale  of  the  mortgaged  premises  and  the 
application  of  the  moneys  arising  from  such  sale.  So 
that  this  case  does  not  fall  within  the  provision  of  the 
statute  which  provides  for  the  alfirmance  of  the  judg- 
ment, because  the  statute  provides  that  the  judgment 
shall  be  entered  against  the  sureties  in  the  appeal 
bond  for  the  amount  of  the  judgment  appealed  from 
in  case  the  bond  was  conditioned  so  as  to  support  such 
judgment.  This  bond  is  plainly  not  so  conditioned  be- 
cause, as  we  have  before  said,  the  judgment  for  the 
deficiency  was  not  appealed  from. 

This  is  not  inconsistent  with  what  was  decided  in 
State,  ex  rel  Bank,  v.  Superior  Court,  supra,  for  the  rea- 


BIDDLE  PUK.  CO.  v.  FT.  TOWNSEND  STEEL,  ETC..  CO.   681 
April,  1897.]  Syllabus. 

son  that  the  statutory  bond  might  be  necessary  to  re- 
imburse the  respondent  for  his  damages.  There  is 
no  doubt  that  the  respondent  would  have  an  action 
on  this  bond  for  any  damages  which  he  sustained  by 
reason  of  the  delay  caused  by  the  appeal  and  the  stay 
of  proceedings,  and,  while  ordinarily  perhaps  a  smaller 
bond  would  be  adequate,  many  contingencies  might 
arise,  such  as  the  depreciation  of  the  mortgaged  prem- 
ises, the  destruction  by  fire  or  flood  or  other  elements, 
which  would  render  them  comparatively  valueless, 
and  in  such  case  doubtless  a  bond  of  the  same  amount 
might  be  necessary  as  in  a  direct  appeal  from  a  money 
judgment  by  the  party  against  whom  the  judgment 
was  rendered. 

The  motion  will  be  denied. 

Scott,  C.  J.,  and  Anders  and  Reavis,  JJ.,  concur. 

Gordon,  J.,  concurs  in  the  result. 


[Nos.  2462  and  2499.    Decided  April  3, 1897.] 

The  Biddle  Purchasing  Company,  Respondent^  v. 
The  Port  Townsbnd  Steel  Wire  and  Nail  Com- 
pany et  aL,  Appellants,  The  First  National  Bank 
OF  Athena,  Oregon,  et  aL,  Respondents,  J.  W.  Grace 
<fe  Co. ,  Intervenor  and  Appellant. 

nfSOLVBNT  CORPOBATZONB  —  PREFERBNCBB  —  M0RTGAOB8  —  PLBADINQ  — 
AMBKDMBNT. 

A  mortgage  given  by  an  insolvent  corporation  must  be  held  to  be 
a  fraudulent  preference,  although  given  for  an  antecedent  loan  con- 
tracted prior  to  its  insolvency  and  under  an  agreement  made  at  the 
time  that  a  mortgage  should  be  subsequently  given,  if  the  loan  were 
not  speedily  paid,  when  such  agreement  does  not  constitute  an  en- 
forcible  contract. 

The  refusal  of  the  court  to  permit  an  intervenor  in  an  action  for 
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foreclosure  to  file  an  amended  croes-K^m plaint  setting  up  fraad  as 
to  creditors  in  the  execution  of  mortgages  by  an  insolvent  corpo- 
ration  is  not  prejudicial,  when  the  cause  has  been  tried  and  deter- 
mined on  that  issue,  and  a  receiver  appointed  for  the  oorporatton 
charged  with  the  duty  of  administering  its  property  as  a  trust  fund 
for  the  benefit  of  all  the  creditors  according  as  their  rights  therein 
may  appear. 

A  mortgage  given  by  an  insolvent  corporation  for  an  antecedent 
debt  for  the  purpose  of  constituting  a  voluntary  preference  to  the 
mortgagee  is  void  as  to  creditors. 

Appeal  from  Superior  Court,  Jefferson  County. — 
Hon.  W.  H.  Peitchard,  Judge.     Reversed. 

Morris  B.  Sachs  (P.  Tillinghast,  of  counsel),  for  in- 
tervenor  and  appellant. 

Trumbull  &  Trumbull  ( Crowley  &  Orosscup,  of  coun- 
sel), S.  A.  PlumUy  and  jR.  W.  Jennings  {A.  W,  Bud- 
dress,  of  counsel),  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  J. — A  suit  was  commenced  by  Cyrus  F. 
Clapp,  assignor  of  the  Biddle  Purchasing  Company, 
against  the  Port  Townsend  Steel  Wire  and  Nail  Com- 
pany,  a  corporation,  to  foreclose  a  mortgage  to  secure 
a  demand  note  for  $5,000,  both  the  note  and  mort- 
gage having  been  executed  on  the  29th  of  September, 
1894.  Plaintiff  also  made  the  First  National  Bank  of 
Athena,  Oregon,  L.  D.  Lively,  trustee  of  the  same 
bank,  L.  D.  Lively,  personally,  and  the  First  National 
Bank  of  Port  Townsend,  defendants,  because  of  liens 
claimed  by  the  defendants  upon  the  property  included 
in  plaintiff 's  mortgage.  The  following  pleadings  were 
filed  in  the  cause  : 

Answer  and  cross-complaint  of  the  First  National 
Bank  of  Athena,  and  L.  D.  Lively,  trustee  for  the 
same,  alleging  the  execution  and  delivery  of  three  de> 
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mand  notes  dated  September  29,  1894,  for  $5,000, 
$4,977  and  $4,975,  respectively,  by  the  Port  Townsend 
Steel  Wire  and  Nail  Company,  and  a  mortgage  of  the 
same  date  to  secure  the  three  notes  upon  the  same 
property  included  in  plaintiff's  mortgage,  with  a 
prayer  for  foreclosure. 

Answer  and  cross-complaint  of  L.  D.  Lively,  alleg- 
ing execution  and  delivery  of  demand  note  dated 
September  29,  1894,  for  $7,605.54,  by  the  Port  Town- 
send  Steel  Wire  and  Nail  Company,  and  of  a  mortgage 
of  the  same  date  to  secure  the  note  upon  the  same 
property  included  in  plaintiff's  mortgage,  with  a 
prayer  for  foreclosure. 

Answer  and  cross-complaint  of  the  First  National 
Bank  of  Port  Townsend,  alleging  a  judgment  in  its 
favor  against  the  Port  Townsend  Steel  Wire  and  Nail 
Company  for  $4,985.60  and  costs,  recovered  in  the 
superior  court  of  Jefferson  county  November  10, 1894, 
upon  a  debt  existing  prior  to  July  1,  1894,  and  execu- 
tion thereon  returned  wholly  unsatisfied.  This  an- 
swer and  cross-complaint  attacked  all  of  the  alleged 
mortgages,  as  follows: 

"  (a)  As  to  plaintiff's  mortgage,  it  alleged  that  on 
or  about  July  18,  1894,  the  Port  Townsend  Steel  Wire 
and  Nail  Company  executed  and  delivered  to  plaintiff 
its  note,  payable  ninety  days  after  date,  for  $5,000, 
and  pledged  100  shares  of  the  capital  stock  of  the 
First  National  Bank  of  Athena,  Oregon,  of  the  par 
value  of  $10,000  for  the  payment  thereof,  which 
stock  plaintiff  retains;  that  afterwards  and  on  or 
about  September  29,  1894,  said  Port  Townsend  Steel 
Wire  and  Nail  Company  executed  the  note  sued  on  by 
plaintiff  in  lieu  of  said  first  note;  that  no  considera- 
tion was  paid  by  the  plaintiff  for  said  notes  to  the 
Port  Townsend  Steel  Wire  and  Nail  Company,  but 
the  consideration,  if  any,  was  paid  to  one  James  M. 
Lively,  who  was  the  owner  of  said  pledged  stock. 
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"  (b)  That  each  of  the  three  alleged  mortgages  was 
executed  by  James  M.  Lively,  president,  and  A.  R. 
McLaughlin,  secretary,  of  the  Port  Townsend  Steel 
Wire  and  Nail  Company,  without  authority  from  said 
corporation  to  execute  either  said  mortgages  or  the 
not.es  which  they  purported  to  secure. 

"  (c)  Th^t  each  of  said  notes  and  mortgages  was 
without  consideration,  and  was  executed  and  filed  for 
record  to  hinder,  delay  and  defraud  the  creditors  of 
the  Port  Townsend  Steel  Wire  and  Nail  Company. 

"(d)  That  the  property  conveyed  by  said  mortgages 
on  the  29th  day  of  September,  1894,  and  for  a  long 
time  theretofore,  comprised  all  of  the  property  of  the 
Port  Townsend  Steel  Wire  and  Nail  Company,  and 
was  not  of  value  exceeding  $20,000. 

"  (e)  That  the  Port  Townsend  Steel  Wire  and  Nail 
Company,  on  September  29,  1894,  and  for  a  long 
time  theretofore,  was,  and  now  is,  indebted  to  divers 
persons,  not  including  the  said  alleged  mortgagees,  in 
sums  aggregating  more  that  $26,000. 

"  (f )  That  the  Port  Townsend  Steel  Wire  and  Nail 
Company  was,  on  September  29,  1894,  being  pushed 
for  said  indebtedness;  was  unable  to  pay  same;  was 
unable  to  operate  its  plant  and  carry  on  its  business 
for  want  of  funds,  and  was  insolvent. 

"(g)  That  each  of  said  mortgages  was  voluntary 
and  was  given  when  said  corporation  was  insolvent, 
and  was  given,  and  intended  to  be  given,  as  a  prefer- 
ence to  the  mortgagee. 

'*  Prayer.  ( 1 )  That  plaintiff's  debt  be  adjudged  the 
debt  of  James  M.  Lively,  and  that  the  pledged  stock 
be  applied  thereon.  (2)  That  the  mortgages  be  held 
void.  (3)  That  the  Port  Townsend  Steel  Wire  and 
Nail  Company  be  adjudged  an  insolvent  corporation, 
and  that  a  receiver  be  appointed  to  wind  up  its  af- 
fairs for  the  benefit  of  all  creditors  and  stockholders." 

Answer  and  cross-complaint  of  J.  W.  Grace  &  Co., 
by  intervention,  alleging  recovery  of  a  judgment 
against  the  Port  Townsend  Steel  Wire  and  Nail  Com- 
pany  and  J.  M.  Lively,  in  the  superior  court  of  Jeffer- 
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son  county,  April  6,  1895,  for  $9,509.63,  and  costs; 
and  on  the  same  date  a  second  judgment  against  the 
same  defendants  for  $407.36;  that  the  judgments  are 
liens  upon  the  mortgaged  property  of  the  Port  Town- 
send  Steel  Wire  and  Nail  Company,  included  in  the 
mortgage  of  plaintiff;  admits  the  allegations  of  the 
cross-complaint  of  the  First  National  Bank  of  Port 
Townsend,  and  joins  in  the  same  prayer  for  relief  as 
in  the  cross-complaint. 

Other  pleadings  by  way  of  reply  were  filed,  but  the 
issues  were  those  raised  upon  the  cross-complaint  of 
the  First  National  Bank  of  Port  Townsend  and  the 
intervention  of  Grace  <fe  Co. 

1.  A  trial  was  had  in  the  court  and  testimony  taken 
and  thereupon  the  court  filed  thirty  findings  of  fact. 
The  findings  which  are  deemed  material  to  the  de- 
cision of  the  cause  here  are  few.  The  thirteenth  is 
as  follows: 

"  That  the  origin  of  the  debt  from  the  defendant, 
the  Port  Townsend  Steel  Wire  and  Nail  Company,  to 
the  plaintiff,  for  which  the  promissory  note  described 
in  the  preceding  finding  of  fact  was  executed,  was  as 
follows: 

"  On  or  about  July  18th,  1894,  the  plaintiff  loaned 
said  Port  Townsend  Steel  Wire  and  Nail  Company  the 
sum  of  $4,700.00  in  money,  and  received  from  said 
company,  its  promissory  note  for  $5,000,  payable  to 
plaintiff's  order,  ninety  days  after  date,  without  in- 
terest until  after  maturity,  and  at  the  same  time  plain- 
tiff received  from  J.  M.  Lively,  as  collateral  security 
to  said  note,  certain  certificates  of  stock  in  the  First 
National  Bank  of  Colton,  Washington,  but  the  value 
of  said  stock,  or  whose  property  the  same  was,  does 
not  appear  from  the  evidence.  It  was  agreed  between 
plaintiff  and  the  Port  Townsend  Steel  Wire  and  Nail 
Company,  at  the  time  of  said  loan,  that  said  company 
should  execute  and  deliver  to  plaintiff  a  mortgage 
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upon  its  plant  and  property  at  Port  Townsend,  as  se- 
curity to  said  loan,  and  at  said  time  neither  plaintiff 
nor  the  company  contemplated  the  company's  insol- 
vency, but  on  the  contrary  said  corporation  was  regu- 
larly carrying  on  its  business,  and  its  oflScers  expected 
it  to  continue  its  business  and  pay  all  of  its  debts. 
That  the  mortgage  described  in  the  former  finding  of 
fact  was  executed  on  September  29th,  1894,  in  fulfill- 
ment of  and  in  compliance  with  said  agreement  made 
at  the  time  when  plaintiff  loaned  said  money,  and 
that  plaintiff  still  did  not  know  that  the  corporation 
was  insolvent,  or  that  it  contemplated  a  cessation  of 
its  business,  and  that  said  mortgage  was  received  by 
him  in  good  faith,  and  without  any  intent  to  hinder 
or  delay  any  other  creditor;  but  at  said  time  the 
officers  of  the  said  Port  Townsend  Steel  Wire  and  Nail 
Company  realized  that  the  said  corporation  was  un- 
able to  pay  its  debts,  and  although  still  carrying  on 
its  regular  business,  said  officers  foresaw  that  a  sus- 
pension of  business  was  probable,  though  it  does  not 
appear  from  the  evidence  what  the  value  of  the  com- 
pany's property  was,  whether  more  or  less  than  its 
liabilities.  The  giving  of  the  mortgage  to  plaintiff 
was  not  intended  by  the  company's  officers  as  a  pref- 
erence to  plaintiff,  but  simply  as  a  compliance  with 
the  agreement  made  at  the  time  of  the  loan." 

That  portion  of  the  above  finding  in  which  it  is 
stated  that  ''it  was  agreed  between  the  plaintiff  and 
the  Port  Townsend  Steel  Wire  and  Nail  Company,  at 
the  time  of  said  loan,  that  said  company  should  exe- 
cute and  deliver  to  plaintiff  a  mortgage  upon  its  plant 
and  property  at  Port  Townsend,  as  security  to  said 
loan,"  and  further,  "that  the  mortgage  described  in 
the  former  finding  of  fact  was  executed  on  September 
29,  1894,  in  fulfillment  of  and  in  compliance  with  said 
agreement  made  at  the  time  when  plaintiff  loaned  said 
money,"  is  not  supported  by  the  testimony  in  the 
cause.     The  plaintiff  testified; 
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''I  was  in  San  Francisco  on  the  1st  of  July;  I 
met  Mr.  Lively  and  he  approached  me  on  the  subject 
of  a  loan  for  the  purpose  of  buying  wire  to  make  nails 
for  a  contract  which  he  had  with  a  hardware  house 
in  San  Francisco. 

^^Qv^stion:  What  year  was  this  ?  Answer:  In  1894; 
he  had  a  contract  for  $5,000  worth  of  nails,  and  he  as- 
sured me  that  he  would  not  require  this  money  for  a 
longer  period  of  time  than  ninety  days,  and  that  the 
money  he  would  receive  fer  these  nails  would  be  paid 
to  me;  I  partially  promised  him,  and  when  I  came 
home  he  came  to  Seattle  and  I  met  him  there;  he 
wanted  to  get  the  money  and  I  promised  to  let  him 
have  it;  and  he  was  to  give  me  security  which  would  be 
satisfactory,  and  he  was  also  to  have  the  premises  in- 
sured in  my  favor;  he  didn't  get  the  policies  then, 
claiming  that  he  was  getting  his  insurance  from  the 
East  where  he  could  get  a  cheap  rate,  and  instead  of 
giving  me  the  mortgage  he  gave  me  four  hundred 
dollars'  worth  of  stock  in  this  bank  of  Athena,  Oregon, 
and  fifteen  hundred  dollars'  worth  in  the  First  Na- 
tional Bank  of  Colton,  Washington.  I  objected,  but 
he  said  the  other  would  be  forthcoming  and  I  gave 
him  a  portion  of  the  money  at  that  time.'' 

"Q.  What  date?  A.  That  was  July  19;  I  have 
my  check  in  my  book — 

"  Q.  How  much  did  you  give  him  at  that  time  ?  A. 
He  was  to  pay  me  three  hundred  dollars,  and  I  gave 
him  twenty-seven  hundred  dollars,  making  three 
thousand. 

"  Q.  Did  you  get  the  note  of  the  corporation  at  that 
time?     A.  Yes;  I  got  the  note  for  ninety  days." 

"  Q.  And  the  note  of  the  corporation  for  five  thou- 
sand dollars?  A.  Yes;  I  gave  him  a  receipt  for  the 
balance  until  he  produced  the  insurance  policies.  On 
the  12th  of  August  he  returned  my  receipt  with  the 
request  that  I  pay  the  same  as  he  was  hard  up." 

' '  Q.  And  that  payment  you  made  then  together  with 
the  payment  before  that,  was  that  $2,700?    A.  Yes,  sir." 

"  Q.  What  note  did  you  receive  at  that  time — whose 
note  was  it?     A.  The  original  note." 
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He  was  asked  : 

"Did  you  or  did  you  not  receive  the  mortgage  in- 
troduced in  evidence  at  the  time  the  note  was  exe- 
cuted?" and  answered: 

"  No,  sir.  He  was  to  give  me  that  mortgage,  but 
didn't  execute  it  at  that  time,  but  assured  me  that  it 
would  be  —  if  he  would  not  pay  me  by  a  certain 
time  he  was  to  give  me  this  security.  I  got  a  tele- 
gram from  my  attorney  in  Port  Townsend  early  in 
the  morning — about  9  o'clT)ck — and  he  gave  me  to 
understand  that  my  $5,000  was  in  danger;  I  came 
down  to  Port  Townsend  and  was  given  to  under- 
stand that  they  were  about  to  give  mortgages  to 
other  persons;  I  went  out  to  the  nail  works  (my 
attorney  went  with  me)  and  I  got  the  first  mort- 
gage.    I  surrendered  the  old  note  at  the  time. 

"Q.  Then  you  didn't  get  this  mortgage  until  the 
29th  day  of  September,  1894?     A.  I  believe,  yes." 

Mr.  J.  M.  Lively,  president  of  the  Port  Townsend 
Steel  Wire  and  Nail  Company,  testified  as  follows: 

"Q.  Now  please  state  to  the  court  what  arrange- 
ment you  made  with  Mr.  Clapp  with  reference  to 
the  security  that  he  would  receive  from  the  com- 
pany  for  that  loan?  A.  Mr.  Clapp  didn't  want  to 
make  a  k)ng  loan  at  that  time,  and  we  made  ar- 
rangements to  make  a  short  loan.  If  it  was  for  a 
period  as  long  as  sixty  or  ninety  days,  I  forget  the 
exact  time,  we  were  to  secure  him,  but  if  we  could 
pay  him  back  in  a  few  days  it  would  not  be  neces- 
sary to  give  security;  but  if  we  could  not  do  this 
we  would  have  to  give  him  a  mortgage  on  the  en- 
tire plant." 

There  is  lio  agreement  shown  here  which  could  be 
enforced  for  the  execution  of  a  mortgage  by  the  de- 
fendant corporation  to  the  plaintiff.  It  was  merely 
understood  that  if  the  loan  made  by  the  plaintiff  to 
the  defendant  corporation  was  not  speedily  paid  it 
should   be  secured.      But  the  understanding  was  in 
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no  view  sufficiently  definite  or  certain  to  constitute  a 
mortgage.  With  this  error  noted  in  a  portion  of 
the  thirteenth  finding  also  falls  the  eleventh  finding 
of  fact,  or,  rather,  legal  conclusion,  which  is  as  fol- 
lows: 

*'  That  whatever  interest  in  or  lien  upon  said  mort- 
gaged premises  any  of  the  defendants  herein  have 
is  subsequent  to  and  subject  to  the  mortgage  of  plain- 
tiflf,  described  in  the  foregoing  finding  of  fact,  which 
said  mortgage  to  plaintiff  is  a  first  lien  upon  all  of 
said  property." 

The  23d,  26th,  27th  and  28th  findings  of  fact  are  as 
follows: 

**  23.  The  property  included  in  mortgages  was  all 
of  the  property  of  any  kind  belonging  to  the  Port 
Townsend  Steel  Wire  and  Nail  Company,  September 
29,  1894,  and  for  a  long  time  prior  thereto.'' 

"  26.  That  on  the  29th  day  of  September,  1894,  the 
said  defendant,  the  Port  Townsend  Steel  Wire  and 
Nail  Company,  was,  and  for  a  long  time  prior  thereto 
had  been  seriously  embarrassed  in  the  operation  of  its 
mills  and  foundry,  and  in  carrying  on  its  business, 
by  reason  of  its  not  being  able  to  pay  its  debts  at  ma- 
turity, and  by  reason  of  its  not  having  the  money 
necessary  to  pay  its  laborers  necessary  for  the  opera- 
tion of  its  plant,  nor  to  buy  material  for  said  purpose. 
That  on  said  29th  day  of  September,  1894,  and  for 
some  time  prior  thereto,  it  had  been  unable  to  operate 
its  works  and  plant,  and  they  were  idle." 

"27.  That  on  the  29th  day  of  September,  1894,  and  for 
a  long  time  prior  thereto,  the  said  defendant,  the  Port 
Townsend  Steel  Wire  and  Nail  Company,  was,  and  ever 
since  has  been  unable  to  pay  its  debts  in  the  ordinary 
or  usual  course  of  trade,  and  on  said  date  was,  and 
ever  since  has  been  and  is  now  insolvent." 

"28.  That  on  the  29th  day  of  September,  1894,  James 
M.  Lively,  the  president  of  the  said  defendant  corpo- 
ration, the  Port  Townsend  Steel  Wire  and  Nail  Com. 
pany,  and  A.  R  McLaughlin,  its  secretary,  and  all  of 

44—18  WASH. 
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the  other  officers  of  said  company,  knew  that  the  said 
corporation  was  insolvent,  and  that  it  was  necessary 
to  wind  up  its  affairs,  and  knew  these  facts  at  the  time 
they  executed  and  delivered  to  said  L.  D.  Lively, 
trustee,  and  L.  D.  Lively,  the  mortgages  set  forth 
hereinbefore;  and  that  said  mortgages  were  given  by 
the  officers  of  the  said  corporation  to  L.  D.  Lively, 
and  L.  D.  Lively,  as  trustee,  for  the  purpose  of  pre- 
ferring them  over  the  other  creditors  of  the  said  cor- 
poration, and  for  the  purpose  of  hindering  and  delaying 
the  creditors  of  the  said  corporation  in  the  collection 
of  their  debts." 

The  court  had  also,  prior  to  the  trial,  appointed  a 
receiver,  who  had  taken  possession  of  all  the  property 
of  the  Port  Townsend  Steel  Wire  and  Nail  Company. 
At  the  trial  the  testimony  tending  to  show  the  in- 
solvency of  the  corporation  on  the  29th  of  September, 
1894,  and  prior  thereto,  was  introduced  by  the  de- 
fendant, the  First  National  Bank  of  Port  Townsend. 
Objection  was  made  to  the  introduction  of  testimony 
on  the  part  of  the  intervenor,  Grace  &  Co.  The  court 
announced  orally  that  it  was  disposed  to  sustain  this 
objection,  but  appears  to  have  made  no  clear  ruling 
upon  the  question.  Subsequent  to  the  trial  and  before 
the  findings  of  fact  and  conclusions  of  law  were  filed, 
the  Biddle  Purchasing  Company  was  substituted  as 
party  in  the  action,  in  place  of  Cyrus  F.  Clapp,  James 
K.  Lynch  was  substituted  as  defendant  in  place  of  the 
First  National  Bank  of  Athena,  and  the  First  National 
Bank  of  Athena  was  substituted  in  place  of  the  de- 
fendant and  cross-complainant,  the  First  National 
Bank  of  Port  Townsend.  Thereupon  Grace  &  Co. 
moved  for  leave  to  file  an  amended  pleading  in  which 
substantially  it  was  endeavored  to  set  up  the  same 
facts  that  were  set  forth  in  the  answer  and  cross-com- 
plaint originally  filed  by  the  First  National  Bank  of 
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Port  Townsend.  The  court  denied  the  motion  for 
auch  amendment  by  Grace  &  Co.,  to  which  exception 
was  taken,  and  upon  the  pleadings  in  the  cause,  and 
particularly  that  of  Grace  and  Co.,  a  large  portion  of 
the  argument  has  been  made  to  this  court  by  counsel 
for  respondents.  But,  in  the  view  here  taken  of  what  is 
-decisive  of  the  cause  and  the  rights  of  the  parties  be- 
fore us,  many  of  the  questions  which  are  argued  upon 
the  pleadings  are  immaterial.  It  would  have  been 
only  fair  to  Grace  &  Co.,  in  view  of  the  various  sub- 
stitutions that  were  made  between  the  trial  and  the 
decision  of  the  cause,  and  particularly  in  view  of  the 
fact  that  the  First  National  Bank  of  Port  Townsend 
disappeared  from  the  case  and  its  interests  were 
thereafter  represented  by  the  First  National  Bank  of 
Athena,  an  adverse  party  in  interest  to  Grace  &  Co., 
that  the  latter  should  have  been  permitted  to  file  the 
proposed  amendment.  But  we  do  not  deem  such 
amendment  was  necessary  at  that  stage  of  the  cause. 
Grace  &  Co.  had  been  allowed  to  appearand  join  with 
the  First  National  Bank  of  Port  Townsend.  The  is- 
sues were  made  between  that  bank  and  the  plaintiff 
and  the  other  parties  to  the  cause,  and  had  been  heard 
and  determined,  and  the  court  evidently  considered 
Grace  &  Co.  as  parties  standing  in  the  same  relation 
which  they  assumed  at  the  beginning  until  the  con- 
-clusion  of  the  case.  Therefore  Grace  &  Co.  were  not 
injured  by  the  refusal  of  their  proposed  amendment. 
The  defendant  corporation,  the  Port  Townsend  Steel 
Wire  and  Nail  Company,  was  insolvent.  Under  the 
proper  order  of  the  court,  all  its  property  was  in  the 
<5UStody  of  the  receiver.  *  All  creditors  of  the  corpo- 
ration were  authorized  to  appear  and  prove  their 
•claims  and  share  alike  in  the  proceeds  of  the  property 
of  the  insolvent  corporation.     Hence,  all  the  refine- 
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ment  indulged  in  by  counsel  upon  the  proper  plead- 
ing, and  the  nature  of  the  pleadings,  in  a  foreclosure 
suit  is  inapplicable.  Any  sufficient  statement  of  the 
nature  and  amount  of  the  debt  due  to  Grace  &  Go. 
from  the  insolvent  corporation  was  good.  It  is  the 
duty  of  the  court,  under  the  circumstances  of  this 
case,  when  it  has  found  the  insolvency  of  the  corpo- 
ration, of  its  own  motion  to  direct  that  all  creditors 
come  in  and  prove  their  claims  against  the  corpo- 
ration. 

In  Thompson  v.  Huron  Lumber  Co.,  4  Wash.  600  (30 
Pac.  741),  it  was  said  at  page  607: 

*'The  receiver,  having  been  thus  appointed,  repre- 
sented the  corporation  and  all  of  its  creditors.  He 
was  a  trustee  for  both.  It  was  his  duty,  under  the 
orders  of  the  court,  to  take  proof  of  all  claims  pre- 
sented to  him;  to  recommend  the  allowance  of  those 
which  he  deemed  just,  and  the  disallowance  of  such 
as  were  improper.  It  was  not  necessary  that  any 
claim  thus  presented  should  be  in  the  form  of  a  judg- 
ment, or  that  there  should  be  technical  interventions. 
If  claims  were  disputed  by  the  receiver,  the  court  had 
full  power  to  decide  the  points  at  issue,  calling  in  a 
jury  if  necessary.  Any  creditor,  having  proved  his 
claim,  would  have  the  right  to  contest  the  claim  of 
any  other  creditor,  if  the  receiver  should  fail  or  re- 
fuse to  do  so  in  a  proper  case.  In  a  word,  this  was  a 
fund  in  court,  the  beneficiaries  of  which  should  re- 
ceive their  respective  shares  as  expeditiously  as  the 
nature  of  the  property  would  permit,  and  the  prin- 
ciples governing  the  proceedings  are  substantially 
those  enacted  into  statutes  of  insolvency  in  the  states 
and  into  bankruptcy  acts  by  the  United  States." 

2.  At  the  time  the  Clapp^  mortgage  for  $5,000  was 
executed,  the  mortgagee  had  knowledge  of  the  execu- 
tion of  the  two  other  mortgages  on  the  same  day  and 
of  the  intentions  of  the  officers  of  the  Port  Townsend 
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Steel  Wire  and  Nail  Company  to  prefer  his  note.  The 
knowledge  of  his  attorney,  Mr.  Coleman,  must  be  im- 
puted to  him.  The  mortgage  itself  was  clearly  a 
preference  by  an  insolvent  corporation  of  one  of  its 
creditors.  It  was  executed  as  security  for  an  ante- 
cedent debt.  Such  a  preference  cannot  be  maintained. 
It  was  said  in  Thompson  v.  Huron  Lumber  Co.,  supra, 
at  page  604 : 

"  But  we  cannot  lose  sight  of  the  settled  rule  con- 
cerning the  property  of  insolvent  corporations,  viz., 
that  it  is  a  trust  fund  for  creditors,  wherein  there  is  a 
•difference  between  property  of  a  corporation  and  that 
of  a  natural  person.  Without  enlarging  i^pon  a  dis- 
cussion of  the  subject,  we  note  a  remarkably  clear  and 
forcible  case  in  Rouse  v.  Merchants'  National  Bank,  46 
Ohio  St.  493  (22  N.  E.  Rep.  293),  which  sustains  the 
position  we  take.  There  is  an  additional  reason,  how- 
ever, in  this  state,  viz.,  that  our  courts  are  expressly 
authorized  by  statute  to  appoint  receivers  of  corpor- 
ations which  are  insolvent,  or  are  in  imminent  dan- 
ger of  insolvency.  Code  Proc,  §  326,  subd.  5.  The 
purpose  in  thus  placing  insolvent  corporations  in  the 
possession  of  the  courts  can  only  be  that  their  assets 
may  be  distributed  ratably  to  creditors.  A  general 
assignment  without  preferences  does  not  defeat  this 
purpose,  but,  if  the  estate  of  a  corporation  comes  into 
the  court  or  into  the  hands  of  the  assignee  burdened 
with  preferences,  there  is  an  end  of  equal  distribu- 
tion, and  the  object  of  the  law  is  defeated." 

Again,  in  Conover  v.  Hull,  10  Wash.  673  (39  Pac. 
166,  45  Am.  St.  Rep.  810),  the  question  of  a  prefer- 
ence,  by  an  insolvent  corporation,  of  its  creditors  came 
before  the  court  and  was  carefully  considered  and 
elaborately  discussed.  The  court  says,  at  page  675, 
referring  to  Thompson  v,  Huron  Lumber  Co.,  supra: 

"  We  however  held,  on  the  legal  proposition,  that  a 
voluntary  preference  by  an  insolvent  corporation,  was 
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void;  and  that  principle  is  the  essentially  distinguish- 
ing feature  between  the  responsibilities  and  rights  of 
a  corporation  and  a  private  individual.  A  further 
investigation  of  the  subject  and  of  the  authorities 
contents  us  with  the  rule  announced  in  that  case;  and 
we  are  satisfied  that  it  can  be  amply  sustained,  not 
only  by  authority  but  by  the  clearest  principles  of 
right  reasoning.  To  begin  with,  our  statute  law  rec- 
ognizes a  distinction  between  the  remedies  of  credit- 
ors as  applied  to  their  dealings  with  corporations,  by 
providing  for  the  appointment  of  receivers  to  take 
charge  of  the  property  of  corporations  under  certain 
circumstances  and  conditions;  and  of  course,  after  the 
receiver  is  appointed,  the  property  is  in  the  custody 
of  the  court,  and  the  funds  will  be  equitably  distrib- 
uted among  the  creditors." 

The  question  may  now  be  considered  as  settled  in 
this  state,  and  does  not  require  further  discussion 
here. 

The  cause  is  reversed  because  of  the  preference 
awarded  to  the  plaintiff's  mortgage  and  remanded  to 
the  superior  court  for  further  proceedings  in  con- 
formity to  this  opinion. 

Scott,  C.  J.,  and  Anders,  Dunbar  and  Gordon^ 
JJ.,  concur. 


[No.  2529.    Decided  April  3,  1897.] 

80  m  ^'  ^'  MuNROE,  Plaintiff,  v.  Sedro  Lumber  and  Shingle 

Company,  Defendant,  Bingham  &  Holbrook,  AppeU 
lanta,  Sherman  Davis  et  ai..  Respondents. 

laborer's  lien  —  WHEN  EXISTS  UPON  SHINGLES — REVIEW  ON  APPEAL — 
HARMLESS  ERROR. 

Laborers  getting  out  shingle  blocks  for  one  company  were  en- 
titled to  liens  on  the  shingles  manufactured  therefrom  by  another 
company  which  still  retained  possession  thereof,  under  Laws  1893, 
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p.  428,  §  2,  where  such  shingles  had  been  manufactured  under  the 
existing  contract  between  the  two  companies  whereby  one  was  to 
furnish  a  specified  number  of  shingle  blocks  per  month  and  the 
other  was  to  cut  said  blocks  into  shingles  at  a  specified  rate  per 
month,  and  payment  was  to  be  made  monthly  to  the  company 
furnishing  the  blocks  in  accordance  with  the  number  of  shingles  sold 
the  previous  month. 

Appellant  cannot  complain  of  a  judgment  awarding  certain 
claimants  a  portion  of  a  fund,  even  if  the  award  be  erroneous, 
when  there  are  sufficient  other  claimants  to  exhaust  the  fund,  who 
have  rightfully  been  awarded  priority  therein  over  api)ellant. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Henry  McBride,  Judge.     Affirmed. 

Million  &  Hotbser,  for  appellants. 
Moore  &  Pittman,  and  /.  Henry  Smith,  for  respon- 
dents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  C.  J. — The  appellants  brought  suit  against 
Kirby,  Hightower  <fc  Co.  to  recover  on  two  notes,  and 
caused  a  writ  of  garnishment  to  be  issued  and  served 
on  the  receiver  for  the  Sedro  Lumber  &  Shingle 
Company.  Said  last  company  had  been  engaged  in 
the  manufacture  of  shingles  from  shingle  bolts  fur- 
nished it  by  Kirby,  Hightower  &  Co.  The  shingles 
on  hand  were  converted  into  money  and  the  court 
found  that  Kirby,  Hightower  &  Co.  were  entitled  to 
receive  $794.26  thereof.  A  large  number  of  laborers 
for  Kirby,  Hightower  &  Co.,  who  had  performed  labor 
in  getting  out  the  shingle  bolts,  sought  to  enforce 
liens  against  the  shingles,  and  the  court  found  that 
they  were  entitled  to  liens,  the  amount  thereof  being 
largely  in  excess  of  the  amount  aforesaid  awarded  to 
Kirby,  Hightower  &  Co.,  and  the  court  found  that  the 
laborers  were  entitled  to  such  proceeds,  to  be  paid  to 
them  upon  their  claims  pro  rata. 
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One  of  the  contentions  upon  the  part  of  the  appel- 
lants is  that  such  laborers  were  not  entitled  to  any 
lien  against  the  shingles;  that  at  most  they  could  only 
enforce  a  lien  against  the  shingle  bolts  while  in  the 
possession  of  Kirby,  Hightower  &  Co.,  under  the  stat- 
ute, Laws  1893,  p.  428,  §  2.  But  whatever  the  law 
may  be  generally,  under  this  statute,  where  posses- 
sion of  such  property  has  been  transferred,  we  are  'of 
the  opinion  that  the  rule  contended  for  ought  not  to 
apply  in  this  case,  for  these  shingle  bolts  were  being 
manufactured  by  Kirby,  Hightower  &  Co.  for  the 
Sedro  Lumber  &  Shingle  Company  under  an  exist- 
ing contract  whereby  Kirby,  Hightower  &  Co.  were  to 
furnish  to  the  Sedro  Lumber  &  Shingle  Company 
shingle  blocks  sufficient  from  which  to  manufacture 
shingles  at  the  rate  of  140,000  a  day  for  twenty-two 
days  in  each  month  at  a  stated  price.  The  contract 
provided  that  the  Sedro  Lumber  &  Shingle  Company 
should  cut  said  blocks  into  shingles  at  the  rate  of 
140,000  a  day  for  twenty-two  days  in  each  month  dur- 
ing the  continuance  of  the  contract,  and  should  pay  to 
Kirby,  Hightower  &  Co.  on  the  5th  day  of  each 
month  the  amount  due  on  all  shingles  shipped  the 
previous  month,  manufactured  from  said  shingle 
blocks.  The  contract  also  seemed  to  contemplate  a 
division  of  certain  of  the  shingles  between  said  par- 
ties, and  it  does  not  appear  from  the  findings  just 
what  shingles  the  particular  moneys,  the  court  found 
Kirby,  Hightower  &  Co.  were  entitled  to  under  the  con- 
tract, were  the  proceeds  of.  But,  independent  of  this, 
and  conceding  that  the  shingles  belonged  to  the  Sedro 
Lumber  &  Shingle  Co.,  in  view  of  the  existing  con- 
tract, we  are  of  the  opinion  that  the  laborers  who  got 
out  the  shingle  blocks,  although  under  the  employ- 
ment of  Kirby,  Hightower  &  Co.,  could  enforce  a  lien 
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against  the  shingles  while  the  ^ame  were  at  the  mill 
where  they  were  manufactured,  as  these  were,  and 
were  also  under  the  control  of  the  manufacturer  or  its 
receiver. 

It  also  appears  that  certain  of  the  laborers  afore- 
said served  a  notice  under  §  3124,  Gen.  Stat.,  of  their 
claims  for  labor  performed,  within  sixty  days  prior  to 
said  garnishment,  and  one  of  the  points  the  appellants 
seek  to  raise  is  that  this  statute  will  not  allow  the 
payment  of  such  claims  in  cases  of  garnishment,  as  it 
cannot  be  considered  a  writ  of  a  similar  nature  to  an 
execution  or  an  attachment.  A  number  of  the  re- 
spondents appear  here  by  one  firm  of  attorneys,  and 
certain  of  them  by  other  attorneys,  and  they  have 
filed  separate  briefs.  One  of  them  contends  that  this 
point  is  not  raised  by  the  record,  and  furthermore 
that,  while  the  court  found  that  such  a  notice  bad 
been  served,  it  nowhere  directed  the  payment  of  any 
of  the  proceeds  to  such  laborers.  However  this  may 
be,  we  regard  the  point  as  immaterial  so  far  as  these 
appellants  are  concerned,  and  none  of  the  laborers 
have  appealed.  For,  if  it  were  conceded  that  none  of 
the  laborers  could  proceed  under  the  statute  in  ques- 
tion to  enforce  their  claims  by  such  notice,  it  yet  ap- 
pears that  there  is  not  enough  left  of  the  proceeds  to 
pay  the  lien  claims  of  the  other  laborers.  So  the  ap- 
pellants could  get  nothing  in  any  event,  and  of  course 
the  appellants  are  not  interested  as  to  whether  the 
money  is  distributed  among  the  greater  or  lesser  num* 
ber  of  the  employees  of  Kirby,  Hightower  <fc  Co. 

Affirmed. 

Gordon,  Anders,  Reavis  and  Dunbar,  JJ..  concur. 
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[  No.  236  a    Decided  December  8, 1 896.1 

CiTT  OF  New  Whatcom,  lUiponderUt  v.  Bellingham  Bat  Impboye- 
MENT  Company,  Appellani. 

Appeal  from  Superior  Court,  Whatcom  County. — ^Hon.  John  R. 
Winn,  Judge.    Affirmed. 

Newman  de  Howard,  for  appellant. 

r.  E,  Cade,  D.  W,  Freeman,  and  Kerr  &  McCord,  for  respondent 

Per  Curiam. — On  the  authority  of  the  cases  just  decided  between 
these  parties  the  judgment  herein  is  affirmed. 


[  No.  2  325.    Decided  December  1 5. 1886.  ] 

The  Gbbman  American  Savings  Bank  of  Bublington,  Iowa,  Ee- 
epondent,  v.  The  City  of  Spokane,  Appellant, 

Appeal  from  Superior  Court,  Spokane  County. — Hon.  Nobman 
Bdgk,  Judge.    Affirmed. 

W.  H.  Plummer,  for  appellant. 
Kennan  &  Belden,  for  respondent. 

Per  Curiam.— This  case  falls  squarely  within  the  rule  announced 
by  this  court  in  the  case  of  /.  R.  McEwan  v.  City  of  Spokane,  ante, 
p.  212,  and  the  judgment  will  therefore  be  affirmed. 


[  No.  2253.    Decided  December  24, 1896.] 

Kathabina  Muebay,  Respondent,  v.  James  F.  Montgomrby  et  al. 

Appellants. 

Appeal  from  Superior  Court,  Kittitas  County.— Hon.  Cabboll  B. 
Gbaveb,  Judge.    Reversed. 

Ralph  Kaufman,  and  Edward  Pruyn,  for  appellants. 
Frank  H,  Rudkin,  and  2>.  H.  Carey,  for  respondent. 

Per  Curiam. — In  accordance  with  the  stipulation  filed  by  the 
attorneys  for  the  respective  parties  in  this  case  to  the  effect  that  the 
judgment  should  follow  that  in  the  case  oC  John  P.  Clerf  v.  J.  M. 
Montgomery  et  al,  15  Wash.  483,  the  jud^ent  will  be  reversed  and 
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the  cause  remanded  to  the  lower  court  with  instructions  to  modify 
the  judgment  so  that  the  decree  shall  not  apply  to  the  lands  pur- 
chased by  the  appellant  Christiansen. 


[No.  2300.    Decided  January  12,  1897.] 
J.  A.  Gould,  AppeUant,  v.  Matison  Fbbdbnbubg  et  al.  Respondents. 

Appeal  from  Superior  Court,  San  Juan  County. — Hon.  John  R. 
Winn,  Judge.    A£firmed. 

W,  H.  Thacker,  H,  S.  King^  and  Newman  de  Howard,  for  appellant. 
Maxwell  iSs  Romaine,  for.respondents. 

Per  Curiam. — Appellant  instituted  this  suit  in  the  superior  court 
of  San  Juan  County  for  the  purpose  of  restraining  the  respondent 
from  constructing  a  "pound  net/'  on  a  site  located  by  appellant, 
for  catching  salmon  in  the  waters  of  Puget  Sound  on  the  south  side 
of  San  Juan  Island.  Each  of  the  parties  held  licenses  from  the 
state  fish  commissioner  authorizing  the  construction  and  operation 
of  pound  nets  and  fish  traps.  The  record  presents  a  single  question 
of  fact,  the  question  being  which  of  the  parties  was  first  in  point  of 
time  in  selecting  and  occupying  the  site  in  dispute.  There  w*ere 
thirty-six  witnesses  sworn  and  examined  in  the  lower  court,  and 
the  evidence  is  hopelessly  conflicting.  With  better  facilities  than 
we  possess  for  giving  credit  to  whom  it  belonged  the  lower  court 
has  made  its  findings  of  fact  upon  which  judgment  was  entered  for 
the  respondent  An  analysis  of  the  evidence  would  be  of  little  ad- 
vantage, and  is,  we  think,  uncalled  for.  The  judgment  is  supported 
by  the  findings  and  it  is  afiirmed. 


[No.  2384.    Decided  Febuary  5, 1807.] 

W.  H.  Illman,  Respondent,  v.  Great  Northern  Railway  Company, 

Appellant. 

Appeal  from  Superior  Court,  Snohomish  County.— Hon.  John  C. 
Dennbt,  Judge.    Appeal  dismissed. 

Burke,  Shepard  d:  McCHlvra,  for  appellant. 
L.  H.  Coon,  for  respondent. 

Per  Curiam. — ^This  cause  is  similar  to  No.  2383,  just  dismissed, 
and  is  likewise  dismissed  with  costs  against  the  appellant  only. 
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Opinion  Per  Curiam.  [16  Wash. 


[  Na  2400.    Decided  February  6, 1807.] 

Hbnbt   Bash  et  al,,  Appellants,    v.    Chablbs   Eisbkbbib  et  aL, 
BespondenU, 

Appeal  from  Superior  Court,  Jefferson  County. — Hon.  B.  A. 
Ballinobb,  Judge.    Appeal  dismissed. 

George  JET.  Jones,  for  appellants. 

Per  Curiam. — ^The  appellants  move  ex  parte  to  dismiss  their  appeal 
herein.  The  respondents  not  haying  appeared,  and  the  time  for 
filing  their  brief  having  long  since  expired,  the  motion  will  be  en- 
tertained without  notice  to  them. 

It  appearing  that  the  notice  of  appeal  was  served  on  the  27th  dav 
of  January,  1896,  and  filed  on  the  29th  day  of  said  month,  and  that 
the  bond  on  appeal  was  not  filed  until  the  15th  day  of  February, 
1896,  the  motion  to  dismiss  is  granted,  with  costs  against  the  appel- 
lants but  not  against  the  sureties  upon  the  appeal  bond.  Alien  «. 
Catlin,  9  Wash.  603  (38  Pac.  79) ;  Orunewald  v.  WeH  Coast  Grocery 
Co.,  11  Wash.  478  (39  Pac.  964) ;  Colum!>%a,  etc.,  Ry.  Co.  v.  BraiUaTd* 
12  Wash.  22  (40  Pac.  382). 


[No.  2429.    Decided  February  6. 1897.] 

The    State   of    Washington,    Respondent,    v.    Fbbd    Buhmanv, 

AppeUanL 

Appeal  from  Superior  Court,  Whitman  County.— Hon.  E.  H. 
Sullivan,  Judge.    Affirmed. 

Neill  <k  BuU,  for  appellant. 

Per  Curiam.— Th^  defendant  was  convicted  of  assault  and  battery 
and  has  appealed,  alleging  as  error  the  refusal  of  the  court  to  grant 
his  motion  for  a  new  trial,  based  upon  certain  matters  shown  by 
affidavits  submitted  by  him.  Counter  affidavits  were  submitted  by 
the  state,  and  there  is  nothing  to  indicate  that  the  court  abused  its 
discretion  in  denying  the  motion. 

Affirmed. 
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[No.  2021.    Decided  February  11, 1807.] 

£.  M.  JoHKSON,  Appellant,  v.  Thb  City  of  Pobt  Townbbnd,  Re- 

spoTiderU, 

Appeal  from  Superior  Court,  Jefferson  County.— Hon.  R.  A. 
Ballinobr,  Judge.    Reversed. 

Morrii  B,  Sachs,  for  appellant 
TrumbuU  A  Trumbull,  for  respondent. 

Per  Curiam.— This  case  involves  the  identical  issues  that  were 
presented  and  determined  in  the  case  of  the  Bank  of  British  Colum- 
bia of  Victoria,  just  decided,  and  upon  the  stipulation  of  the  respect- 
ive parties  filed  therein,  and,  for  the  reasons  given  in  the  opinion  of 
the  court  in  that  case,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded  with  directions  to  overrule  the  demurrer 
to  the  complaint. 


[  N(K  2022.    Decided  February  11, 1807.] 

E.    HsuscHOBEB,    Appellant,   v.    Thb   City  op   Pobt  Townsbnd, 

Respondent 

Appeal  from  Superior  Court,  Jefferson  County,— Hon.  R.  A. 
Balldiqbb,  Judge.    Reversed. 

Morris  B.  Sachs,  for  appellant. 
TrumbuU  &  Trumbull,  for  respondent. 

Per  Curiam. — ^This  case  involves  the  identical  issues  that  were 
presented  and  determined  in  the  case  of  the  Bank  of  British  Colum^ 
bia  of  Victoria,  just  decided,  and  upon  the  stipulation  of  the  respect- 
ive parties  filed  therein,  and,  for  the  reasons  given  in  the  opinion  of 
the  court  in  that  case,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded  with  directions  to  overrule  the  demurrer 
to  the  complaint. 
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Opinion  Per  Coriam.  [16  Wuh. 


[No.  2023.    Decided  February  11, 1897.] 

FiBBT  National  Bank  op  Post  Townsend,  Appellant,  ▼.  Thb  Citt 
OF  Port  Townbbnd,  lUgpondent, 

Appeal  from  Superior  Court,  Jefferson  County — Hon.  B.  A. 
Ballingeb,  Judge.    Be  versed. 

Morris  B.  ScxJu,  for  appellant. 
Trumbull  dc  Trumbull^  for  respondent. 

Per  Curiam, — This  case  involves  the  identical  issues  that  were 
presepted  and  determined  in  the  cane  of  the  Bank  of  British  Colum- 
bia of  Victoria,  just  decided,  and  upon  the  stipulation  of  the  respect- 
ive parties  filed  therein,  and,  for  the  reasons  given  in  the  opinion  of 
the  court  in  that  case,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded  with  directions  to  overrule  the  demurrer 
to  the  complaint. 


[No.  2449.    Decided  February  13,  1897.] 
J.  F.  Bamaqk,  Respondent,  v.  A.  J.  LrrrLEJOHN,  AppellanU 

Appeal  from  Superior  Court,  Pierce  County. — Hon.  W.  H.  Pbtp- 
CHABD,  Judge.    Appeal  dismissed. 

SharpsUin  dc  Blattner,  for  appellant. 

Per  Curiam. — This  appeal  is  from  a  judgment  of  the  superior 
court  of  Pierce  County  entered  upon  the  verdict  of  a  jury.  The 
record  shows  that  the  notice  of  appeal  was  served  and  filed  on  the 
4th  day  of  August,  1896,  and  that  no  bond  on  appeal  was  served  or 
filed  within  five  days  after  giving  of  the  notice.  Section  6  of  chap. 
61,  Laws  of  1893,  p.  122,  provides  that  "An  appeal  in  a  civil  action 
or  proceeding  shall  become  ineffectual  for  any  purpose  unless  at  or 
before  the  time  when  the  notice  of  appeal  is  given  or  served,  or 
within  five  days  thereafter,  an  appeal  bond  to  the  adverse  party 
conditioned  ...  be  filed  with  the  clerk  of  the  superior  court" 
Upon  the  face  of  the  record  it  appears  that  we  are  without  juris- 
diction to  entertain  the  appeal. 

Dismissed. 
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Opinion  Per  Curiam. 


[No.  2460.    Decided  February  15, 1897.] 

John  G.  Pbbciyal,  Respondent^  v.  Gborge  Gblbach,  Treasurer, 

Appellant. 

Appeal  from  Superior  Court,  Thurston  County.— Hon,  T.  M. 
Rbbd,  Jr. ,  Judge.    Reversed. 

MUo  A,  Root,  for  appellant. 
T.  N,  AUen,  for  respondent. 

Per  Curiam. — Under  the  authority  of  Olympia  Water  Works  v. 
Oelbach,  ante,  p.  482,  the  judgment  rendered  by  the  lower  court 
herein  is  reversed,  and  the  cause  is  remanded  with  directions  to 
enter  an  order  sustaining  the  demurrer  to  the  complaint,  and  for 
further  proceedings. 


[No.  2512.    Decided  March  12, 1897.] 
James  Doban,  Respondent,  v.  Thomas  R.  Bbown  et  a2.,  Appellants. 

Appeal  from  Superior  Court,  Whatcom  County. — Hon.  John  R. 
Winn,  Judge.    Appeal  dismissed. 

Kerr  &  McCord,  Carr  <fc  Preston,  and  W,  R.  Bell,  for  appellants. 
Maxroell  de  Romaine,  for  respondent. 

Per  Curtam.— The  respondent  moves  to  strike  the  appellants' 
brief  for  the  reason  that  no  assignment  of  errors  appears  therein. 
This  motion  must  be  sustained.  There  seems  to  be  no  attempt 
whatever  to  make  an  assignment  of  errors  in  appellants'  brief. 
Abstract  law  propositions  are  discussed,  but  it  is  impossible  to  de- 
termine from  such  discussion  whether  the  discussion  applies  to  the 
case  tried  or  not.  The  brief  is  more  faulty  in  this  respect  than  was 
that  in  the  case  of  Haugh  v.  Tacoma,  12  Wash.  386  (41  Pac.  173), 
where  the  brief  of  appellant  was  stricken  for  the  reason  that  there 
were  no  assignments  of  error  made  therein.  Appellants'  brief  will, 
therefore,  be  stricken  and  the  judgment  appealed  from  affirmed. 
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ALIENS. 

1.  Alien  Onmership  of  Landt—How  Set  Aside.  The  conatita- 
tional  provision  declaring  void  "  all  conve^rances  of  lands 
hereafter  made  to  any  alien,  directly  or  in  trust  for  such 
alien,''  does  not  apply  to  cases  in  which  a  citizen  deeds  to 
an  alien  mortgaged  lands  in  satisfaction  of  a  bona  fide  mort- 
gage debt,  since  another  section  of  the  same  constitutional 
provision  excepts  from  the  prohibition  upon  alien  owner- 
ship lands  acquired  "  under  mortgage  or  in  good  faith  in 
the  ordinary  course  of  justice  in  the  collection  of  debts." 

— Oregon  Mortgage  Co,  v.  Carstens 166 

2.  Same.  Where  an  alien  has  power  to  hold  real  estate  at  all, 
a  deed  to  him  in  violation  of  the  law  will  pass  a  title  good 
against  all  the  world  except  the  state,  and  one  which  can 
only  be  attacked  by  a  direct  proceeding  upon  the  part  of 
thestate.— Jd 166 

3.  Same,  The  incapacity  of  a  mortgagee,  by  reason  of  alien- 
age, to  take  title  to  real  estate,  can  only  be  shown  in  a  suit 

by  the  state. — Ooon  Qan  v.  Richardson 373 

4.  Same — Effect  of  Prior  Conveyance  by  Alien.  An  alien  hold- 
ing lands  in  this  state  under  a  defeasible  title,  which  is 
subject  to  attack  on  the  part  of  the  state  as  in  contraven- 
tion of  the  constitution,  may  by  deed  transfer  a  good  title 
thereto  to  any  person  entitled  to  hold  it,  if  no  proceeding 
has  been  taken  by  the  state  for  the  purpose  of  setting  aside 
the  deed  to  the  alien.— Or^^on  Mortgage  Co.  v.  Carstens 166 

ANIMALS.    See  Taxation,  3,  4. 

APPEAL. 

1.  Amount  in  Controversy.  The  fact  that,  subsequent  to  an 
appeal  in  an  action  seeking  to  set  aside  a  conveyance  as 
in  fraud  of  creditors  and  subject  certain  land  to  the  lien  of 
a  judgment,  the  appellants  have  had  the  property  in  contro- 
versy sold  under  execution  in  their  original  action  and 
have  had  the  judgment  therein  satisfied  to  such  an  ex- 
tent as  to  leave  a  balance  due  them  of  less  than  $200, 
does  not  constitute  ground  for  dismissal  of  the  appeal.— 
Fenton  v.  Morgan 30 
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gage debt,  since  another  section  of  the  same  constitutional 
provision  excepts  from  the  prohibition  upon  alien  owner- 
ship lands  acquired  ''  under  mortgage  or  in  good  faith  in 
the  ordinary  course  of  justice  in  the  collection  of  debts." 

— Oregon  Mortgage  Co,  v,  Caretene 166 

2.  Same,  Where  an  alien  has  power  to  hold  real  estate  at  all, 
a  deed  to  him  in  violation  of  the  law  will  pass  a  title  good 
against  all  the  world  except  the  state,  and  one  which  can 
only  be  attacked  by  a  direct  proceeding  upon  the  part  of 
thestate.— Jd 166 

3.  Same.  The  incapacity  of  a  mortgagee,  by  reason  of  alien- 
age, to  take  title  to  real  estate,  can  only  be  shown  in  a  suit 

by  the  state. — Ooon  Qan  v,  Richardeon 373 

4.  Same — Effect  of  Prior  Conveyance  by  Alien,  An  alien  hold- 
ing lands  in  this  state  under  a  defeasible  title,  which  is 
subject  to  attack  on  the  part  of  the  state  as  in  contraven- 
tion of  the  constitution,  may  by  deed  transfer  a  good  title 
thereto  to  any  i)er8on  entitled  to  hold  it,  if  no  proceeding 
has  been  taken  by  the  state  for  the  purpose  of  setting  aside 
the  deed  to  the  alien.— Orei^on  Mortgage  Co.  v.  Carstens 166 

ANIMALS.    See  Taxation,  3,  4. 

APPEAL. 

1.  Amount  in  Controversy,  The  fact  that,  subsequent  to  an 
appeal  in  an  action  seeking  to  set  aside  a  conveyance  as 
in  fraud  of  creditors  and  subject  certain  land  to  the  lien  of 
a  judgment,  the  appellants  have  had  the  property  in  contro- 
versy sold  under  execution  in  their  original  action  and 
have  had  the  judgment  therein  satisfied  to  such  an  ex- 
tent as  to  leave  a  balance  due  them  of  less  than  $200, 
does  not  constitute  ground  for  dismissal  of  the  appeal. — 
Fenton  v.  Morgan 30 

45-16  WASH.  (705) 
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2.  Objections  Not  Raised  Below.  Where  a  deed  execated  by  an 
attorney  in  fact  has  been  introduced  in  evidence,  without 
objection  that  no  proof  of  the  authority  under  which  it  had 
been  executed  had  been  shown,  such  objection  cannot  be 
raised  for  the  first  time  on  appeal. — Hartigan  v.  Hoffman. .    34 

3.  Same,  The  defense  that  the  statute  of  limitations  has  run 
against  plaintiff's  cause  of  action  cannot  be  raised  on  ap- 
peal, when  not  raised  in  the  court  below  by  demurrer  or  an- 
swer.— Herrick  v,  Niesz 74 

4.  Dismissal  as  to  One  Respondent — Effect.  The  fact  that  a  joint 
judgment  has  been  rendered  for  defendants  in  an  action 
against  a  city  and  a  railway  company  to  recover  for  injur- 
ies received  through  their  negligence  in  maintaining  a  de- 
fective street,  and  that  on  appeal  therefrom  by  the  plaintiff 
but  one  appeal  bond  to  both  defendants  as  joint  obligees 
has  been  given,  will  not  preclude  appellant  from  subse- 
quently dismissing  as  to  one  respondent  and  maintaining 
his  appeal  as  to  the  other.— Taake  v.  Seattle 90 

5.  Dismissal  of  Appeal — Cessation  of  Controversy.  Where, 
pending  an  appeal  by  plaintiff  in  an  action  of  quo  warranto 
to  oust  a  defendant  from  office,  the  defendant  is  legally 
appointed  and  confirmed  in  the  office,  the  appeal  should  be 
dismissed. — State,  ex  rel.  Coiner,  v.  Wickersham 161 

6.  Same.  Where  pending  an  appeal  the  controversy  between 
the  parties,  or  the  rights  involved  in  the  action,  has  ceased 
to  exist,  the  appeal  will  be  dismissed  upon  a  showing 
thereof,  either  by  the  record  or  by  the  evidence  outside  of  it, 
upon  the  ground  that  there  is  no  subject  matter  upon  which 
the  judgment  of  the  court  could  operate. — Hice  v.  Orr 163 

7.  Acceptance  of  Results  of  Decree — Estoppel.  The  failure  of 
appellants  to  object  to  the  action  of  their  co-defendants, 
in  receiving  money  tendered  by  plaintiffs  pursuant  to  the 
decree  of  the  court,  will  not  estop  them  from  prosecuting 
their  appeal,  when  the  payment  and  acceptance  of  said 
money  does  not  put  an  end  to  the  controversy  between  the 
parties  to  the  appeal. —  Utlerback  v.  Meeker 185 

8.  Dismissal  of  Appeal — Defective  Bond.  An  appeal  will  not  be 
dismissed  on  account  of  failure  to  comply  with  the  exact 
terms  of  the  statutory  requirements  in  the  appeal  bond, 
where  its  conditions  are  such  as  to  protect  every  right  of 
the  respondent. — Anderson  v.  Bigelow 198 
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9.  Error  of  Court--  When  Cured  by  Instructions.  An  erroneous 
and  prejudicial  remark  of  the  trial  judge  in  ruling  upon  the 
relevancy  of  ceritan  evidence, which  remark  would  be  calcu- 
lated to  mislead  the  jury,  is  cured  by  the  giving  of  subse- 
quent correct  instructions  expressly  directed  to  the  matter. 
Van  Lehn  v.  Morse 219 

10.  Exceptions.  Error  of  the  court  in  refusing  to  strike  certain 
testimony  cannot  be  urged  on  appeal,  when  no  exception 
was  taken  to  such  refusal.— iState  v,  McCann 249 

11.  Record  on  Appeal^Affidavits.  Affidavits  introduced  in  evi- 
dence at  the  hearing  of  a  cause  in  the  court  below  should  be 
brought  into  the  record  on  appeal  by  inclusion  in  a  state- 
ment of  facts. — Heffner  v.  County  Commissioners 273 

12.  Abstract  of  Evidence.  An  abstract  of  evidence,  exhibits, 
record  and  proceedings,  prepared  and  printed  by  an  appel- 
lant for  the  use  of  the  court  on  appeal,  is  no  part  of  the 
record,  and  is  not  authorized  by  statute  or  rules  of  court 
and  should  be  stricken  from  the  tiles  on  motion  therefor. — 
Taeoma  v.  Tacoma  Light  and  Water  Co 288 

13.  Assignment  of  Error  by  Respondent.  In  the  absence  of  a 
croes-appeal,  only  the  errors  complained  of  by  the  appel- 
lant can  be  considered,  and  the  court  will  not  examine  the 
record  for  the  purpose  of  determining  alleged  errors  or  rul- 
ings of  which  the  respondent  complains. — Id 288 

14.  Assignment  of  Errors.  Errors  of  the  lower  court  will  not  be 
considered  on  appeal  unless  the  appellant's  brief  clearly 
points  them  out  as  ground  for  reversal. — Ogle  v.  Jones 319 

15.  Refxual  of  Continuance  on  Amendment  of  Complaint — Dis- 
cretion of  Court.  The  action  of  the  trial  court  in  allowing 
plaintiff  to  amend  his  complaint  and  in  denying  defendant's 
motion  for  a  continuance,  are  not  grounds  of  reversal,  when 
there  is  no  showing  of  an  abuse  of  the  discretion  lodged  in 
the  court  in  such  matters.— Id 819 

16.  Sufficiency  of  Bond.  When  the  sufficiency  of  the  sureties 
on  an  appeal  bond  is  challenged  by  the  respondent,  and 
notice  thereof  filed  as  required  by  law,  the  bond  is  there- 
after insufficient  for  purposes  of  appeal,  unless  approved  by 
the  judge. — Qlover  v.  Cove 323 

17.  Instructions — parmless  Error.  In  a  prosecution  for  ob- 
structing a  public  highway  which  the  evidence  shows  had 
been  established  by  public  user  for  a  period  of  fifteen 
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yean,  an  instruction  that  the  jury  must  find  from  seven  to 
ten  years'  user  by  the  public  is  not  prejudicial,  in  view  of 
the  evidence,  when  other  instructions  clearly  show  the 
length  of  time  essential  to  establish  a  highway  by  prescrip- 
tion.—  SUUe  V,  Horlacher 32S> 

18.  Dismistal  of  Appeal — Limitation  on  Joinder  and  Indepen- 
dent Appeal.  Under  Laws  1898,  p.  121,  §5,  where  an  ap- 
peal has  already  been  taken  from  a  decree  and  is  pending 
undismissed,  another  party  desiring  to  join  in  the  appeal, 
or  take  an  independent  appeal  from  the  same  decree,  must 
do  so  within  ten  days  after  service  of  notice  upon  him  of  the 
prior  opyetLh—Oriffith  v.  Seatde  National  Bank  Building  Co.  32& 

19.  Review — ConMolidation  of  CaueeB.  Error  in  ordering  the 
consolidation  of  cases  for  trial  is  reviewable  upon  exceptions 

to  the  order  of  the  court.— Jd 329 

20.  Dismissal  of  Appeal — Failure  to  File  Briefs,  An  appeal  will 
be  dismissed  for  failure  of  appellant  to  file  his  brief  within 
the  statutory  time,  when  his  only  excuse  is  that  he  had 
been  unable  to  get  the  brief  out  and  printed  within  ninety 
days  after  service  of  appeal,  owing  to  other  business  which 
demanded  the  attention  of  appellant's  counsel.— ilm^rose  9. 
Owinnup 33S 

21.  DismisBol  of  Appeal — Absence  of  Appealable  Order.  An  ap- 
X>eal  will  be  dismissed  on  the  ground  that  no  final  judgment 
had  been  entered  in  the  cause,  when  the  record  on  appeal 
does  not  contain  either  the  verdict  or  the  judgment.— Bticib- 

ley  V.  Conley 338 

22.  Dismissal,  of  Appeal — Bond  Prematurely  Filed,  An  appeal 
is  ineffectual  where  notice  of  appeal  is  not  given  until  after 
the  filing  of  the  bond,  the  latter  having  in  fact  been  filed 
prior  to  the  entry  of  the  judgment  appealed  from. — Lauren^ 
deau  V.  Fugelli 367 

28.  Assignment  of  Errors.  The  assignment  of  the  decree  of 
the  court  as  error  is  sufficient,  wben  there  are  no  special 
findings  of  fact  separately  from  the  decree,  and  the  vididity 
of  the  decree  is  the  single  question  raised  in  the  briei — 
Ooetzinger  v.  Rosenfeld 392 

24.  Dismissal  of  Appeal  —  Judgment  for  Costs.  Upon  the  dis- 
missal of  an  appeal  for  want  of  jurisdiction,  judgment  for 
costs  will  be  rendered  against  appellant,  but  not  against 
the  sureties  upon  the  appeal  bond. — Henry  v.  Cfreai  North" 
em  By.  Co 417 
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26.  Errors  Not  Raised  Below,  An  objection  that  the  answer  in 
an  action  sets  up  inconsistent  defenses  comes  too  late, 
when  urnred  for  the  first  time  on  appeal,  after  the  cause 
has  been  twice  tried  in  the  lower  court  and  once  in  the 
appellate  court  upon  the  same  pleadings,  and  no  motion 
haE  ever  been  directed  to  the  answer  in  this  particular. — 
Tibhah  v.  Mount  Olympus  Water  Co 480 

26.  Record — Affidavits.  An  order  of  the  trial  court  based  upon 
affidavits  filed  in  the  cause  will  not  be  reviewed  on  appeal, 
unless  the  affidavits  are  incorporated  in  a  statement  of 
facts,  which  has  been  settled  by  the  judge  of  the  trial  court. 

— Jaeobsonv,  Lunn 487 

27.  Record  on  Appeal — Supplemental  Certificate,  A  supple- 
mental certificate  by  the  trial  judge  that  the  court  had  no 
other  affidavits  before  it  than  the  one  of  record  cannot  be 
given  the  force  of  a  finding  of  fact. — Christofferson  v,  Pfen- 

ig 491 

28.  Weight  of  Evidence.-^Where  the  evidence  is  conflicting,  the 
appellate  court  will  not  set  aside  the  findings  of  the  lower 
court,  unless  the  weight  of  evidence  is  clearly  to  the  con- 
trary.—^nopp  V,  Crawford 524 

29.  Dismissal — Termination  of  Controversy,  Where  the  only 
question  involved  upon  an  appeal  in  a  proceeding  in  quo 
warrarUo  is  as  to  which  of  two  boards  of  trustees  and  sets 
of  officers  were  the  rightful  officers  of  a  corporation,  the 
term  of  office  having  expired  prior  to  the  appeal,  the  ap- 
peal will  be  dismissed  on  the  ground  that  there  are  no  ma- 
terial interests  to  be  determined  by  the  court. — State  exrel, 
Daniels  v.  Prosser 608 

50.  Harmless  Error,  Where  it  clearly  appears  from  the  evi- 
dence that  no  other  verdict  could  have  been  rendered  by 
the  jury  under  the  law,  neither  error  in  refusing  requests 
for  instructions,  nor  the  giving  of  erroneous  instructions, 
will  be  regarded  as  prejudicial. — Hardin  v.  Mullin 647 

31.  Objections  Not  Raised  Below.  Errors  not  urged  below  can- 
not be  raised  for  the  first  time  on  appeal. — Id 647 

32.  Power  of  Supreme  Court  to  Recall  Remittitur.  The  supreme 
court  has  power  to  recall  a  remittitur,  after  its  filing  in  the 
superior  court,  for  the  purpose  of  enforcing  the  judgment 
in  accordance  with  the  decision  of  the  court. — Titlow  v.  Cas- 
cade Oatmeal  Co 676 
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33.  Same — Correcting  Judgment.  A  motion  to  correct  the  judg- 
ment of  the  supreme  court  may  properly  be  made  with- 
out first  recalling  the  remittitur  transmitting  the  judgment 
to  the  lower  court,  such  motion  being  equivalent  to  a  recall 

of  the  remittitur. — Id 67$ 

34.  Liability  on  Appeal  Bond,  An  appeal  from  a  portion  only 
of  a  judgment  by  a  party  against  whom  no  money  judgment 
was  rendered  will  not  subject  the  appellant  and  the  sureties 
on  his  appeal  bond  to  liability,  on  affirmance  of  judgment, 
to  pay  the  whole  of  the  judgment,  since  Laws  1893,  p.  131, 
$  23,  providing  that  on  affirmance  of  judgment  the  supreme 
court  shall  render  judgment  against  the  appellant  and  his 
sureties  for  the  amount  of  the  judgment  appealed  from, 
must  be  construed  as  applying  to  an  affirmance  of  that 
part  of  the  judgment  only  from  which  appeal  is  taken. — 

Id 676 

35.  Error  in  Distributing  Fund  in  Court — When  Not  PrejudicioL 
Appellant  cannot  complain  of  a  judgment  awarding  certain 
claimants  a  portion  of  a  fund,  even  if  the  award  be  erroneous, 
when  there  are  sufficient  other  claimants  to  exhaust  the 
fund,  who  have  rightfully  been  awarded  priority  therein 
over  appellant. —  Munroe  t>.  Sedro  Lumber  <fe  Shingle  Co 6W 

See  Criminal  Law,  2,  3,  8;  Ple'ading,  4,  8,  9 ;  Prohib- 
ition, Writ  of,  3;  Tide  Lands,  1-3;  Trial,  1,  2. 

APPEARANCE. 

Commencement  of  Action  —  Service  of  Summons  —  Effect  of  Re' 
peal  of  Statute,  The  repeal  of  the  law  governing  the  com- 
mencement of  civil  actions  and  the  service  of  summons 
therein  and  substituting  therefor  a  new  method  of  procedure 
will  not  affect  the  jurisdiction  of  the  court  over  an  action 
commenced  under  the  prior  law,  but  in  which  service  of 
summons  had  not  at  that  time  been  made,  when  the  de- 
fendant voluntarily  appears  and  answers  in  the  action  sub- 
sequent to  the  taking  effect  of  the  new  law,  which  directly 
provides  that  a  voluntary  appearance  is  equivalent  to  per- 
sonal service  of  summons. — Seattle  v.  O'ConneU 62S 

ATTACHMENT.    See  Lis  Pkndbns,  1. 
ATTORi^EY  AND  CLIENT.    See  Mortgages,  14. 
BILLS  AND  NOTES.    See  Negotiable  iNSTRrMBNTS. 
BONDS.    See  Appeal,  8,  16;  Costs,  2,  3. 
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BUILDING  AND  LOAN  ASSOCIATIONS. 
Mortgage  to  Building  Association  —  Payment  A  borrower 
from  a  building  and  loan  association  is  entitled  to  a  cancel- 
lation of  the  mortgage  given  by  him  as  secarity*  when  the 
amount  paid  into  the  association  by  him  in  the  way  of 
monthly  payments,  with  interest  and  premium  thereon, 
equals  the  amount  borrowed. — Interstate  Savings  &  Loan 
Association  v.  Cairns 215 

CANCELLATION  OF  INSTRUMENTS. 
Bescission  of  Contract  of  Sale  —  Failure  of  Title.  Where,  under 
the  terms  of  a  contract  for  the  sale  of  land,  time  is  made  of 
the  essence  thereof,  the  purchaser  may  rescind  and  recover 
the  amount  paid  on  the  purchase  price  with  interest,  if  at 
the  time  fixed  for  the  performance  the  vendor  has  not  a 
marke^able  title  to  the  land  contracted  for. — Owen  v.  Hen- 
derson       39 

CARRIERS.    See  Street  Railroads. 
CERTIORARI. 
Procedure.    Under  Laws  1896,  p.  114,  $6,  a  writ  of  certiorari 
issued  by  the  clerk  of  the  court  without  any  order  or  au- 
thority from  the  court  or  judge  thereof  is  illegal  and  unwar- 
ranted, and  should  be  quashed. — Leavitt  v.  Chambers 353 

See  Statutes,  2. 
CHATTEL  MORTGAGES. 

1.  Sale  by  Mortgagee  of  Mortgaged  Chattels — Deficiency.  Where 
a  mortgagee  of  chattels  takes  possession  of  the  property 
and  sells  same  without  foreclosing  the  mortgage,  he  is  not 
entitled  to  recover  for  a  deficiencv. — Mitchell ,  Lewis  &  Sta- 
ver  Co.  V.  O'Neil 108 

2.  Sufficiency  of  Becord.  The  inclusion  of  personal  property 
in  a  real  estate  mortgage  and  the  recording  of  the  instru- 
ment in  the  records  devoted  to  that  class  of  mortgages  does 
not,  under  Gen.  Stat.,  §§  1648,  1649,  afford  a  constructive 
notice  of  any  lien  upon  the  personal  property,  and  is  void 
as  to  creditors. — Manhattan  Trust  Co.  v.  Seattle  Coal  &  Iron 

Co 499 

3.  Foreclosure— Collateral  Attach,  The  judgment  of  a  court 
having  jurisdiction  of  the  persons  and  subject  matter  in  an 
action  for  the  foreclosure  of  a  chattel  mortgage  cannot  be 
collaterally  attacked  on  the  ground  that  the  property  em* 
braced  in  the  chattel  mortgage  was  not  a  proper  subject  of 
chattel  mortgage  and  of  foreclosure  sale. — Dubuque  v.  Stich,  641 

See  Trover  and  Conversion  ;  Trusts. 
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COMMUNITY  PROPERTY.    See  Fbaudvlbnt  Contetancbb, 
2t  8 ;  Husband  and  Wifb,  1 ;  Judoicbmt,  3. 

CONSIDERATION.    See  Eyidbncb,  3,  7. 

CONSTITUTIONAL  LAW. 

1.  Obligation  of  Contracts,  The  fact  that  a  statate  ia  so  far 
tetrospective  as  to  be  applicable  to  certificates  already  is- 
sued for  tax  sales  does  not  put  it  in  conflict  with  the  fed- 
eral constitution, which  provides  that  no  state  shall  pass  any 
law  impairing  the  obligations  of  contracts.— JETariei  v. 
Nieiz 74 

2.  PerBonal  Civil  Rights  —EegukUion  of  Employment  of  Fe- 
males. A  law  forbidding  the  employment  of  females  in 
places  where  intoxicating  liquors  are  sold  as  a  beverage 
is  a  prohibition  on  contracts  against  good  morals,  and 
clearly  within  legislative  power  and  is  not  in  violation  of  the 
constitutional  inhibition  against  abridging  the  privileges 
or  immunities  of  citizens  or  depriving  them  of  liberty  and 
property  without  due  process  of  law.— ^tote  v.  Considine. . .  368 

3.  Right  to  Jury  Trial,  The  constitutional  provision  declar- 
ing that  '*  the  right  of  trial  by  |ury  shall  remain  inviolate" 
has  reference  to  the  right  to  jury  trial  as  it  existed  in  the 
territory  at  the  time  when  the  constitution  was  adopted. — 
State  ex  rel  Mullen  v.  Doherty 382 

4.  Ihie  Process  of  Law — Laborers'  Liens  Against  Execution 
Debtor,  The  statute  (Gen.  Stat.,  $3124),  giving  servants, 
clerks,  laborers,  etc.,  the  right  to  claim  from  the  proceeds 
of  execution  or  attachment  sale  of  the  property  of  their  em- 
ployers any  amount,  not  exceeding  one  hundred  dollars, 
due  them  for  services  rendered  within  sixty  days  next  pre- 
ceding the  levy  of  the  writ,  and  providing  for  the  litigation 
of  sach  claims,  if  disputed,  is  not  open  to  the  objection 
that  it  deprives  one  of  his  property  without  due  process  of 
law. — Qleason  v,  Tacoma  Hotel  Co 412 

See  Aliens,  I ;  Countiks,  4, 5 ;  Cbiminal  Law,  4 ;  Juby,  4. 

CONTINUANCE.    See  Appeal,  16. 

CONTRACTS. 

Construction — Ambiguity,  In  the  construction  of  contracts, 
such  a  construction  should  be  given  as  will  give  the  con- 
tract force,  rather  than  one  which  will  make  it  of  no  effect. 
— Pennsylvania  Mortgage  Inv.  Co,  v,  Simms 248 

See  Cobpobations,  9 ;  Municipal  Cobpobatioks,  18, 19 ; 
Novation  ;  Schools  and  School  Distbigts.  ' 
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OORPORATIONS. 

1.  Subscrvptions  to  Stoch—Overvaluatian  of  Cxmsideration.  The 
traDsfer  of  about  $70,000  worth  of  coal  lands  in  payment  of 
$5,000,000  stock  subscription  in  a  corporation  is,  in  the  ab- 
sence of  any  explanation,  such  an  apparent  overvaluation 
of  the  property  as  to  be  fraudulent.— if an^^ton  Trust  Co, 

V.  SeaUU  Iron  dc  Coal  Co 4d9 

2.  When  General  Creditors  Entitled  to  Preference  Over  Bond- 
holders. Where  the  bondholders  of  a  oorporatfon  are  iden- 
tical with  its  original  stockholders,  the  lien  of  the  mortgage 
securing  the  bonds  should  be  postponed  in  favor  of  the  gen- 
eral creditors  of  the  corporation. — Id 499 

8.  Insolvent  Corporations— Liability  of  Stockholders  to  Credi- 
tors. In  a  suit  by  a  judgment  creditor  of  an  insolvent 
corporation  against  stockholders  to  obtain  payment  of  cor- 
porate indebtedness  on  the  ground  that  the  stock  subscribed 
by  them  had  not  been  fully  paid  up,  it  is  not  necessary  to 
allege  in  the  complaint  that  all  the  shares  of  corporate  stock 
had  been  subscribed.— Adamant  Manufacturing  Co.  v.  Wal- 
lace  614 

4.  Same.  Action  against  the  stockholders  of  an  insolvent  cor- 
poration, on  the  ground  that  their  stock  subscriptions  were 
unpaid,  may  be  maintained  by  a  Judgment  creditor,  regard- 
less of  the  fact  that  no  prior  call  has  been  made  upon  them 
for  payment  of  the  sums  subscribed  by  them.— Jd 614 

5.  Same.  Debts  due  a  corporation,  including  unpaid  subscrip- 
tions to  capital  stock  are  equitable  assets  constituting  a 
trust  fund  for  the  benefit  of  creditors,  and  may  be  reached 
by  creditors  through  the  aid  of  a  court  of  equity,  if  the 
legal  assets  which  can  be  reached  by  execution  prove  insuf- 
ficient.—Jd 614 

6.  Same  —  Overvaluation  of  Stock.  So  far  as  creditors  are  con- 
cerned, subscriptions  to  the  capital  stock  of  a  corporation 
must  be  fully  paid  for  in  cash,  or  in  property  of  an  equiva- 
lent value,  irrespective  of  any  understanding  the  sharehold- 
ers may  have  among  themselves  as  to  their  payments  for 
stock,  or  as  to  its  value.— Jd 614 

7.  Same.  Oredltors  who  deal  with  a  corporation  with  knowl- 
edge of  the  fact  that  stock  subscriptions  had  been  paid  for 
in  property  of  less  value  than  the  face  value  of  the  shares, 
are  estopped  from  claiming  that  the  stock  subscriptions  are 
impressed  with  a  trust  in  their  favor. — Id 614 

8.  Action  on  Stock  Subscription  — Pleading.  In  an  action  upon 
a  promissory  note  given  for  an  unpaid  subscription  to  the 
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capital  stock  of  a  corporation,  it  is  unnecessary  for  the  com- 
plaint to  allege  that  the  capital  stock  had  been  fully  sub- 
scribed and  a  call  for  assessments  properly  made,  as  the 
burden  of  proof  rests  on  defendants  to  show  failure  in  such 
matters. — Hardin  v.  Muttin 647 

9.  Stock  Subscription  by  Trustees.  A  joint  subscription  by 
trustees  of  a  corporation  for  the  purpose  of  completing  the 
subscription  for  the  capital  stock  is  an  enforcible  contract — 
Id 647 

10.  Insolvent  Corporations  —  Preferences — Mortgages.  A  mort- 
gage given  by  an  insolvent  corporation  must  be  held  to  be 
a  fraudulent  preference,  although  given  for  an  antecedent 
loan  contracted  prior  to  its  insolvency  and  under  an  agree- 
ment made  at  the  time  that  a  mortgage  should  be  subse- 
quently given,  if  the  loan  were  not  speedily  paid,  when  such 
agreement  does  not  constitute  an  enforcible  contract. — 
BiddU  Purchasing  Co,  v.  Pt.  Toivnsend  Steel  Wire  <fe  Xail  Co,  681 

11.  Same,  A  mortgage  given  by  an  insolvent  corporation  for 
an  antecedent  debt  for  the  purpose  of  constituting  a  volun- 
tary preference  to  the  mortgagee  is  void  as  to  creditors.— 7d.  681 

See  Negotiable  Instbumbmts,  1. 

COSTS. 

1 .  Taxation  of  Costs  — Items,  The  introduction  in  evidence  of 
certified  copies  of  ordinances  is  proper  without  any  show- 
ing of  inability  to  produce  the  originals,  and  the  expense 
of  such  copies  may  be  properly  taxed  as  an  item  of  costs. — 
New  Whatcom  v,  Bellingham  Bay  Imp,  Co  131 

2.  Cost  Bond — Sureties,  Residence  in  the  county  in  which  an 
action  is  brought  is  not  a  requisite  for  a  surety  upon  a  cost 
bond. — Brooks  v,  James S35 

3.  Same,  Sureties  upon  a  cost  bond  are  not  required  to  jus- 
tify as  to  their  separate  property,  until  after  objection  is 
raised  as  to  their  qualifications. — Id 335 

See  Appeal,  24. 

COUNTER  CLAIM.    See  Set-off  and  Countebclaik. 

COUNTIES. 

1.  Removal  of  County  Seat — Canvass  and  Declaration  of  VoU-~ 
Duty  of  County  Commissioners,  The  failure  of  county  com- 
missioners to  canvass  the  election  returns  upon  a  vote  for 
the  removal  of  a  county  seat,  until  more  than  ninety  days 
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after  the  election  thereon,  contrary  to  the  provisions  of  Oen. 
Stat.,  §  2463,  requiring  them  to  ascertain  and  declare  the 
reanlt  "not  more  tlian  ninety  days  after  the  election,"  will 
not  preclude  the  discharge  of  the  duty  imposed  on  them 
in  that  respect  after  the  expiration  of  the  time  prescribed 
by  statute,  since  the  statutory  direction  is  not  mandatory  in 
its  terms. — Heffner  v.  County  Commissioners 273 

2.  Same.  Under  Gen,  Stat.,  §  2462,  making  it  the  duty  of  the 
county  commissioners,  when  an  election  for  the  removal  of 
a  county  seat  has  been  held,  to  receive  and  compare  the  re- 
turns and  ascertain  the  results,  and  declare  the  place  se- 
lected, if  three-fifths  of  the  legal  votes  cast  on  the  proposi- 
tion are  in  favor  of  any  particular  place,  the  commissioners 
are  warranted  in  going  behind  the  returns  and  examining 
the  ballots  cast,  for  the  purpose  of  determining  the  result, 
and  their  action  in  that  regard,  when  compliance  has  been 
had  with  statutory  requirements,  is  not  subject  to  review 

by  the  courts.— /d 273 

3.  County  Treasurer — Loss  of  Public  Funds.  A  county  treas- 
urer and  his  bondsmen  are  liable  for  the  loss  of  public 
moneys  through  the  failure  of  a  bank,  where  they  have 
been  deposited  by  the  treasurer,  though  the  deposit  therein 
had  been  made  with  the  knowledge,  consent  and  approval 

of  the  county  commiaaionen,^ Kittitas  County  v.  Travers. .  528 

4.  Constitutional  Limitation  of  Indebtedness  —  Expenses  Im' 
posed  by  Law — Current  Expenses.  The  constitutional  limi- 
tation of  county  indebtedness,  in  §  6,  art.  8,  of  the  state 
constitution,  does  not  include  the  necessary  expenditures 
made  mandatory  in  the  constitution  and  provided  for  by  the 
legislature,  and  which  are  thereby  imposed  upon  the 
county. — Rauch  v.  Chapman 668 

5.  Same.  Liabilities  incurred  by  a  county  in  conforming  to 
the  constitution  and  laws  of  the  state,  and  those  current 
expenses  which  are  necessary  to  the  maintenance  and 
life  of  the  county  government  itself,  are  primary  obliga- 
tions, which  of  necessity  always  continue,  and  which  are 
entitled  to  priority  over  liabilities  incurred  by  the  county 

for  other  purposes. — Id 668 

COURTS. 

Concurrent  Jurisdiction.  A  grant  of  jurisdiction  over  a  cer- 
tain subject  matter  to  one  court  does  not  itself  imply  that 
such  grant  of  jurisdiction  is  to  be  exclusive. — State  v.  Con- 

sidine 368 

See  Criminal  Law,  15. 
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CRIMINAL  LAW. 

1.  Conviction  in  Absence  of  Plea.  Where  a  defendant,  withoat 
objection y  enters  upon  the  trial  of  a  criminal  case,  in  which 
he  has  failed  to  enter  a  plea,  and  the  case  is  tried  on  the 
merits  by  the  prosecution  and  defense,  as  if  a  plea  of  not 
guilty  has  been  interposed,  and  the  instructions  of  the 
court  give  the  jury  to  understand  that  every  material  fact 
charged  in  the  information  is  in  issue,  such  error  is  wiibr 
out  prejudice,  being  a  mere  irregularity  not  affecting  any 
substantial  rights  of  the  defendant.— iStato  v.  Straub Ill 

2.  Appeal— Objections  Not  Raised  Below.  The  objection  that 
defendant  has  been  convicted  in  a  criminal  case,  without 
any  plea  having  been  interposed  by  or  for  him,  cannot  be 
raised  for  the  first  time  on  appeal.— Jd Ill 

3.  Nunc  Pro  Tunc  Order — Entry  of  Plea.  Where  a  plea  to  a 
criminal  information  has  actually  been  made  but  not  re- 
corded, and  the  record  has  been  subsequently  corrected  by 
the  trial  court  by  a  nunc  pro  tune  order,  the  want  of  plea 
in  the  original  record  cannot  be  urged  as  ground  of  reversal 

on  appeal. — Id Ill 

4.  Reception  of  Verdict  on  Sunday,  Art.  4,  §  6,  of  the  consti- 
tution, which  provides  that  superior  courts  *'  shall  always 
be  open  except  on  non- judicial  days  "  and  that  "  injunctions 
and  writs  of  prohibition  and  habeas  corpus  may  be  issued 
and  served  on  legal  holidays  and  non- judicial  days,"  can- 
not be  construed  as  prohibiting  the  reception  of  a  verdict 
on  non- judicial  days,  since  such  act  is  a  ministerial,  and 
not  a  judicia]  one.— Jd Ill 

6.  Change  of  Venue.  The  refusal  of  the  court  to  grant  a  change 
of  venue  is  not  ground  of  reversal,  except  upon  a  showing 
of  an  abuse  of  the  discretion  lodged  in  the  court  in  such 
matters.- Jd Ill 

6.  Same  —  Oral  Examination  of  Witnesses.  Upon  an  applica- 
tion for  a  change  of  venue,  it  is  not  error  to  refuse  to  grant 
an  oral  examination  of  witnesses  whose  affidavits  have  been 
submitted  in  the  matter. — Id Ill 

7.  Sufficiency  of  Instructions — Homicide.  A  charge  to  the  jury 
that  murder  in  the  first  degree  is  the  crime  mentioned  in 
the  information  in  the  case,  and  is  where  a  person  pui^ 
posely  and  of  his  deliberate  and  premeditated  malice  kills 
another,  is  not  erroneous  on  the  ground  that  the  language 
used  assumes  that  the  crime  of  murder  in  the  first  degree 
had  been  committed. — Id Ill 
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8.  Appeal — Error  Not  of  Kecord.  Alleged  error  of  the  trial 
coart  in  refusing  to  qaash  an  information,  on  the  gronnd  that 
the  offense  therein  charged  was  a  different  one  from  that 
for  which  the  defendant  had  been  extradited  from  another 
state,  will  not  be  considered  on  appeal  when  there  is  nothing 
in  the  record,  beyond  sach  motion,  showing  a  difference  in 
the  two  informations.— t'S^tote  v,  Bogg$ 143 

9.  Harmless  Error — Befusal  to  Discharge  Juror.  Error  of  the 
coart  in  refusing  to  sustain  a  challenge  to  a  jaror  for  cause 
is  not  prejudicial,  when  the  juror  is  discharged  upon  per- 
emptory challenge  without  the  defendants'  rights  in  that 
respect  being  exhausted. — State  v.  McCann 249 

10.  Same-- Reftisal  to  Chant  Separate  Trials,  The  refusal  of 
the  court  to  grant  a  separate  trial  to  defendants  jointly  in- 
dicted is  not  prejudicial  error,  when  the  request  therefor 
is  made  by  only  one  of  the  defendants,  without  joinder 
therein  by  the  others,  and  the  one  demanding  a  separate 
trial  is  subsequently  acquitted. — Id 249 

11.  Instructions  —  Compliance  with  Requests  for.  The  refusal  to 
give  an  instruction  as  requested  is  not  error,  where  its 
substance  is  given,  although  in  different  language;  but 
where  instructions  requested  are  pertinent  and  clear,  they 
should  be  given  rather  than  others  of  a  more  general  nature 
substituted  by  the  court. — Id 249 

12.  Improper  Argument  of  Counsel  Improper  remarks  of  the 
prosecuting  attorney  to  the  jury  are  hot  ground  of  reversal, 
when  it  does  not  appear  that  the  court  has  been  called  upon 

to  direct  the  jury  to  disregard  them.— Id 249 

13.  Trials  Night  Sessions.  The  holding  of  night  sessions  of 
court  during  the  pendency  of  a  criminal  trial  is  a  matter 
within  the  discretion  of  the  court.— /d 249 

1,4.  Joint  Prosecution  for  Conspiracy— Refusal  to  Discharge  De- 
fendant—Effect of  Acquittal  as  to  Alleged  Co-conspirators. 
The  refusal  of  the  court  to  discharge  one  of  several  defend- 
ants jointly  indicted  for  murder  is  not  error  as  to  the  other 
defendants,  though  the  jury  may  subsequently  acquit  him, 
when  there  is  evidence  tending  to  show  a  conspiracy  on  the 
part  of  all  the  defendants  to  commit  the  murder.— Id 249 

16.  Jurisdiction  of  Courts.  Under  the  constitution  and  stat- 
utes the  superior  court  has  concurrent  jurisdiction  with 
the  municipal  court  over  misdemeanors  committed  within 
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cities  which  have  been  granted  municipal  courts  by  the  leg- 
islature.— State  V,  Considine 358 

See  Constitutional  Law,  2;   Embbzzlbmbnt ;  Homi- 
cide; Indictment  and  Inpobmation;  Imtoxicatino 
Liquors;  Juby,  1—3,5;  Oath. 
DAMAGES. 

1.  Excessive  Damages.  A  verdict  for  $6,600  for  personal  injur* 
ies  is  not  excessive,  where  it  appears  that  plaintiff  was 
about  thirty-five  years  of  age  and  in  full  health  and  vigor  at 
the  time  of  the  injury;  that  his  thigh  was  broken  and  he 
was  otherwise  severely  injured,  permanently  crippling 
him;  and  that  his  earning  ability  was  measurably  de- 
creased.—OyZe  V,  Jones 81& 

2.  Same,  Where  there  is  nothing  indicating  prejudice  or 
passion  on  the  part  of  a  jury,  a  verdict  for  $10,500  will  not 
be  set  aside  as  excessive,  when  given  as  damages  for  injur- 
ies to  a  woman  thirty-eight  years  of  age,  of  previous  good 
health,  who  had  formerly  earned  $75  per  month,  but  was 
wholly  incapacitated  from  following  her  previous  voca- 
tion by  reason  of  her  injuries,  consisting  of  a  permanent 
and  painful  displacement  of  the  womb,  and  the  breaking 
of  an  ankle  bone,  which  would  probably  require  amputa- 
tion of  the  injured  leg,  and  who  had  scarcely  been  free 
from  pain  from  the  time  of  the  accident  up  to  the  time  of 
the  trial. — Smith  v,  Spokane 403 

8.  Evidence — Physical  Examination  of  Female  Plaintiff.  The 
refusal  of  the  court  to  grant  a  request  for  the  physical  ex- 
amination of  a  female  plaintiff  by  doctors  named  by  the  de- 
fendant, in  an  action  for  damages  for  personal  injuries, 
is  not  error,  when  there  is  no  showing  of  an  abuse  of  the 
discretion  vested  in  the  court  in  such  matters. — Id 403 

4.  Measure  of  Damages  — Injury  to  Property,  Where  the  com- 
plaint, in  an  action  for  damages  for  the  breakage  of  glass  in  . 
a  building,  alleges  that  plaintiff  was  damaged  by  reason  of 
defendant's  '*  breaking  in  and  destroying  glass  in  the  doors 
and  windows  of  said  building  of  great  value,  to  wit,  of 
the  value  of  $266.30,"  the  plaintiff  is  not  entitled  to  an 
instruction  that  the  measure  of  damages  should  include 
not  only  the  value  of  the  glass,  but  the  expense  of  replac- 
ing it,  and  putting  the  building  in  as  good  condition  as 
betQTe,^Fidelity  A  Casualty  Co,  v.  SeaUle 445 

5.  Pleading — Averment  of  Damage,  A  complaint  for  recovery 
of  damages,  which  omits  to  formally  aver  that   plaintiff 
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was  damaged,  is  not  demnrrable  upon  that  account,  if  it 
contains  a  prayer  for  judgment  in  a  specified  amount. — 
Bank  of  British  Columbia  v.  Port  Townaend 451 

6.  Stipulated  Damages — Whether  Penalty  or  Liquidated  Dam- 
ages, Where,  in  addition  to  the  money  consideration  for  a 
conveyance  of  real  estate  a  note  for  a  further  sum  is  also 
given,  which  it  is  stipulated  shall  be  void  if  the  grantee  shall 
erect  on  the  land  within  a  given  time  a  certain  class  of 
buildings,  the  grantor  is  entitled  to  receive  as  liquidated 
damages,  for  a  failure  to  erect  such  buildings,  the  sum 
named  in  the  note. — Everett  Land  Co,  v.  Maney 552 

7.  Same,  Where  the  damages  resulting  from  the  breech  of  a 
contract  are  indefinite,  uncertain  and  difficult  to  prove, 
the  amount  stipulated  in  the  contract  as  damages  in  case 
of  a  breech  should  be  considered  as  liquidated  damages,  and 
not  as  a  penalty. — Id 562 

See  Eminent  Domain,  1,  2;  Nuisance. 

DEDICATION.    See  Principal  and  Agent. 

DEEDS. 

1.  Description  of  Premises — Construction.  A  description  of 
premises  in  a  deed  is  void  for  uncertainty,  when  it  merely 
describes  the  land  as  "East  half,  northeast  quarter  and 
northwest  quarter  of  northeast  quarter  of  section  13,  in 
town  35»  range  eight  east,''  without  specifying  the  meridian 
nor  whether  the  township  is  north  or  south,  nor  the  county 
or  state  in  which  the  land  is  situated.  (Carson  v.  Rails- 
backf  3  Wash.  T  168,  distinguished.)— JJaWi (/an  v,  Hoffman .     34 

2.  Same.  A  deed  conveying  the  "west  half"  of  a  fractional 
lot  according  to  the  government  survey,  which  contains  less 
than  a  legal  subdivision  of  forty  acres,  conveys  an  equal  half 
of  the  lot  in  area,  and  does  not  restrict  the  conveyance  to 
the  quantity  of  land  Ijring  west  of  a  line  drawn  north  and 
south  midway  between,  and  parallel  to,  the  side  lines  of 
said  lot. —  Owen  v.  Henderson 39 

3.  Construction —  Condition  Subsequent,  A  provision  in  a  deed 
of  land  to  a  railroad  company  that ''  this  deed  is  made  sub- 
ject to  the  condition  that  in  case  said  land  shall  cease  to 
be  used  for  railroad  purposes  the  same  shall  revert  to  the 
first  parties,  their  heirs  and  assigns,"  grants  an  estate  upon 
condition  subsequent  and  not  one  upon  conditional  limi- 
tation.—ITouat  V.  Seatthy  etc.  By,  Co 84 
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DEEDS  —  CJONTINUBD. 

4.  Same  —  Breech  of  Condition,  The  failure  of  a  railroad  com* 
pany  for  four  years  to  use  Ms  tracks  upon  land  which  had 
heen  deeded  to  it  upon  condition  that  the  land  should  re- 
vert, in  case  it  should  cease  to  he  used  for  railroad  purposes, 
does  not  constitute  a  breach  of  the  condition,  nor  show 
permanent  abandonment,  when  there  are  no  acts  showing 
such  intent  other  than  the  temporary  non-user  of   the 

tracks.— Jd 84 

See  Appsal,  2 ;  Evidbncb,  2,  3,  5 ;  Landlord  and  Ten- 
ant, 2. 

DEPOSITS  IN  COURT.    See  Appeal,  35. 

DISCOVERY. 

Written  Interrogatories — Striking  Evasive  Answers.  The  action 
of  the  court  in  striking  answers  to  written  interrogatories 
is  not  erroneous,  when  the  interrogatories  were  directed  to 
facts  within  the  knowledge  of  the  party  and  the  answers 
returned  by  him  are  plainly  evasive  and  made  with  intent 
to  conceal  instead  of  disclosing  the  facts  within  his  knowl- 
edge.—ioiwy  V,  Moore 476 

DISMISSAL  AND  NON-SUIT. 

Dismissal  of  Action  on  Plaintiff's  Motion.  A  motion  by 
plaintiff  to  dismiss  his  complaint  at  his  own  costs  comes 
too  late,  when  not  made  until  the  court  has  filed  a  written 
opinion  announcing  his  findings  and  conclusions  and  direct- 
ing the  entry  of  a  decree  in  accordance  therewith. — Herriek 
V.  Niesz 74 

EJECTMENT. 

1.  When  Lies  ^Boundaries.  Possession  of  land  by  another, 
under  mistake  as  to  the  actual  boundary,  is  not  sufficient 
to  defeat  an  action  of  ejectment  by  one  holding  the  legal 
title,  but  who,  owing  to  such  mistake,  has  never  had  poeses- 
sion. — Phinney  v.  Campbell 208 

2.  Evidence  — Admission  in  Disparagement  of  Title.  In  an  ac- 
tion of  ejectment  it  is  not  error  to  admit  in  evidence  a  con- 
versation between  plaintiff  and  the  defendants'  grantor, 
when  such  conversation  is  in  disparagement  of  the  grant- 
or's title.— Jd 203 

See  Rboeivebs,  I ;  Taxation,  13. 

ELECTIONS  AND  VOTERS. 

1 .  Notice  of  Election  —  Sufficiency  of.  The  failure  of  a  city  derk 
to  post  in  each  election  precinct  of  the  city  notice  of  a  pro- 
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ELECTIONS  AND  VOTERS— Continukd. 

poBed  election  for  the  adoption  of  charter  amendments,  as  re- 
quired by  Stat  ate  and  ordinance,  which  were  passed  pursu- 
ant to  a  constitutional  provision  in  regard  to  giving;  such 
notice  but  without  specifying  the  manner  thereof,  will  not 
invalidate  the  election,  when  it  appears  that  notice  had 
been  published  in  all  the  daily  papers  of  the  city  the  req- 
uisite length  of  time,  that  the  election  was  a  matter  of 
public  notoriety  and  had  been  discussed  by  the  people  gen- 
erally in  their  homes,  and  the  result  of  the  votes  cast 
showed  that  the  great  body  of  the  electors  had  expressed 
their  will  upon  the  adoption  or  rejection  of  the  amend- 
ments.—iS/ot«  ex  rel.  Mullen  v,  Doherty 382 

2.  Same.  Notice  of  a  proposed  election  for  the  submission 
of  charter  amendments  sufficiently  specifies  the  object  for 
which  the  election  was  called,  even  if  it  does  not  set  out 
the  proposed  amendments,  when  it  refers  to  the  ordinance 
containing  the  proposed  amendments  as  the  basis  for  the 
giving  of  the  election  notice. — Id 382 

See  CouKTiES,  1,  2. 

EMBEZZLEMENT. 

1.  By  City  Treasurer — Accepting  Interest  on  Public  Funds  —  In- 
formation, An  information  charging  a  city  treasurer  with 
making  a  profit  out  of  public  funds  intrusted  to  him  for 
cafe  keeping  by  receiving  and  accepting  interest  thereon 
from  a  certain  bank,  sufficiently  charges  a  crime  under  §  67, 
Penal  Code,  which  forbids  public  ofiicers  from  using,  in  any 
manner  not  authorized  by  law,  any  portion  of  the  money 

,  intrusted  to  them  for  safe  keeping,  in  order  to  make  a 
profit  out  of  the  same. —  State  »,  Boggs 148 

2.  Same — Sufficiency  of  Evidence,  In  a  prosecution  against  an 
officer  for  making  a  profit  out  of  public  funds  intrusted  to 
his  safe  keeping,  a  verdict  of  guilty  is  warranted  when  it 
appears  that  he  was  treasurer  of  a  certain  city;  that  the 
money  of  the  city  was  in  his  control ;  that  he  deposited  the 
same  with  a  certain  bank,  which  gave  defendant  credit 
for  interest  on  the  city's  money;  that  defendant  had  an 
individual  account  at  the  bank,  to  which  credit  for  interest 
on  the  city's  money  was  transferred  by  direction  of  the  bank 
president;  and  that  defendant  checked  against  said  indi- 
vidual account  to  the  amount  of  his  deposit  and  of  such 
interest  credited  to  him,  although  he  may  have  testified  to 
his  having  no  knowledge  of  the  fact  that  such  interest  was 
being  credited  on  his  account,  there  being,  however,  circum- 

46—16  WASH. 
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EMBEZZLEMENT  —  Continukd. 

stanoefl  tending  to  show  knowledge  on  his  part,  such  aa  a 
rapid  increase  of  deposits  soon  after  interest  began  to  be 
credited  and  a  corresponding  increase  in  defendant's  over- 
drafts on  the  bank  in  proportion  as  the  interest  deposits 
increased.— Jd 143 

3.  Same.  The  fact  that  public  moneys  are  deposited  by  a  city 
treasurer  in  bank  with  no  intent  of  making  a  profit  out  of 
them»  will  not  excuse  such  officer  from  penal  liability,  if 
be  thereafter  knowingly  receives  and  appropriates  to  his 
own  use  the  interest  allowed  on  such  deposits  of  public 
moneys. — Id 143 

EMINENT  DOMAIN. 

1.  Appropriation  of  Land  —  Impontion  of  Additional  Burden — 
Right  to  Damages,  If  an  additional  element  of  damage  ia 
imposed  upon  land  appropriated  under  the  power  of  emi- 
nent domain,  which  was  not  taken  into  consideration  by 
the  jury  in  making  their  award  in  the  condemnation  pro- 
ceedings, the  owner  cannot  be  deprived  of  damages  therefor 

by  reason  of  the  prior  condemnation. —  Spokane  v.  Colby. . .  610 

2.  Same.  Where  land  has  been  condemned  for  the  purpose  of 
securing  a  right  of  way  to  lay  and  maintain  a  pipe  line  to 
connect  a  city's  pumping  station  with  its  distributing  sta- 
tion, in  order  to  supply'  the  inhabitants  of  the  city  with 
water,  the  erection  of  poles  on  such  right  of  way  and 
stretching  wires  from  them  for  the  construction  of  a  tele- 
phone line  between  such  stations,  constitutes  an  additional 
burden,  though  the  telephone  line  may  be  necessary  for  the 
proper  operation  and  maintenance  of  the  pipe  line. — Id. . .  610 

See  MoBTOAGss,  9-11. 
ESTOPPEL. 

1.  Estoppel  by  Condxict.  Estoppel  cannot  be  pleaded  as  a  de- 
fense, when  it  does  not  appear  that  the  defendants  were 
misled  by  the  conduct  of  plaintiffs,  nor  that  they  were  in- 
duced thereby  to  act  differently  than  they  would  have 
done. — Stossel  v.  Van  De  Vanler 9 

2.  Misrepresentatione — Correction  Prior  to  Reliance  on  Them. 
The  fact  that  a  division  fence  had  been  built  between  two 
adjoining  owners  through  a  mistake  as  to  the  true  boundary 
line  will  not  estop  the  legal  owner  from  43laiming  bejond 
such  fence,  although  lie  may  have  admitted  to  an  intending 
purchaser  from  the  a4Joiniag  ewxier  that  the  fenee  was  the 
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ESTOPPEL — Continued. 

boundary,  if,  prior  to  the  parohase,  he  had  informed  the 
purchaser  that  the  line  according  to  a  recent  survey  was 
quite  a  distance  south  of  the  fence. — Phinney  v,  Campbell. .  203 
See  Appeal,  7 ;  Cobpobations,  7 ;  Mobtoagbs,  9 ;  Bb- 

CBITEB8,  2. 

EVIDENCE. 

1.  Opinion  Evidence.  Where  a  witness  has  already  testified 
as  to  the  entire  conversation  between  himself  and  another 
respecting  certain  personal  property  referred  to  as  ''  stuff/' 
it  is  not  error  for  the  court  to  exclude  a  question  calling  for 
the  witness's  conclusion  as  to  what  property  was  referred  to. 
—Slosael  V.  Van  De  Vanter 9 

2.  AdmiBiibUity  of  Parol,  There  being  no  ambiguity  apparent 
upon  the  face  of  a  deed  conveying  the  west  half  of  a  frac- 
tional lot  of  land,  parol  evidence  is  inadmissible  for  the  pur- 
pose of  establishing  the  intent  of  the  parties.— (^toen  v. 
Henderson 39 

•8.  Parol — Coneideration  of  Deed.  When  one  consideration  is 
expressed  in  a  deed,  any  other  consideration  consistent 
with  it  may  be  averred  and  proved. —  Van  Lehn  v.  Morse. .  219 

4.  Parol  Admissible  to  Show  Application  of  Written  Instrument. 
Where  the  making  of  notes  and  mortgage,  the  assignment 
of  a  lease  upon  the  premises  to  the  mortgagee  and  the 
making  of  a  memorandum  respecting  payment  of  rents 
and  purchase  money,  under  an  option  to  purchase  given  to 
the  lessee  in  the  lease,  are  executed  at  the  same  time  and 
constitute  parts  of  a  single  transaction,  they  should  all  be 
construed  together,  and,  if  the  language  of  the  instru- 
ments taken  together  is  ambiguous,  the  introduction  of 
oral  proof  is  warranted  for  the  purpose  of  explaining  the 
true  intent  of  the  parties. — Pennsylvania  Mortgage  Inv.  Co. 
V.  Simms 243 

•5.  Parol — Inadmissible  to  Show  Mortgage  cu  Deed.  Parol  evi- 
dence is  incompetent  to  establish  that  an  instrument, 
which  is  in  form  a  mortgage,  is  in  fact  a  deed  of  convey- 
ance in  fee. — Goon  Oan  v.  Richardson 378 

6.  Parol — AdmissibilUy  to  Show  Priority  ofJAens.  Pfirol  proof 
is  admissible  for  the  purpose  of  determining  the  pdorijby  of 
lien  between  a  judgment  entered  and  .a  mortgage  ^recorded 

on vthesame daY.-^Ooetitkigerv.  Boset^eld 392 

7.  Parol  Evidence — Admissible  to  Prove  Consideration,  Parol  evi- 
dence is  admissible  for  the  purpose  of  showing  that  the  act- 
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EVIDENCE  —  Continued, 

ual  oonsideration  for  a  sale  of  logs  is  different  from  that  ex- 
pressed in  a  bill  of  sale.— Don  Yook  v.  Wcuhington  Mill  Co.  45^ 

8.  Relevancy — Modification  of  Contract,  In  an  action  upon  a 
contract  which  provided  that  plaintiff  was  to  receive  forty 
cents  per  ton  for  haaling  water  pipe  from  the  cars  to  a 
certain  storage  ground,  and  eighty-five  cents  per  ton  if  re- 
quired to  distribute  the  pipe  from  the  cars  to  other  points 
in  the  city,  as  directed  by  the  superintendent  of  water 
works,  in  which  an  issue  has  been  raised  as  to  a  modifica- 
tion of  the  contract,  in  regard  to  hauling  to  new  storage 
grounds,  evidence  tending  to  show  that  plaintiff  could 
afford  to  make  the  modification  is  not  comi>etent  to  show 
he  did  make  it,  nor  is  the  fact  of  his  hauling  to  said  storage 
points  under  the  direction  ot  the  superintendent  competent 
to  show  acquiescence  in  the  modification  of  the  contract, 
since  under  the  contract  plaintiff  was  required  to  haul 
where  directed. — Coggins  r.  Seattle 48^ 

9.  AdmiBsibility  of  Parol.  Parol  proof  of  contemporaneous 
agreements  between  the  parties  is  inadmissible  to  affect 
their  written  contract  in  the  absence  of  allegations  in  the 
complaint  of  deceit  and  false  representations. — Everett  Land 
Company  v,  Maney 652 

10.  Ordinances — Certified  Copies.  The  introduction  in  evidence 
of  certified  copies  of  ordinances  is  proper,  without  any 
showing  of  inability  to  produce  the  originals. — New  What- 
com V.  Bellingham  Bay  Imp.  Co 131 

See  Appeal,  2;  Damages,  3;  Ejectment,  2;  Hiqhwats, 
1-4;  Intoxicating  Liquors,  4;  Mortgages,  8;  Neg- 
ligence; Negotiable  Instruments,  1,  2,4;  Plead- 
ing. 3;  Taxation,  1. 

EXECUTION. 

Claim  of  Third  Persons  —  Trial  of  Title— Proof  of  Ownership. 
In  a  summary  proceeding  instituted  under  Code  Proc 
§491,  by  a  claimant  of  property  levied  upon  by  the  sheriff 
as  the  property  of  another,  under  an  affidavit  alleging  own- 
ership and  right  to  immediate  possession  in  claimant,  the 
claimant  is  entitled  to  prove  that  he  was  in  poeseesion  of 
the  property  and  was  holding  it  as  security  for  an  indebted- 
ness due  him  from  the  execution  defendant,  and  is  not  con- 
fined to  proof  of  absolute  ownership.  ( Silsby  v.  Aldridge^  1 
Wash.  117,  distinguished.)— jPtrst  National  Bank  of  Seattle 

V.  Hagan 45 

See  Homestead  ;  Principal  and  Surety,  2. 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  Decedent's  Estate— DUtribution^Title  of  DistnhuUes,  After 
a  decree  of  distribution  of  a  decedent's  estate  has  been  ren- 
dered in  a  probate  proceeding,  and  the  estate  has  been 
distributed  in  accordance  therewith,  the  court  has  no  juris- 
diction to  subject  the  property  involved  therein  to  a  judg- 
ment subsequently  rendered  against  the  administrator, 
when  the  decree  of  distribution  has  not  been  reversed, 
modified  or  annulled. — Prefontaine  v,  McMicken 16 

2.  Same.  The  effect  of  a  decree  of  distribution  is  to  vest  the 
absolute  right  and  title  to  the  property  in  the  distributees, 
and  a  subsequent  order  of  the  court  directing  a  different  dis- 
position to  be  made  of  a  portion  of  the  property  would  be 
without  authority  and  void.— Jd ." 16 

8.  Application  of  Creditor  to  SeU  After  Distribution  —  Procedure. 
Even  though  a  decree  of  distribution  of  a  decedent's  real 
estate  may  have  been  conditional  and  the  condition  may 
not  have  been  performed,  such  real  estate  cannot  be  sub- 
jected to  the  lien  of  a  judgment  when  the  petition  therefor 
fails  to  state  facts  showing  that  there  is  not  suflScient  per- 
sonal property  in  the  hands  of  the  executor  to  satisfy  the 
claim,  and  that  a  sale  of  the  real  estate  is  necessary  for  the 
purpose  of  paying  debts  of  the  estate. — Id 16 

4.  Action  by  Claimant,  A  claimant  against  a  decedent's  estate 
has  no  right  to  proceed  against  the  heirs  and  distributees, 
until  he  has  exhausted  his  remedies  against  the  personal 
representatives ;  and,  in  such  event,  he  must  resort  to  an 
independent  action  against  the  heirs  and  distributees. — Id.    16 

See  Taxation,  2;  Wills,  2. 
EXTRADITION.    See  Criminax  Law,  8. 
FISHERIES. 

1.  Right  of  Fishery — Public  Nuisance  —  Action  by  Private  In- 
dividual to  Restrain.  A  private  individual  may  properly 
maintain  an  action  in  behalf  of  himself  and  others  similarly 
situated  to  enjoin  the  construction  and  maintenance  of  a 
fish  trap  in  a  river,  when  such  trap,  although  constituting 
a  public  nuisance,  at  the  same  time  causes  special  damages 
to  plaintiff  and  others  in  the  same  class  in  the  pursuit  of 
their  business  as  drift  or  gill  net  fishermen. — Morris  v.  Gra- 
ham   343 

2.  Same.  The  right  of  fishery  is  common  to  all  citizens  of  the 
state,  and  parties  cannot  be  permitted  to  obtain  the  sole 
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FISHERIES  —  Continued. 

benefit  in  any  locality  by  the  construction  and  oi)eration  of 
a  trap  or  poand  net,  which  would  practically  exclnde  others 
from  fishing  in  the  same  waters.— /({ 343 

3.  License,  A  license  to  fish  granted  by  the  state  fish  com- 
missioner under  Laws  1893,  p.  15,  constitutes  a  roving 
license,  and  cannot  be  construed  as  authority  for  the  main- 
tenance of  a  trap  at  any  designated  point — Id 343 

FIXTURES. 

1.  Intent  of  Parties  —  Bights  of  Prior  Mortgagee,  Whether 
fixtures  attached  to  real  estate  should  be  regarded  as  per- 
sonalty or  realty  is  largely  governed  by  the  intention  of  the 
cx>ntracting  parties,  even*  so  far  as  the  rights  of  a  former 
mortgagee  are  concerned,  subject  to  the  limitation  that  the 
fixtures,  which,  but  for  the  stipulation,  would  be  regarded 
as  realty,  can  be  removed  only  when  such  removal  can  be 
effected  without  injury  to  the  real  estate. — German  Savings 

&  Loan  Society  v.  Weber 96 

2.  Same.  An  agreement  between  the  owner  of  a  building  and 
a  person  furnishing  building  fixtures  therefor,  known  as  the 
''standing  finish,"  consisting  of  window  and  door  sashes, 
doors,  jambs  and  trimmings,  wainscoting,  base  boards  and 
mantle  piece,  that  such  materials  were  to  be  regarded  as 
personal  property  belonging  to  the  material  man,  although 
affixed  to  the  building,  will  control  as  against  a  prior  mort- 
gagee of  the  realty,  when  such  fixtures  can  be  removed  from 
the  building  without  injuring  the  realty  or  impairing  the 
security  of  the  mortgagee  as  it  existed  at  the  time  they  were 
affixed.-  Id 95 

See  Landlord  and  Tknant,  1. 
FRAUD. 

1.  Pleading  and  Proof,  In  an  action  by  a  wife  to  enjoin  the 
sale  ux>on  execution,  in  satisfaction  of  a  judgment  against 
her  husband,  of  land  deeded  to  her  by  her  husband,  the 
burden  of  proof  is  upon  the  wife,  under  Gen.  Stat.,  sec 
1455,  to  show  the  good  faith  of  the  transaction ;  and,  after  at- 
tempting by  pleading  and  proof  to  establish  that  fact,  she  is 
not  in  a  position  to  object  to  a  finding  of  fraud  made  by  the 
court  in  the  absence  of  allegations  thereof  in  the  pleadings. 
^-ShoemaJte  v.  Stimson .      1 

2.  Fraudulent  RepresentcUions —  When  Actionable.  A  false  re- 
presentation, to  be  actionable,  must  be  made  with  the  in- 
tention that  it  should  be  acted  upon  by  the  party  to  whom 
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FRAUD — Continued. 

it  is  made,  and  it  must  be  made  under  such  circumstan- 
ces as  would  justify  a  reasonably  prudent  man  in  relying 
upon  it ;  and,  generally,  where  the  means  of  knowledge  is 
at  hand  and  accessible,  if  the  purchaser  does  not  avail  him- 
self of  these  means,  he  cannot  be  heard  to  complain  in  a 
court  of  law,  that  he  was  deceived  by  the  seller's  misrepre- 
sentations.— Tacoma  v,  Tacoma  Light  A  Water  Co 288 

3.  Same.  Fraud  cannot  be  predicated  upon  a  representation 
which  does  not  relate  to  a  past  transaction  nor  contain  a 
statement  of  an  existing  fact,  but  is  a  mere  estimate  or 
representation  of  what  the  one  charged  with  fraud  proposed 

to  do  in  the  future.— Id 288 

4.  Sufficiency  of  Evidence  to  Prove  Fraud.  While  the  issue  of 
fraud  may  be  sustained  by  circumstantial  evidence,  as  well 
as  by  direct  and  positive  proof,  ic  cannot  be  established  by 
strained  inferences  from  circumstances  that  may  reasonably 
consist  with  an  honest  intent  as  well  as  with  an  intent 

to  defraud.— Id 288 

See  Pleadings,  7, 11 ;  Taxation,  10 ;  Vbndob  and  Pur- 
chaser, 2,  3. 

FRAUDS,  STATUTE  OF. 

Promise  to  Answer  for  Debt  of  Another.  A  promise  by  the  pur- 
chaser of  certain  logs,  as  part  consideration  therefor,  to 
assume  and  pay  the  indebtedness  of  the  seller  to  a  third 
partv,  is  an  original  nromise.  and  not  within  the  statute  of 
frauds.— Don  Yook  v,  Washington  Mill  Co 469 

FRAUDULENT  CONVEYANCES. 

1.  Action  to  Set  Aside — Decree.  Where  the  court  finds,  in  an 
action  by  a  judgment  creditor  to  set  aside  a  deed  as  made  in 
fraud  of  creditors,  that  the  deed  was  in  fact  a  mortgage 
given  in  good  faith  to  secure  bona  fide  indebtedness  of  the 
grantor,  the  plaintiff  is  entitled  to  a  decree  delaring  his 
judgment  a  valid  lien  upon  the  property,  subject  to  the 
mortgage  lien,  and  authorizing  the  equity  of  redemption  to 
be  sold  to  satisfy  the  lien  of  plaintiff's  judgment.— i^erUon 
V.Morgan SO 

2.  TraThsfers  Between  Husband  and  Wife,  A  voluntary  convey- 
ance by  a  husband  to  his  wife  of  community  lands  is  void- 
able as  against  existing  creditors,  when  the  community  is 
not  possessed  of  sufficient  other  property  to  satisfy  the  com- 
munity indebtedness.- Carib««A;  v.  Boston  NaUimal  Bank  ef 
Seattle 399 
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FRAUDULENT  CONVEYANCES— Continued. 
3.  Same,  Where  a  hasband  has  attempted  to  convey  oom- 
munity  lands  to  the  wife  by  a  transfer  which  is  frandnlent 
as  to  creditors,  a  sabeequent  transfer  to  his  wife  of  separate 
property  in  consideration  of  a  reconveyance  of  such  lands 
formerly  conveyed  to  ber  is  voluntary,  without  considera- 

tion,  and  fraadolent  as  to  creditors. — Id 399 

See  Venub  in  Civil  Cases. 
GARNISHMENT. 

1.  Individual  Interest  in  Joint  Debt,  In  an  action  against  one 
party,  a  debt  due  such  party  and  another  person  jointly  may 
be  reached  by  garnishment  to  the  extent  of  the  principal 
defendant's  interest  therein  for  the  purpose  of  satisfying 
his  individual  debt. — Moore  v.  Oilmore 12S 

2.  Same — Parties  to  Proceedings,  Where  the  object  of  a  gar- 
nishment proceeding  is  to  reach  the  indebtedness  due  by 
the  garnishee  to  the  principal  defendant  and  another  jointly, 
such  other  joint  creditor  should  be  made  a  party  to  the  pro- 
ceeding, in  order  that  the  rights  of  all  persons  interested 
in  the  subject  matter  of  the  garnishment  proceedings  may 

be  duly  determined  and  protected.— /d 1^ 

3.  Pleading  —  Sufficiency  of  Answer,  The  action  of  the  court 
in  striking  out  an  answer  setting  up  that  defendant  had 
been  garnished  for  the  indebtedness  sued  on  in  favor  of  a 
creditor  of  the  plaintiff  is  not  erroneous,  when  the  answer 
itself  shows  that  no  answer  had  been  made  by  the  defend- 
ant in  the  proceeding  in  which  he  had  been  garnished. — 
Conner  v,  Scott 371 

HIGHWAYS. 

1.  Obstructing  Public  Highway — Evidence  —  Establishment  by 
Prescription,  The  fact  of  the  existence  of  a  public  highway 
may  be  established  by  any  competent  evidence,  and,  in  a 
prosecution  for  its  obstruction  there  is  no  compulsion  upon 
the  state  to  elect  whether  it  would  rely,  upon  the  establish- 
ment of  the  highway  by  prescription,  dedication,  user,  or 
the  order  of  the  county  commissioners. — State  v,  Horlaeher,  325 

2.  Same,  In  a  prosecution  for  maintaining  a  public  nuisance 
by  constructing  a  fence  across  a  public  highway,  a  letter 
from  the  county  commissioners  to  defendant  agreeing  to  a 
change  in  the  road  as  proposed  by  defendant,  if  he  could 
get  all  interested  parties  to  agree,  is  inadmissible  for  the 
purpose  of  showing  good  faith  and  negativing  wilful  ob- 
struction by  the  defendant,  when  there  is  no  showing  that 

he  had  complied  with  the  terms  of  the  letter.— Jd 325 
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8.  Same,  Where  proof  of  the  use  by  the  public  of  a  highway 
over  defendant's  land  has  been  confined  to  acts  and  declara- 
tions, it  is  not  error  to  refuse  to  allow  defendant  to  state 
whether  or  not  he  had  consented  to  the  use  of  the  highway. 
— Jd 325 

4.  Same.    The  character  of  a  road  as  a  public  highway,  estab- 
lished by  prescription,  is  not  affected  by  immaterial  changes 
and  alterations  in  the  travel  over  it  by  the  public. — Id. . .  826 

HOMESTEAD. 

1.  Time  of  Selection.  A  homestead  may  be  selected  at  any 
time  before  execution  sale,  as  provided  by  Code  Proc., 
$481,  as  the  later  act  of  March  13,  1896  (Laws  1895,  p.  109), 
defining  a  homestead  and  providing  for  the  manner  of 
selecting  the  same,  in  no  way  affects  the  existing  provis- 
ion in  relation  to  the  time  of  making  a  selection,  but 
simply  undertakes  to  direct  the  manner  of  selection. — Win 

V.  Stewart 376 

2.  Right  to— Mortgage  of  Premises  by  Deed—Effect.  The  right 
to  claim  certain  premises  as  a  homestead  is  not  defeated  by 
the  fact  that  claimant  has  mortgaged  the  premises  by  giv- 
ing what  purports  on  its  face  to  be  a  warranty  deed. — Id. .  376 

HOMICIDE. 

1.  Murder  in  First  Degree — Insinuations.  A  charge  to  the 
jury  in  a  prosecution  for  homicide  that  "  malice  is  deliberate 
and  premeditated  when  it  has  been  dwelt  upon  at  all  in 
the  mind  and  when  the  motive  or  consideration  moving 
to  his  act  has  been  to  any  extent  mentally  weighed.  Pre- 
meditation may  be  as  quick  as  thought  in  the  mind  of 
man,"  is  not  objectionable  on  the  ground  of  obliterating 
the  distinctions  between  murder  in  the  first  and  second 
degrees.  {State  v.  EutUn,  18  Wash.  203,  distinguished).— 
fState  V.  Straub Ill 

2.  Interest  of  Accitsed—Instrtuitions.  In  a  prosecution  for  mur- 
der, the  court  may  properly  instruct  the  jury  that  they 
have  a  right  to  take  into  consideration  the  appearance  and 
conduct  of  the  defendant  while  on  the  witness  stand,  and 
the  great  interest  he  has  in  the  result  of  the  verdict. — Staie 

V.  McCann 249 

3.  Self-Defense— Whca  Constitutes,  Where  an  affray  is  brought 
on  by  defendants,  in^which  severe  injuries  are  inflicted  on 
deceased  for  the  purpose  of  killing  him,  and,  without  at- 
tempting to  withdraw  from  the  combat,  the  defendants 
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follow  ap  the  deceased,  while  he  retires  to  arm  himself, 
and,  in  the  continuance  of  the  affraj  sabseqnent  to  ench 
arming  hy  the  deceased,  they  kill  the  deceased,  they  cannot 
avail  themselves  of  the  doctrine  of  jostifiable  homicide  on 
the  ground  of  necessary  self-defense.— /d 249 

4.  Same — Instruetians  —  Duty  of  Asacnled  to  RetreciL  A  charge 
to  the  jury  that,  "to  jostify  the  taking  of  life  in  self-de- 
fense it  must  appear  from  the  evidence  that  the  defend- 
ants not  only  really  and  in  good  faith  endeavored  to  decline 
any  farther  struggle  and  to  escape  from  their  assailant 
before  the  fatal  shot  was  fired,  but  it  must  also  appear  that 
the  circumstances  were  such  as  to  ezdte  the  fears  of  a  rea- 
sonable person,"  etc.,  is  erroneous  on  the  ground  of  imply- 
ing that  defendants  were  called  upon  to  retreat  or  flee 
before  they  could  be  justified  in  taking  deceased's  life  in 
self-defense.— /d 249 

5.  Conspiracy  to  Murder— Evidence,  Where  a  conspiracy  hav- 
ing violence  and  murder  as  its  object  is  proved,  although 
largely  by  circumstantial  evidence,  the  acts  and  declara- 
tions of  each  in  furtherance  of  the  conspiracy  are  the  acts  and 
declarations  of  all ;  but,  although  a  common  design  is  the 
essence  of  the  conspiracy,  it  is  not  necessary  to  prove  the 
terms  in  which  defendants  came  together  and  agreed  upon 
their  common  design. — Id 249 

6w  Murder  —Premeditated  Malice  — Ingtrtuitions,  In  instructing 
the  jury  upon  premeditated  malice  in  connection  with  the 
crime  of  murder  in  the  first  degree,  it  is  not  erroneous  to 
charge  *^  that  malice  as  used  in  the  definition  of  murder  in 

.  the  first  degree  is  qualified  by  the  words  'deliberate  *  and 
'  premeditated,'  and  as  thus  qualified  it  means  a  fixed  de- 
sign to  unlawfully  take  human  life,  accompanied  with  some 
degree  of  reflection  thereon,  and  the  act  of  killing  which 
follows;  the  premeditation  and  reflection  thereon  may  take 
place  but  a  moment  before  the  doing  of  the  act,  but  both 
states  of  mind  must  have  actual  existence  to  make  the 
ofiense   murder   in  the  first  degree.''  (State  v.  Rutten^  13 

Wash.  203,  distinguished).— /S<a/tf  v.  Gin  Pon 425 

See  Criminal  Law,  7,  14. 
HUSBAND  AND  WIFE. 

1.  Community  PropeHy.  A  finding  by  the  conrt  that  certain 
real  estate  is  community  property,  and  not  the  separate 
property  of  the  wife,  will  not  be  disturbed,  when  the  evi- 
dence shows  that  title  was  taken  in  the  name  of  the  wife^ 
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subsequent  to  marriage,  and  that  the  larger  portion  of  the 
purchase  price  was  undisputedly  paid  from  community 
funds,  and  that  the  dwelling  erected  thereon  had  been  paid 
for  with  community  funds,  since  the  presumption  as  to  the 
community  character  of  the  property  raised  by  such  facts, 
is  not  overcome  by  evidence  that  at  the  time  of  purchase 
the  land  was  intended  as  a  gift  to  the  wife. — Woodland 
Lumber  Co.  v.  Link 72 

2.  Liability  of  Married  Woman  as  Surety,  Personal  judgment 
against  a  married  woman  and  the  subjection  of  her  sep- 
arate estate  thereto  is  warranted  for  liabilities  incurred  as 
surety  upon  an  official  bond. — Kittitas  County  v,  Travers . . .  528 

See  Fraud,  1;  Fraudulent  Conveyances,  2,  3;  Judg- 
ment, f{ ;  Principal  and  Agent. 

INDICTMENT  AND  INFORMATION. 

Requisites — Violation  of  Liquor  Laws  —  Employment  of  Fe' 
males — Omission  of  Names,  In  an  information  charging 
defendant  with  employing  a  female  person  in  a  saloon,  beer 
hall,  bar  room,  theatre  or  place  of  amusement,  where  in- 
toxicating liquors  are  sold  as  a  beverage,  it  is  unnecessary 
to  state  the  name  of  the  female  so  employed  by  defendant, 
where  no  timely  objection  is  made  by  defendant,  as  the 
gravamen  of  the  offense  is  the  employment  of  a  female  per- 
son in  a  place  prohibited  by  statute. —  State  v,  Considine... .  358 

INJUNCTION. 

Trial  of  Bight  to  Office.  The  right  to  hold  a  certain  municipal 
office,  as  between  two  contestants  therefor,  cannot  be  liti- 
gated in  an  equitable  action  seeking  injunctive  relief. — 
Mullen  V.  Tacoma    82 

INSOLVENCY.    See  Corporations,  3-7, 10,  11 ;  Receivers,  3. 

INSTRUCTIONS.  See  Appeal,  9,  17 ;  Criminal  Law,  7,  11 ; 
Homicide,  1,  2,  4,  6;  Municipal  Corporations,  29; 
Trial,  2. 

INSURANCE. 

1.  Conditions  of  Policy  as  to  Ownership.  A  condition  in  a 
policy  of  fire  insurance  that  the  policy  should  be  void,  '*  if 
the  interest  of  the  insured  in  the  property  covered  by  said 
policy  be  other  than  unconditional  or  sole  ownership,  or  if 
the  subject  of  insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple,''  will  not  prevent  a  recovery 
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by  the  insured  for  a  loss,  although  not  the  owner  of  a  lee 
simple  title,  when  the  application  for  the  policy  was  an  oral 
one,  and  no  questions  were  asked  and  answered  concerning 
the  title  nor  any  Intentional  misrepresentation  in  regard 
thereto  made  by  the  insured. —  Dooly  v.  Hanover  Fire  In». 
Co 155 

2.  Oral  Contract  —  Liability  of  Company,  Where  there  is  an 
oral  contract  entered  into  for  insurance,  all  the  essentials 
haying  been  ag^reed  upon,  and  loss  occurs  before  the  policy 
is  actually  issued  or  deliyered,  the  contract  is  binding  upon 
the  insurance  company  in  accordance  with  the  terms  of  the 
agreement,  just  as  though  the  policy  had  been  issued. — 
WaMron  v.  Home  Mutual  Ins.  Co 198 

3.  Same  —  Burden  of  Proof.  The  plaintiff  in  an  action  against 
an  insurance  company  on  an  oral  contract  of  insurance  is 
not  required  to  prove  by  clear  and  conclusive  proof  that 
such  contract  was  made,  but,  so  far  as  the  weight  of  testi- 
mony is  concerned,  stands  in  the  same  position  as  any  liti- 
gant having  the  burden  of  proof  in  matters  where  the 
question  of  proof  is  submitted  to  a  jury. — Id 19S 

4.  Action  on  Policy — Conditiojis  of  Policy  —  Appraisement  of 
Lo8$  —  Pleading.  Although  a  policy  of  fire  insurance  may 
contain  provisions  requiring  the  company  in  case  of  loss  to 
pay  only  such  sum  as  the  parties  may  agree  upon,  and,  in 
case  of  disagreement,  that  the  loss  be  fixed  by  appraise- 
ment, it  is  not  essential  that  the  complaint  in  an  action  on 
the  policy  should  afiirmatively  show  that  no  demand  has 
been  made  by  the  company  for  arbitration  and  appraise- 
ment, but  the  insured's  refusal  to  arbitrate  is  a  matter  of 
defense. — Davit  v.  Atlas  Assurance  Co 232 

5.  Same— Attacking  Validity  of  Award.  The  validity  of  an 
award  adjusting  the  loss  under  the  terms  of  a  policy  of  in- 
surance may  be  assailed  in  an  action  on  the  policy,  and  it 
is  not  necessary  that  the  award  should  be  first  set  aside  in 

a  competent  court. — Id 232 

6.  Same.  Where  an  attempted  arbitration  and  award  entered 
into  between  the  insurer  and  insured  as  required  by  the 
terms  of  an  insurance  policy,  in  case  of  loss,  is  defective, 
and  through  the  fault  of  the  insurer  there  is  a  failure  to 
enter  upon  a  new  arbitration,  the  insured  has  a  right  to 
maintain  an  action  for  the  recovery  of  whatever  damage  he 
has  sustained  by  loss  or  injury  to  the  property  covered  by 
the  policy.— Id 232 
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7.  Adjustment  of  Loss— Waiver  of  Conditions.  Where  an  in- 
surance company,  for  the  purpose  of  adjusting  a  loss,  enters 
into  an  agreement  for  submission  to  arbitration  and  a]>- 
praisement,  which  is  in  terms  materially  different  from  that 
provided  for  by  the  policy,  the  company  waives  the  right 
to  demand  a  new  appraisement  pursuant  to  the  terms  of 
the  policy.— Id 232 

8.  Appraisement  of  Loss — Waiver.  Where  an  award  of  loss 
against  an  insurance  company  is  defective,  the  failure  of 
the  company  to  demand  a  new  appraisement  under  the 
terms  and  conditions  of  the  policy,  until  nearly  a  year 
after  the  fire  occurred  and  after  the  commencement  of  suit 
upon  the  policy,  will  constitute  a  waiver  of  the  conditions 

of  the  policy  in  that  respect. — Davis  v.  Imperial  Ins.  Co.. .  241 
INTOXICATING  LIQUORS. 

1.  Unlicensed  Sale — Burden  of  Proof.  In  a  prosecution  for 
selling  intoxicating  liquors  without  a  license  therefor,  the 
burden  is  upon  the  defendant  to  show  that  the  sale  was 
made  under  a  lioenBe.— State  v,  Shelton 590 

2.  Same — Evidence^  In  a  prosecution  for  selling  whiskey 
without  license,  the  fact  that  a  witness  testified  to  the  sale 
of  blackberry  brandy  cannot  be  urged  as  error,  when  the 
prosecution  made  no  attempt  to  pursue  the  subject  and  there 
was  no  motion  to  strike  the  answer  on  the  part  of  the  de- 
fendant.—/d 590 

3.  Same.  The  refusal  to  instruct  the  jury  to  find  a  verdict  for 
defendant,  in  a  prosecution  for  selling  liquor  without  a 
license,  is  not  erroneous,  when  the  testimony  of  the  prose- 
cuting witness,  au  unwilling  one  for  the  state,  shows  that 
he  purchased  whiskey  from  defendant  about  six  months 
prior  to  the  finding  of  the  indictment  against  him,  al- 
though the  testimony  of  defendant,  they  being  the  only 
two  witnesses,  is  fiatly  contradictory. — Id 590 

4.  Same.  Where  the  prosecuting  witness,  in  the  trial  of  an 
indictment  for  selling  intoxicating  liquors,  has  testified  that 
he  purchased  whiskey  at  defendant's  drug  store  and  made 
an  entry  thereof  in  a  poison  register  kept  for  the  entry  of 
sales  of  liquor  and  poisons,  and  the  defendant  has  testified 
that  there  was  no  entry  of  sale  to  witness  except  of  Paris 
green,  it  is  error  for  the  court  to  exclude  testimony  as  to 
the  date  of  such  purchase,  and  also  to  exclude  testimony  as 
to  the  registry  book  kept  by  defendant,  on  the  ground  of 

immateriality  of  the  evidence. — Id 590 

See  CoNSTrruTiONAL  Law,  2\  Indictment  and  Information. 
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1.  Pertons  Concluded  by.  The  fact  that  a  judgment  in  an  ac- 
tion had  determined  that  certain  land  had  been  dedi- 
cated by  a  grantor,  would  not  make  the  judgment  evi- 
dence in  an  action  by  a  grantee  against  the  grantor,  when 
the  grantor  was  not  a  party  to  the  prior  action  and  had 
not  been  legally  notified  to  protect  the  title  conveyed  by 
his  deed ;  and  his  knowledge  of  the  prior  action  and  pres- 
ence there  as  a  witness  would  not  render  him  responsible 
for  the  result  in  such  action. — Anderson  v.  Bigelow 188 

2.  Signing  by  Jvdge — Notice  to  Adverse  Party,  Under  Laws 
1893,  p.  112,  §  3,  the  prevailing  party  has  a  right  to  present 
his  decree  to  the  court  for  signature  without  giving  the  other 
party  notice  of  the  time  and  place  of  signing  the  same. — 
Brooks  V.  James  385 

3.  Presumption  as  to  Community  Obligation.  The  presumption 
as  to  a  judgment,  in  the  absence  of  proof,  is  that  it  is 
based  upon  a  community  debt. — Ooetzinger  v.  Rosen/eld 392 

4.  Priority  of  Lien  between  Mortgage  and  Judgment  Recorded 
Same  Day,  Where  a  mortgage  executed  to  secure  an  ante- 
cedent debt  is  recorded  on  the  same  day  that  a  judgment 
is  entered  against  the  mortgagor,  the  equities  between  the 
two  are  equal  and  they  should  be  pro  rated  in  the  proceeds 
from  the  real  estate  covered  by  both  liens,  when  it  appears 
that  the  mortgagee  had  knowledge  of  the  pendency  of  the 
action  in  which  the  judgment  was  rendered  and  had  filed 
his  mortgage  for  record  but  a  short  time  prior  to  the  entry 

of  judgment. — Id 892 

5.  Collateral  Attack — Presumption  as  to  Service  of  SummowL 
The  recital  in  a  judgment  of  due  service  by  publication 
raises  the  presumption,  prima  fade^  of  a  valid  service,  and, 
on  collateral  attack,  courts  are  bound  to  presume  in  sup- 
port of  the  judgment  that  a  sufficient  showing  of  service 

of  summons  had  been  made. — Christofferson  v.  Pfennig 491 

6.  Same. — Action  Barred  by  Statute  of  Limitations,  The  pte- 
sumption  as  to  the  validity  of  a  judgment  cannot  be  over- 
thrown on  collateral  attack  on  the  ground  that  the  face  of 
the  record  shows  that  the  cause  of  action  might  h»ve  been 
barred  by  the  statute  of  limitations.— Jd 491 

See  Appeal,  82-34;  Chattbl  Mortqagbs,  1,  3;  Exbcu- 
TORS  AKD  Administbatobs,  1-3;  Pboobsb,  3. 

JUfUSDICTION.    See  AppBAjaANCB;  Oodbts;  Ouxucal  iLa^w, 
15 ;  Pbocbss,  3. 
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JURY. 

1.  SelecHon  of  Jury  List— Challenge  to  Panel,  The  fact  that 
the  county  commiflsionerB  selected  less  than  the  names  of 
one  hundred  persons  to  serve  as  petit  jurors  during  a  cer- 
tain year,  is  not  ground  of  challenge  to  the  panel,  under 
Ckxie  Proc.,  §68,  giving  the  right  to  select  less,  ''if  from 
any  cause  the  county  commissioners  are  unable  to  select 
the  full  number,"  even  though  no  showing  is  made  in  the 
certificate  of  the  commissioners  to  the  clerk  of  the  su- 
perior court,  setting  forth  the  reason  why  such  less  num- 
ber had  been  selected.— iStof«  v.  Siraub Ill 

2.  Same,  A  change  in  the  law  providing  for  the  selection  of  a 
list  of  jurors,  is  not  ground  of  challgene  to  the  panel  of  jurors 
selected  under  the  former  law,  when  it  does  not  appear 
that  any  material  interest  of  the  defendant  is  affected 
thereby,  and  the  new  law  especially  provides  that  it  is  the 
intention  of  the  act  that  the  selection  under  the  old  law 
should  remain  intact,  unless  for  some  good  reason  the 
county  commissioners  see  fit  to  set  it  aside  and  make  a  new 
selection. — Id \ Ill 

3.  Challenge  of  Juror —  Opinion  as  to  Ouilt  of  Accused.  It  is  not 
ground  of  challenge  for  cause  to  a  juror  on  the  ground  of  en- 
tertaining  an  opinion  as  to  the  guilt  or  innocence  of  a  de- 
fendant, when  the  juror  has  not  voluntarily  testified  to  such 
fact,  but  has  been  led  into  the  expression  of  an  opinion  by 
the  adroit  questioning  of  the  attorneys  for  the  defense. — 

Id Ill 

4.  Right  to  Jury  Trial —  Quo  Warranto.  As  the  right  to  trial 
by  jury  in  quo  warranto  proceedings  did  not  exist  at  com- 
mon law  at  the  date  of  the  early  settlement  of  this  country, 
nor  was  authorized  by  statute  at  the  date  of  the  adoption  of 
the  fltate  constitution,  the  constitutional  provision,  that 
"the  right  of  trial  by  jury  shall  remain  inviolate,"  is  ina]>- 
pHcable  in  proceedings  to  try  the  right  to  a  public  office. 
SiaU,  exrel.  Mullen,  v.  DoheHy 882 

6.  How  Sworn,  Although  Laws  1891,  p.  69,  §  68,  provides  that 
the  jury  in  a  criminal  case  shall  be  sworn  well  and  truly  to 
try  the  issue  between  the  state  and  the  prisoner  at  the  bar 
<*  according  to  the  evidence,''  yet  an  oath  in  the  following 
form,  "  You  and  each  of  you  do  solemnly  swear  that  you 
will  well  and  truly  try  Lthe  prisoner  named  ]  and  true  de- 
liverance make  between  the  state  and  the  prisoner  at  the 
bac»"  is  not  ground  for  reversal,  when  they  have  been 
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charged  by  the  court  that  their  verdict  was  to  be  rendered 
upon  the  evidence  produced  in  the  caae. — Stale  «.  Oin  Pan.  425 

See  CoNBTiTCTTiONAL  Law,  3;  Criminal  Law,  9;  Pbohi- 
BiTioN,  Writ  of,  1. 

LANDLORD  AND  TENANT. 

1.  Right  of  Lessee  to  Remove  Buildings,  The  failure  of  a  tenant 
to  remove  buildings,  placed  upon  leased  premises  within 
the  period  of  his  tenancy,  will  not  work  a  forfeiture  of  the 
right  to  remove  them,  when  the  delay  has  been  caused  by 
the  pendency  of  negotiations  between  landlord  and  tenant 
respecting  a  renewal  of  the  lease  or  a  purchase  of  the  build- 
ings.— Merriam  t>.  Ridpath 104 

2.  Lease—  Condition  Subsequent.  An  instrument  granting  a 
right  of  way  for  a  log  and  lumber  tramway  on  condition 
that  such  privilege  and  right  should  extend  no  longer  than 
the  use  of  the  premises  for  such  purposes  constitutes  a  lease- 
hold interest  upon  condition  subsequent. — Knapp  v.  Craw- 
ford    524 

See  Mechanics'  Liens. 

LIMITATION  OF  ACTIONS.    See  Appeal.  3;  Judgment,  6; 
Municipal  Corporations,  27,  28,  38;  Taxation,  9,  11. 

LIS  PENDENS. 

1.  Constructive  Notice — Parties  Affected.  The  filing  of  a  writ  of 
attachment  in  the  county  auditor's  office  is  not  construc- 
tive notice  to  one  who  subsequently  acquires  rights  under  a 
grantee  of  the  attachment  debtor. — Johnson  v,  Irwin 652 

2.  Same,  The  provisions  of  Laws  1893,  p.  412,  §  17,  which 
declare  that  every  person  whose  conveyance  or  incum- 
brance is  executed  or  recorded  subsequent  to  the  filing  of 
the  notice  of  lis  pendens  shall  be  deemed  a  subsequent  pur- 
chaser or  incumbrancer  and  shall  be  bound  by  all  proceed- 
ings taken  after  the  filing  of  the  notice,  applys  only  to 
persons  whose  conveyance  or  incumbrance  is  taken  from 
the  parties  to  the  suit  and  not  from  strangers  to  the  record. 

Id : 652 

LOGS  AND  LOGGING. 

Laborer's  Lien —  When  Exists  Upon  Shingles.  Laborers  get- 
ting out  shingle  blocks  for  one  company  were  entitled  to 
liens  on  the  shingles  manufactured  therefrom  by  another 
company  which  still  retained  possession  thereof,  under  Laws 
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1893,  p.  428,  ^  2,  where  such  shingles  had  been  mannfao- 
tured  under  the  existing  contract  between  the  two  com- 
panies whereby  one  was  to  furnish  a  specified  number  of 
shingle  blocks  per  month  and  the  other  was  to  cut  said 
blocks  into  shingles  at  a  specified  rate  per  month,  and  pay- 
ment was  to  be  made  monthly  to  the  company  furnish- 
ing the  blocks  in  accordance  with  the  number  of  shingles 
sold  the  previous  month. — Munroe  v,  Sedro  Lumber  <k 
Shingle  Co 684 

MASTER  AND  SERVANT. 

1.  Duty  of  Maeter  to  Provide  Safe  Appliances.  It  is  the  jwsi- 
tive  duty  of  a  master  toward  his  servant  to  provide  rea- 
sonably safe  machinery,  tools  and  appliances  with  which  to 
prosecute  the  work  undertaken,  and  to  keep  them  reason- 
ably safe. — Ogle  v.  Jonee 319 

2.  Same — Vice  Principal.  Where  the  performance  of  the  mas- 
ter's duty  to  provide  proper  appliances  is  entrusted  to  an- 
other, the  latter  becomes  a  vice-principal,  whose  failure  in 
that  respect  is  the  failure  of  the  master.— Jd 319 

See  Constitutional  Law,  4. 
MECHANICS'  LIENS. 
Building  Erected  by  Lessee — Liability  of  Lessor.  The  owner 
of  land  may  be  charged  with  mechanics'  liens,  through 
the  construction  of  a  building  thereon  by  a  lessee,  when 
the  contract  between  landlord  and  tenant,  while  in  effect  a 
lease,  at  the  same  time  is  equivalent  to  a  building  contract, 
authorizing  the  lessee  to  proceed  with  the  construction  as 
the  agent  of  the  owner.— Kremer  v,  Walton 139 

MERGER.    See  Mortgages,  3-5. 
MORTGAGES. 

1.  Conveyance  of  Mortgaged  Lands  by  Mortgagee— When  Oper- 
ates as  Assigi^ment  of  Mortgage.  A  mortgagee,  who|becomes 
the  purchaser  of  the  mortgaged  premises  at  a  foreclosure 
sale,  which  is  void  for  any  reason,  takes  such  construct- 
ive possession  of  unoccupied  lands  that  his  deed  purporting 
to  convey  the  legal  title  to  such  property  will  vest  in  his 
grantee  the  title  to  the  mortgage  and  the  debt  secured 
thereby. — Smithson  Land  Co.  v.  Brantigam I74 

2.  Setting  Aside  Void  Foreclosure— Parties.  In  an  action  to  set 
aside  foreclosure  proceedings,  a  grantee  of  the  purchaser  at 
a  void  foreclosure  sale  is  a  necessary  party,  and  money  de- 
posited in  court  by  the  plaintiff  for  the  redemption  of  the 
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land  from  the  mortgage  becomes  the  property  of  sach 
grantee,  upon  a  decree  setting  aside  the  foreclosare  pro- 
ceedings.—/d 174 

3.  Merger.  A  court  of  equity  will  not  compel  a  merger  where 
land  is  deeded  to  a  prior  mortgagee,  if  subsequent  to  the 
making  of  the  mortgage  the  grantor  has  burdened  the  land 
with  a  second  mortgage. — Hitchcock  y.  Nixon 281 

4.  Same—To  Whom  Available.  Although  the  doctrine  of  non- 
merger  may  prevail  in  the  interest  of  a  mortgagee  acquiring 
legal  title  to  land,  when  such  mortgage  is  paid,  the  question 
of  non-merger  cannot  be  kept  alive  for  the  benefit  of  a  subse- 
quent incumbrancer  of  the  grantee.— JJ 281 

5.  Sams.  Where  mortgaged  premises  are  deeded  to  the  mort- 
gagee, burdened  with  a  subsequent  mortgage,  which  has 
been  properly  recorded,  and  the  grantee  himself  executes 
a  mortgage  thereon  to  other  parties,  the  latter  must  be 
held  as  taking  a  lien  subject  to  that  of  the  junior  Incum- 
brance on  the  land  at  the  time  of  its  conveyance  from  the 
original  mortgagor  to  the  original  mortgagee,  as  the  doc- 
trine of  non-merger  in  tavor  of  the  original  mortgagee  can- 
not be  taken  advantage  of  by  the  last  mortgagee.— -Jd 283. 

6.  PayTnent — May  Be  Pleaded  by  Junior  Mortgagee.  The  pay- 
ment of  a  mortgage  is  not  such  a  personal  right  as  can  be 
peaded  only  by  the  original  parties  to  the  mortgage,  bat  a 
junior  mortgagee  has  the  same  right  to  plead  it. — Id 281 

7.  Does  Not  Convey  Title  by  Purchase.  Since  a  mortgage  con- 
veys no  title,  under  the  laws  of  this  state,  a  mortgage  of 
real  estate  is  not  a  purchase  within  the  meaning  of  the 
recording  laws. — Id 281 

8.  Action  of  Foreclosure — Proof  of  Non-Payment.  In  an  action 
to  foreclose  a  mortgage  upon  real  estate,  to  which  no  pleaoi 
payment  has  been  set  up  in  the  answer,  non-payment  la 
prtma/acie  established  by  the  introduction  in  evidence  of  a 
certified  copy  of  the  mortgage  as  recorded,  and  by  the 
further  testimony  of  witness  that  the  mortgage  had  not 
been  paid. — Ooon  Oan  v.  Richardson 873 

9.  Award  in  Condemnation  Proceedings  — Right  of  Mortgages  to 
Share.  A  mortgagee,  who  has  failed  to  aflsart  his- right*  tD 
moneys  awarded  for  condemnation  of  a  portion  of  the  mort- 
gaged premises  until  after  the  expiration  of  the  period 
allowed  for  redemption  from  a  sale  under  forecloeure  of  his 
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mortgage,  is  estopped  from  asserting  any  claim  thereto. — 
Commercial  National  Bank  v.  Johnson 586 

10.  Same.  A  mortgagee  who  has  foreclosed  and  received  a 
sheriff's  deed  to  the  premises  is  entitled,  as  against  the 
mortgagor  and  junior  claimants,  to  moneys  subsequently 
paid  for  the  appropriation  of  a  portion  of  the  mortgaged 
land,  pursuant  to  condemnation  proceedings  instituted 
pending  his  acquisition  of  the  full  titie.— Id 686 

11.  Same.  An  execution  creditor  is  not  entitied  to  share  in  an 
award  paid  as  damages  for  the  appropriation  of  real  estate 
as  against  a  mortgagee  in  possession  of  tl^e  property  be- 
fore suit  by  the  execution  creditor.— Jd 536 

12.  BeformaHon  of  Mortgage.  A  mortgage  may  be  properly  re- 
formed in  respect  to  correctly  describing  the  date  of  matur- 
ity of  the  note  secured.— /d 536 

13.  Foreclosure  Upon  Land  in  Two  Counties.  Two  mortgages  se- 
curing the  same  debt,  but  covering  land  in  different  coun- 
ties, may  properly  be  foreclosed  in  either  county,  as  they 
should  be  regarded  as  one  instrument.- Jd 586 

14.  Attorney  Fees.  An  allowance  of  $800  attorney  fees  for  the 
foreclosure  of  a  mortgage  for  $11,000  will  iSot  be  set  aside 
when  the  mortgage  provides  for  a  reasonable  attorney's 
fee,  although  the  notes  themselves  specify  $800  as  the  attor- 
ney's fee.— Jd 636 

15.  Option  to  Declare  Due  for  Non-Payment  of  Taxes.  The  mort- 
gagee may  elect  to  treat  the  mortgage  as  due  prior  to  its 
maturity,  when  it  provides  that  *'if  said  sum  ...  is 
not  paid  when  the  same  is  due,  and  if  the  taxes  and  assess- 
ments .  .  .  are  not  paid,  .  .  .  then  said  party  of 
the  second  part  shall  be  entitled  to  the  possession  of  said 
premises,"  the  mere  fact  of  such  conditions  being  joined 
conjunctively  not  requiring  a  concurrence  of  maturity  aiid 
non-payment  of  taxes  before  the  mortgagee  would  be  en- 
titled to  fbreclosure.— Jb^twon  v.  Irwin  652 

16:  Foreclosure— Paramount  TiUe—  TriaJ.  of  Issue.  Where  a 
complaint  in  an  action  to  foreclose  a  mon^t&ge  tenders  issue 
Opon  the  priority  of  respective  liens  and  issue  is  joined 
therein  by  a  defendant  claiming  paramount  titie,  he  cannot 
after  trial  raise  the  objection  that  the  action  should  have 
been  dismissed  as  to  him  on  the  ground  that  he  asserted 
paramount  title.^/d 652 

17.  Same.  In  a  suit  for  foreclosure  of  a  mortgage  plaintiff  is 
entitled  to  the  tdal  of  an  issue  raised  as  to  whether  (3i0 
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title  to  the  premises  asserted  by  a  defendant  other  than 
the  mortgagor  was  acquired  prior  or  subseqaent  to  the  exe- 
cution of  the  mortgage.— J(i 652 

See  Aliens,  1,  3;  Building  and  Loan  Associations; 

COBPOBATIONB,  2,  10, 11 ;   FlZTUBBS,!.  2  ;  JUDOMSNT,4. 

MUNICIPAL  CORPOBATIONS. 

1.  Annexation  of  Territory  —  Private  Action.  The  qaestion 
whether  a  municipal  corporation  has  legally  included  ad- 
joining territory  in  its  corporate  limits,  cannot  be  raised  by 
a  private  citissen  in  an  action  to  restrain  the  collection  of 
taxes.— jPrac«  v.  Tacoma 69 

2.  TcLxation — Agricultural  Lands  Within  City  Limits,  The 
taxation  by  a  city  for  municipal  purposes  of  a  body  of 
agricultural  land  lying  within  its  corporate  limits,  is  not  a 
taking  of  private  property  without  just  compensation,  al- 
though the  premises  may  be  beyond  the  line  and  range  of 
municipal  benefits.— Jd 69 

3.  Street  Illegally  Opened  — Liability  of  City  for  Defects  in. 
Although  a  city  may  have  no  right  to  lay  out  a  street  over 
tide  lands  belonging  to  the  state,  yet  where  a  street  has 
been  laid  out  over  such  land,  used  by  the  city  as  a  highway 
and  the  public  invited  to  use  it  as  such,  it  becomes  the  duty 
of  the  city  to  maintain  it  in  proper  repair,  and  to  protect 
the  life  and  limb  of  those  so  invited  to  travel  upon  it. — 
Taake  v,  Seattle 90 

4.  Street  Improvements — Reassessment  of  Benefits.  In  an  ac- 
tion to  enforce  a  reassessment  of  the  costs  of  local  improve- 
ments, a  finding  that  the  property  had  been  duly  assessed 
under  proceedings  which  were  invalid  is  supported  by  the 
introduction  in  evidence  of  the  original  assessment  roll, 
pleadings,  findings  and  judgment  of  the  superior  court  and 
judgment  of  the  supreme  court  declaring  said  assessment 
ineffectual  and  void. —  New  Whatcom  v.  Bellingham  Bay 
Imp.  Co 131 

6.  Same — Notice — Due  Process  of  Law.  Notice  of  the  reassess- 
ment of  costs  for  local  improvements,  under  a  statute  requir- 
ing objections  to  the  roll  to  be  made  within  ten  days  from 
the  last  publication  of  the  notice,  cannot  be  held  as  so  short 
as  not  to  constitute  due  process  of  law,  when  it  appears 
that  the  proceedings  to  reassess  the  property  had  been 
pending  for  some  time,  that  the  reassessment  could  be  had 
only   by  ordinance  and  this  had  been  published  in  the 
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official  newspaper  setting  forth  in  sabstance  the  facts  re- 
lating to  the  first  assessment,  and  that  defendant  had  been 
contesting  the  cost  of  the  improvements  for  several  years, 
and  was,  in  some  sense,  a  party  to  the  entire  proceedings 
from  the  beginning. — Id 131 

6.  Same  —  Objections  to  AgseisjnerU  —  When  Must  Be  Urged. 
The  fact  that  an  assessment  was  not  legally  levied  as  re- 
spects benefits  charged  cannot  be  urged  on  foreclosure 
when  objections  had  not  been  urged  at  the  time  of  making 

assessment. — Id 181 

7.  Sajne— Assessment  of  Benefits,  An  assessment  of  property 
for  street  improvements  according  to  its  frontage,  is  not 
improper,  under  a  statute  requiring  assessments  to  be  ac- 
cording to  benefits,  when  the  benefits  have  been  actually 
assessed  in  proportion  to  frontage.— Id 131 

S.  Foreclosure  of  Assessment — Purchase  by  City,  In  an  action 
to  foreclose  street  assessments,  a  decree  providing  that  the 
city  might  purchase  the  lands  at  the  foreclosure  sale  is  not 
erroneous,  when  its  charter  authorizes  the  city  to  purchase, 
receive,  hold  and  enjoy  real  and  personal  property  and  dis- 
pose of  the  same  for  the  public  benefit,  and  the  legislature 
has  further  authorized  cities  to  bid  in  property  in  default 
of  other  bidders,  when  sold  for  special  assessments. — Id.. . .  131 

9.  Street  Improvements — Assessment  of  Railroad  Tracks,  A 
railroad  track  and  right  of  way  are  liable  to  assessment  for 
benefits  resulting  from  the  construction  of  street  improve- 
ments, under  Laws  1893,  p.  227,  sees.  1,  2,  which  provide 
that  all  property  benefited  by  the  improvement  shall  be 
assessed  to  the  extent  to  its  proi>ortionate  part  of  the  ex- 
pense.— New  Whatcom  v.  Bellingham  Bay,  etc.,  R.  E.  Co.. .  137 

10.  Collection  of  Assessments  — Counterclaim,  In  an  action  by 
a  city  to  recover  benefits  for  street  improvements,  the  de- 
fendant cannot  offset  a  claim  for  materials  furnished  the 
contractor  who  had  charge  of  making  the  improvements. — 
New  Whatcom  v.  Bellingham  Bay  Imp.  Co 138 

11.  Street  Improvements  —  Notice.  Where  due  notice  of  inten- 
tion to  improve  a  certain  extent  of  street  is  given,  the 
property  owner  cannot  complain  of  want  of  notice  by  reason 
of  the  fact  that  subsequently  another  notice  is  published 
covering  an  improvement  for  which  the  former  notice  was 
given  and  a  continuation  of  such  improvement,  although 
the  subsequent  publication  may  not  afford  notice  for  such 
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length  of  time  as  the  law  requires.— i^ett^r  v.  New  What- 
com  178 

12.  Same.  Under  a  city  charter,  which  required  a  survey,  dia- 
gram and  estimate  of  proposed  street  improvements  to  be 
filed  in  the  office  of  the  city  clerk,  a  notice  to  property 
owners  referring  to  such  information  on  file  is  sufficient 
without  setting  out  the -materials  to  be  used  or  the  charac- 
ter of  the  work  proposed.— 7d 178 

f 

13.  Same  —  Collection  of  AssessmenU.  Where  a  city  charter  does 
not  require  the  completion  of  a  street  improvement  before 
the  collection  of  assessments  therefor,  the  property  owners 
may  be  compelled  to  pay  such  assessments,  although  the 
work  may  have  never  been  completed,  owing  to  the  ex- 
haustion of  the  estimate  made  by  the  engineer. — Id 178 

14.  Same — Error  in  Name  of  Owner — Idem  Sonans.  The  fact 
that  a  lot  assessed  for  a  street  improvement  was  listed  in 
the  name  of  '*  S.  D.  Henning"  instead  of  S,  W,  Herring, 
will  not  defeat  the  title  of  a  purchaser  of  the  lot  at  a  sale 
ordered  for  the  collection  of  the  assessment,  when  the  prop- 
erty assessed  was  properly  described.- Jd 178 

15.  Same --Tax  Deeds.  Under  the  law  in  force  in  1884,  tax 
deeds  for  the  sale  of  land  for  street  improvement  assess- 
ments properly  ran  in  the  name  of  the  territory,  and  not 

of  the  city,  as  grantor.— Jd 178 

16.  Street  Improvements  —  Failure  to  Levy  Assessments  —  Liability 
of  City.  Where  the  law  governing  the  making  of  sti:eet  im- 
provements by  cities,  and  a  contract  thereunder,  provide 
that  the  special  tax  or  assessment  for  meeting  the  expense 
of  such  improvement  shall  be  levied  and  collected  without 
delay  and  in  the  shortest  time  possible,  the  failure  of  the  city 
to  proceed  with  the  collection  of  assessments  until  barred 
by  the  statute  of  limitations,  in  the  matter  of  enforcing  suck 
assessments,  will  render  the  city  primarily  liaUe  for  ex- 
pense of  the  improvements,  even  if  the  delay  was  due  to  a 
mistake  as  to  the  law,  in  which  both  the  city  and  the  con- 
tractors shared. — McEwan  «.  Spokane 212 

17.  Liability  for  Negligence  —  Performance  of  Corporate  Powers 
in  Irregular  Manner,  Where  a  municipal  ccHrporataon  un- 
dertakes the  construction  of  a  public  work  which  falls  legiti^ 
mately  within  its  corporate  powers,  it  is  liiU>le  ior  any 
injuries  resulting  from  the  negligence  of  an  employee,  al- 
though in  attempting  to  exercise  such  power  the  corporate 
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anthorities  act  in  excess  of  the  powers  conferred  by  the  char- 
ter, and  enter  into  a  contract  that  is  clearly  ultra  vires, — 
Colleruworth  v.  New  Whatcom 224 

18.  Contracts.  The  contract  of  a  monicipal  corporation  is  gov- 
erned by  the  same  mles  as  that  of  a  private  individual, 
where  the  contract  is  within  the  scope  of  tbe  power  and 
authority  conferred  by  law  on  the  corporation,  subject 
only  to  the  limitation  that  a  person  dealing  with  munici- 
pal officers  is  conclusively  presumed  to  know  the  extent  of 
the  power  and  authority  which  the  law  has  conferred  upon 
the  officer  with  whom  he  deals,  and  is  also  presumed  to 
know  that  the  law  exacts  and  requires  of  such  officer  the 
utmost  good  faith  and  lo3ralty  to  such  municipality. — To- 
coma  V.  Tacoma  Light  A  Water  Co 288 

19.  Same  — Failure  of  Officers  to  Discharge  Their  Duty  to  City-^ 
Effect,  Persons  who  deal  with  public  corporations  through 
the  proper  officers,  and  who  observe  good  faith  and  make 
use  of  no  unlawful  means  or  corrupt  practices,  are  not  ac- 
countable for  a  failure  or  neglect  of  such  officers  to  discharge 
their  duties  to  the  corporations  whom  they  serve,  but, 
in  such  cases,  the  corporation  must  look  to  its  own  officers 
and  not  to  the  parties  dealing  with  them. — Id 288 

20.  Officers — Appointment.  The  appointment  by  the  mayor  of  a 
commissioner  of  public  works  is  not  subject  to  confirmation 
or  rejection  by  the  city  council,  when  tbe  charter  expressly 
provides  that  the  person  appointed  by  the  mayor  ''shall 
hold  office  at  the  pleasure  of  the  appointing  power." — State^ 

ex  rel,  Mullen,  v.  Doherty 882 

21.  Amendments  to  Charter  —  Failure  of  Clerk  to  Record — Effect. 
The  omission  of  the  city  clerk  to  record  the  amendments 

to  the  city  charter,  adopted  by  vote  of  the  electors  of  the 
dty,  wonld  not  invalidate  the  amendments  themselves,  but 
merely  affect  the  manner  of  their  proof. — Id 882 

22.  Icy  Sidewalks  —  Negligence  of  City.  Where  an  accumula- 
tion of  snow  and  ice  upon  a  sidewalk  becomes  rough,  un- 
even and  rounded  up  to  such  an  extent  that  it  is  dangerous 
for  persons  passing  over  it,  it  constitutes  an  obstruction  to 
travel  which  it  is  the  duty  of  the  city  to  remove,  and  any- 
one injured  thereby,  while  in  the  exercise  of  ordinary  care 
and  prudence,  is  entitled  to  recover  damages  from  the  city. 
Smith  V.  Spokane 403 

28.  Lifibility  for  Injuries  —  Contributory  Negligence,  The  ques- 
tion of  the  contributory  negligence  of  plaintiff,  in  an  action 
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for  damages  received  through  the  negligence  o!  a  city  in 
allowing  an  accamulation  of  ice  and  snow  to  remain  heaped 
up  in  a  dangerous  condition  on  one  of  its  sidewalks,  is  for 
the  jury,  when  it  appears  that  plaintiff  was  proceeding 
along  the  walk  in  the  evening,  not  very  rapidly,  and  as  care- 
fully as  persons  ordinarily  walk  along  the  street ;  that  she 
slipped  and  fell  on  this  accumulation  of  ice,  receiving  pain- 
ful injuries ;  that  the  place  was  lighted  hy  an  electric  light 
and  she  noticed  its  condition  after  she  fell,  hut  it  does  not 
clearly  appear  that  she  noticed  its  condition  before  stepping 
upon  it;  that  during  the  preceding  three  weeks  she  had 
safely  passed  over  the  walk  in  the  day  time  five  or  six 
times,  the  last  time  about  a  week  before  the  accident;  and 
that  the  ice  and  snow  at  the  place  of  the  accident  appeared 
to  be  in  about  the  same  condition  as  it  was  the  last  time 
she  passed  over  it,  about  a  week  before. — Id,. 40S 

24.  Same.  The  fact  that  the  plaintiff  may  have  had  prior 
knowledge  of  the  dangerous  condition  of  a  sidewalk  is  not 
itself  conclusive  proof  of  contributory  negligence  on  her 
part  m  subsequently  walking  thereon. — Id 408 

26.  lUegal  Incorporation—  Validation  of  Contracts — Reastess^ 
ment  for  Local  Improvements.  Laws  1898,  p.  226,  i  1,  pro- 
viding for  a  reassessment  for  local  improvements  in  cities 
and  towns,  when  the  original  assessment  has  been  declared 
invalid  for  any  cause,  does  not  contemplate  a  direct  pro- 
ceeding for  the  purpose  of  adjudicating  its  invalidity,  bat 
it  is  sufficient  if  its  illegality  has  been  declared  either 
directly  or  by  virtue  of  any  decision  of  a  court. — State  ex  rtL 
Hemen  v.  Ballard* 418 

26.  Same.  Contracts  for  local  improvements  in  towns  illegally 
incorporated  under  the  acts  of  1888  and  1890  are  expreesly 
validated  by  Laws  1893,  p.  183,  providing  for  the  legaliz- 
ation of  towns  which  had  attempted  to  incorporate  or  rein- 
corporate under  Gen.  Stat.,  (4406-600;  and  a  reassessment 
for  such  improvements  is  authorized  by  Laws  1893,  p.  228, 
since  the  invalidity  of  assessments  during  the  period  of 
void  incorporation  had  been  adjudicated  by  t.he  courts  in 
the  case  of  other  towns  similarly  situated. — Id 418 

27.  Same  —  Enforcement  of  Asseeamentt — Statute  of  Limitati^ms. 
The  statute  of  limitations  will  not  begin  to  run  against 
rights  of  action  arising  out  of  the  contracts  of  a  town  ille- 
gally incorporated,  until  the  subsequent  validation  of  the 
incorporation  and  of  its  contracts  theretofore  made. — Id. .  418 
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28.  Same.  The  act  of  March  20, 1895  (Laws  1895,  p.  270),  pro- 
viding that  actions  to  enforce  liens  for  special  assessments 
by  cities  and  towns  may  be  commenced  within  ten  years 
after  their  delinquency,  has  the  effect  of  giving  a  ten  years' 
extension  to  rights  of  action  which  had  not  been  barred  by 
the  two  years'  limitation  act  at  the  time  of  the  taking  effect 

of  the  later  act.— 7d 418 

29.  Negligence—  Condition  of  Property,  In  an  action  to  recover 
damages  for  injuries  received  through  the  breakage  of  the 
city's  water  pipe  as  a  result  of  alleged  defects  therein,  an 
instruction  is  not  misleading  which  charges  the  jury  that 
"  if  the  defects  were  of  such  a  character  as  could  not  have 
been  readily  ascertained  upon  reasonable  inspection  there- 
of and  were  unknown  to  defendant,  then  you  cannot  con- 
sider such  defects,"  as  the  use  of  the  word  *'  inspection  " 
implies  more  than  optical  observation,  and  is  usually  under- 
stood to  embrace  tests  and  examination. — Fidelity  d  Casu- 
alty Co.  V.  Seattle 445 

30.  Action  Upon  Street  Grade  Warrants — Pleading.  In  an  ac- 
tion against  a  city  to  recover  the  amount  due  upon  street 
grade  warrants,  an  allegation  in  the  complaint  that  the  city 
duly  made  and  entered  into  the  contract  for  the  street  im- 
provement, set  forth  therein,  is  sufficient  to  admit  proof  of 
the  ordinance  and  of  all  other  facts  necessary  to  show  juri»- 
diction  tQ  make  the  improvement  and  contract. — Bank  of 
British  Columbia  v.  Port  Townsend 451 

31 .  Same — Failure  of  City  to  Provide  Fund  for  Payment,  Where 
a  city  has  issued  a  warrant  payable  out  of  a  special  fund, 
which  it  has  agreed  to  provide  for  the  payment  of  such 
warrant,  its  failure  to  provide  such  fund,  until  the  bar  of 
the  statute  of  limitations  intervenes,  will  entitle  the  holder 
of  the  warrant  to  brin^  an  action  thereon  for  the  purpose 
of  procuring  payment  out  of  the  general  fund,  or  the  issu- 
ance of  a  warrant  to  him  upon  the  general  fund. — Id 451 

32.  Street  Improvements  ^  Liability  of  City  for  Negligence — In- 
dependent Contractor.  Where  under  its  charter  a  city  is 
given  the  management,  control  and  superintendence  of  pub- 
lic streets  and  of  the  making  of  improvements  therein, 
and  the  management,  building  and  repairing  of  all  sewers, 
whether  such  improvements  are  made  by  contractors  or  by 
the  city  directly ;  and,  under  a  contract  for  the  improvement 
of  a  street,  the  city  retains  the  right  to  direct  or  control 
the  work  and  to  discharge  all  persons  employed  thereon 


746  INDEX— Vol.  16. 


MUNICIPAL  CORPORATIONS— CJoOTiNUBD 

who  shoald  neglect  or  refuse  to  obey  the  city  engineer, 
the  contractor  is  not  an  independent  one,  within  the  mean- 
ing of  the  rule  which  exempts  a  city  from  liability  for  an 
injury  caused  by  negligence  in  the  prosecution  of  the  work, 
but  the  city  stands  in  the  position  of  respondeat  svperior.— 
Cooper  V.  Seattle 482 

33.  Enforcement  of  Assessments  —  Limitations.  The  bar  of  the 
statute  upon  the  commencement  of  an  action  to  enforce  the 
collection  of  an  assessment  for  a  street  improvement  begins 
to  run,  not  from  the  day  the  assessment  is  made  due  and 
payable  and  operative  as  a  lien  upon  the  property,  but  from 
the  date  of  delinquency  as  provided  in  the  ordinance  pro- 
viding for  the  levy  and  collection  of  the  assessment. — Seat- 
tle V,  O'Connell 625 

See  Elbctions  and  Voters.  1,  2. 
NEGLIGENCE. 

Action  for — Contributory  Negligence  —  Pleading  and  Proof. 
When  plaintiff,  in  an  action  for  damages  for  injuries  in- 
curred through  the  negligence  of  defendant,  n^^atives  con- 
tributory negligence  in  his  complaint  and  in  his  reply 
denies  the  affirmative  defense  of  contributory  n^ligence 
set  up  by  defendants,  instead  of  demurring  thereto,  he 
cannot  on  the  trial  object  to  the  introduction  of  evidence  of 
contributory  negligence  on  the  ground  that  the  answer  does 
not  state  facts  sufficient  to  constitute  such  defense. — Broum 
V.  Seattle  City  Ry.  Co 46& 

See  Municipal   Cobpobations,  3,  17,  22-24,  29,  32; 
Stbeet  Raiuioads,  1-6. 

NEGOTIABLE  INSTRUMENTS. 

1.  Action  on  Note  by  Assignee  —  Proof  of  Ownership,  The  holder 
of  a  note,  which  had  been  assigned  to  such  holder  by  in- 
dorsement of  a  corporation  through  one  of  its  officers,  can 
introduce  the  note  in  evidence  in  an  action  thereon,  as  pos- 
session of  the  note,  coupled  with  endi  indorsement,  is  suffi- 
cient to  establish  prima  facie  that  plaintiff  is  the  owner  and 
holder  thereof  and  that  it  is  unpaid. — Brooks  v.  James 23» 

2.  Indorsement  of  Note  as  Security — Parol  Evidence.  Parol  evi- 
dence is  admissible  for  the  purpose  of  showing  that  the 
transfer  of  a  promissory  note  by  indosement  had  been  given 
for  security  only,  and  that  the  plaintiflf  had  notice  of  the 
fact. — Keeler  v.  Commercial  Printing  Co 527 
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8.  Extension  of  Payment  —  Contract  for  with  SureHea.  A  con- 
tract for  extensioxi  of  the  time  of  payment  of  a  promissory 
note,  entered  into  between  the  holder  and  part  of  the  sure- 
ties thereon,  is  binding  and  valid,  although  the  principal 
makers  of  the  note  may  not  be  parties  to  the  agreement.-^ 
MercharUa'  Bank  of  Port  Townsend  v.  BtuseU 546 

4.  Aidignment  of  Promissory  Note — Action  by  Assignee,  In  an 
action  upon  a  promissory  note  by  an  assignee,  it  is  not 
necessary  to  prove  a  transfer  by  indorsement  or  written  as- 
signment in  order  to  show  title  in  plaintiff. — Seattle  National 
Bank  v,  Emmons 586 

5.  Same.  Where  the  notes  and  securities  of  one  bank  have 
been  assigned  to  another  bank  in  trust  to  secure  the  latter 
for  advances  made,  the  trustee  bank  may,  under  Code 
Proc.,  i  134,  which  requires  that  every  action  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  maintain  an 
action  upon  a  renewal  note  made  payable  to  the  assignor 
bank  some  months  subsequent  to  the  assignment,  when 
such  renewal  note  was  taken  by  the  trustee  bank  in  pay- 
ment of  other  notes  duly  transferred  to  it  by  the  prior  as- 
signment, and  had  been  made  payable  in  the  name  of  the  a 
ssignor  merely  for  convenience  in  keeping  the  accounts  of 
the  two  banks  separatc^/d 585 

See  Pbincipal  and  Surety,  3. 

NEW  TRIAL. 

When  Shofdd  be  Granted.  Where  the  trial  judge  is  not  satis- 
fied with  the  verdict,  and  is  of  the  opinion  that  it  is  not 
supported  by  the  evidence  or  is  against  the  weight  of  evi- 
dence, it  is  his  duty  to  set  it  aside,  even  though  there  may 
be  some  conflict  in  the  testimony .—Tacoma  v.  Tacoma  Light 
AWaUrCo 288 

NOVATION. 

Partnership  Debts,  Where  one  partner  promisee  the  creditor  to 
aflsume  and  pay  the  entire  debt,  and  the  creditor  promises 
to  look  to  him  alone,  a  substitution  of  debtors  is  effected 
and  the  other  partner  is  released.«-/ScoM  v.  Hallock 489 

See  Pleading,  5. 

NUISANCE. 

Obstruction  of  Navigable  Waters — Action  for  Special  Injury. 
A  complaint  in  an  aetion  for  damages  by  reason  of  the  ob- 
struction of  a  navigable  river,  does  not  state  a  cause  of  ac- 
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who  should  neglect  or  refuse  to  obey  the  city  engineer, 
the  contractor  is  not  an  independent  one,  within  the  mean- 
ing of  the  rale  which  exempts  a  city  from  liability  for  an 
injury  caused  by  negligence  in  the  prosecution  of  the  work, 
but  the  city  stands  in  the  position  of  respondeat  ftipmor.— 
Cooper  v.  Seattle 482 

33.  Enforcement  of  Aseessments — Limitations.  The  bar  of  the 
statute  upon  the  commencement  of  an  action  to  enforce  the 
collection  of  an  assessment  for  a  street  improvement  begins 
to  run,  not  from  the  day  the  assessment  is  made  due  and 
payable  and  operative  as  a  lien  upon  the  property,  but  from 
the  date  of  delinquency  as  provided  in  the  ordinance  pro- 
viding for  the  levy  and  collection  of  the  assessment. — Seat- 
tU  V,  O'ConneU «25 

See  Elections  and  Votsbs.  1,  2. 
NEGLIGENCE. 

Action  for — Contributory  Negligence — Pleading  and  Proof, 
When  plaintiff,  in  an  action  for  damages  for  injuries  in- 
curred through  the  negligence  of  defendant,  n^^ativea  con- 
tributory negligence  in  his  complaint  and  in  his  reply 
denies  the  affirmative  defense  of  contributory  n^ligence 
set  up  by  defendants,  instead  of  demurring  theretOb  he 
cannot  on  the  trial  object  to  the  introduction  of  evidence  of 
contributory  negligence  on  the  ground  that  the  answer  does 
not  state  facts  sufficient  to  constitute  such  defense. — Brown 
V.  Seattle  City  Ry.  Co 465 

See  Municipal   Cospobations,  3,  17,  22-24,  29,  32; 
Stbe£t  Railroads,  1-6. 

NEGOTIABLE  INSTRUMENTS. 

1.  Action  on  Note  by  Assignee  —  Proof  of  Ownership,  The  holder 
of  a  note,  which  had  been  assigned  to  such  holder  by  in- 
dorsement of  a  corporation  through  one  of  its  officers,  can 
introduce  the  note  in  evidence  in  an  action  thereon,  as  poe- 
session  of  the  note,  coupled  with  endi  indorsement,  is  suffi- 
cient to  establish  prima  facie  that  plaintiff  is  the  owner  and 
holder  thereof  and  that  it  is  unpaid. — Brooks  v.  James 23» 

2.  Indorsement  of  Note  as  Seeurity—Parol  Evidence.  Parol  evi- 
dence is  admissible  for  the  purpose  of  showing  that  the 
transfer  of  a  promissory  note  by  indosement  had  been  given 
for  security  only,  and  that  the  plaintiff  had  notice  of  the 
fact. — Keeler  v.  Commercial  Printing  Co W 
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8.  Extemion  of  Payment  —  Contract  for  with  Sureties,  A  con- 
tract for  extension  of  the  time  of  payment  of  a  promissory 
note,  entered  into  between  the  holder  and  part  of  the  sure- 
ties thereon,  is  binding  and  valid,  although  the  principal 
makers  of  the  note  may  not  be  parties  to  the  agreement.— 
Merchants^  Bank  of  Port  Townaend  v,  Bmsell 546 

4.  Assignment  of  Promissory  Note — Action  by  Assignee.  In  an 
action  upon  a  promissory  note  by  an  assignee,  it  is  not 
necessary  to  prove  a  transfer  by  indorsement  or  written  as- 
signment in  order  to  show  title  in  plaintiff. — Seattle  National 
Bank  v.  Emmons 586 

5.  Same.  Where  the  notes  and  secnrities  of  one  bank  have 
been  assigned  to  another  bank  in  trust  to  secure  the  latter 
for  advances  made,  the  trustee  bank  may,  under  Code 
Proc.,  i  134,  which  requires  that  every  action  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  maintain  an 
action  upon  a  renewal  note  made  payable  to  the  assignor 
bank  some  months  subsequent  to  the  assignment,  when 
such  renewal  note  was  taken  by  the  trustee  bank  in  pay- 
ment of  other  notes  duly  transferred  to  it  by  the  prior  as- 
signment, and  had  been  made  payable  in  the  name  of  the  a 
ssignor  merely  for  convenience  in  keeping  the  accounts  of 
the  two  banks  separate. — Id 585 

See  P&iNciPAL  AND  Surety,  3. 

NEW  TRIAL. 

When  Should  be  Ghranted.  Where  the  trial  judge  is  not  satis- 
fied with  the  verdict,  and  is  of  the  opinion  that  it  is  not 
supported  by  the  evidence  or  is  against  the  weight  of  evi- 
dence, it  is  his  duty  to  set  it  aside,  even  though  there  may 
be  some  conflict  in  the  testimony. — Tacoma  v.  Tacoma  Light 
&  Water  Co 288 

NOVATION. 

Partnership  Debts.  Where  one  partner  promises  the  creditor  to 
aMume  and  pay  the  entire  debt,  and  the  creditor  promises 
to  look  to  him  alone,  a  substitution  of  debtors  is  effected 
and  the  other  partner  is  released.^—^coM  v.  Hallock 439 

See  PiAADiNO,  5. 

NUISANCE. 

Obstruction  of  Navigable  Waters -^Action  for  Special  Injury. 
A  complaint  in  an  aetion  for  damages  by  reason  of  the  ob- 
struction of  a  navigable  river,  does  not  state  a  cause  of  ac- 
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tion,  when  its  only  allegation  of  damage  to  plaintiff  is  that, 
by  reason  of  the  obstruction,  he  was  unable  to  take  down 
the  river  a  steamboat  which  he  was  accustomed  to  run  on 
the  river  and  was  compelled  to  keep  it  tied  up  for  a  period 
of  twelve  days,  since  such  injury  to  him  was  one  common 
to  the  entire  public— J(m««  v.  St.  Favd,  etc.,  Ry.  Co 25 

See  Fisheries,  1 ;  Highways,  1,  2. 
OATH. 

Sufficiency  of —  Chinese  Witness.  Where  an  oath  has  been  ad- 
ministered to  a  Chinese  witness  according  to  the  custom 
and  religion  of  his  country,  the  subsequent  administration 
to  him  of  an  oath  in  the  form  prescribed  by  our  statute  is  not 
prejudicial  error.— 5tote  t;.  Qin  Pon 425 

OFFICE  AND  OFFICERS.  See  Appeal,  5;  Counties,  8;  Em- 
bezzlement, 1-3;  Injunction;  Municipal  Corpora- 
tions, 20. 

PARTIES. 

1.  Misjoinder  of  Plaintiffs,  An  action  to  remove  a  cloud  upon 
the  titles  of  plaintiffs  to  their  respective  pieces  of  land, 
caused  by  a  mortgage  upon  the  whole  of  said  land  held  by 
certain  of  the  defendants,  and  also  to  restrain  defendants 
from  fencing  up  certain  alleged  public  streets  and  alleys, 
cannot  be  maintained  jointly  by  parties  claiming  under 
separate  and  distinct  contracts  and  deeds  embracing  sepa- 
rate and  distinct  parcels  of  land  purchased  at  different  dates 
and  in  different  additions,  some  of  which  had  been  laid  out 
subsequent  to  the  sales  of  lost  in  the  prior  platted  addi- 
tions.—17<ter6acifc  V,  Meeker 185 

2.  Joinder  of  Plaintiffs  —  Claims  Against  Execution  Debtor. 
Parties  having  claims  for  services,  which,  under  Gen.  Stat., 
§3124,  tbey  are  authorized  to  maintain  against  a  judgment 
creditor  who  has  levied  upon  the  property  of  their  employer, 
may  properly  join  in  the  same  action  to  enforce  their  claima. 

— OUason  v.  Tacoma  Hotel  Co 412 

3.  Misjoinder  —  Who  Can  Urge  Objection.  Where  a  party  en- 
titled to  urge  the  objection  of  misjoinder  of  parties  plaintiff 
waives  the  objection,  it  cannot  be  raised  for  him  by  another 
defendant.— Id 412 

See  Appeal,  4, 18;  Garnishment,  2;  Lis  Pendens,  1,  2; 
Negotiable  Instruments,  5 ;  PROHiBmoN,  Writ  or,  2. 
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PARTNERSHIP.    See  Novation. 
PLEADING. 

1.  Failure  to  State  Cause  of  Action  —  Waiver,  Where  a  com- 
plaint fails  to  state  a  cause  of  action,  a  demurrer  on  that 
^und  is  not  waived  by  filing  an  answer,  since  the  objection 
can  be  raised  at  any  stage  of  the  case. — Jones  v.  Su  Paul^  etc., 
Ry.Co 26 

2.  Amended  Pleading — How  Far  Part  of  Record.  While  an 
original  complaint  does  not  cease  to  be  a  part  of  the  record 
by  reason  of  the  filing  of  an  amended  complaint,  nevertheless 
the  plaintiff  cannot  avail  himself  of  any  allegations  con- 
tained in  the  original  complaint,  although  his  adversary 
msiy.Sengfelder  v.  Hill 365 

3.  Issues  —  Pleading  and  Proof  In  an  action  involving  the 
title  to  real  estate,  in  which  the  plaintiff  has  failed  to  fully 
plead  title,  the  defendant  may,  under  general  denial,  intro- 
duce any  legal  evidence  that  tends  to  defeat  plaintiff's  title. 

— Carkeek  v.  Boston  National  Bank  of  Seattle *, . . .  399 

4.  Demurrer —  Waiver  of  Error  in  Sustaining.  An  order  sus- 
taining a  demurrer  to  an  affirmative  defense  in  an  answer 
is  reviewable  upon  an  appeal  from  the  final  judgment  in  the 
cause,  under  Laws  1893,  p.  119,  §1,  although  defendant 
may  have  gone  to  trial  upon  the  denials  in  his  answer. 
(Mason  County  v.  Dunbar,  10  Wash.  163,  distinguished).— 
ScoU  V.  Hallock 489 

6.  Defect  of  Parties  —  Cannot  be  Raised  by  Answer.  Defect  of 
parties  defendant  cannot  be  raised  by  an  afiirmative  defense 
setting  up  a  novation.— Jd 439 

6.  Statutes  of  Another  State.  Where  a  party  relies  upon  the 
statute  of  a  sister  state,  he  must,  in  the  absence  of  statutory 
provisions  to  the  contrary,  plead  it  as  he  would  any  other 
fact,  not  by  stating  what  in  the  opinion  of  the  pleader  is 
its  effect,  but  the  statute  itself  should  be  set  forth.— Xonry 

t;.  Moore 476 

7.  Demurrer  —  How  Far  an  Admission  of  Allegations  of  Com- 
plaint. A  general  allegation  of  fraud  in  a  complaint  is  not 
admitted  by  a  demurrer  thereto,  when  the  complaint  itself, 
taken  as  a  whole,  negatives  the  idea  of  fraud. — Olympia 
Water  Works  v.  Oelbach 482 

8.  Demurrer —  Waiver.  The  defendant  cannot  raise  the  ob- 
jection on  appeal  that  the  complaint  fails  to  state  a  cause 
of  action,  when  he  has  demurred  on  that  ground  in  the 
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lower  court  and  subeequently  waived  his  demoirer,  an- 
swered and  gone  to  trial  upon  the  merits. — Hardin  v.  MuL" 
lin 647 

A.  Amendment.  The  refusal  of  the  trial  court  to  allow  an 
amendment  to  the  answer  in  a  cause  is  not  ground  of 
reversal,  in  the  absence  of  a  showing  of  abuse  of  the  dis- 
cretion lodged  in  the  court  in  the  matterof  amendments. — 
Went  Seattle  Land  A  Imp,  Co.  v.  Herren 665 

10.  Same.  The  refusal  of  the  court  to  allow  defendant  to  file 
an  amended  answer  setting  up  a  substantial  defense  to  the 
action  is  an  abuse  of  the  court's  discretion,  when  it  apears 
that,  after  the  pleadings  had  reached  an  issue,  the  plaintiff 
was  allowed  to  file  an  ilmended  or  supplemental  complaint 
to  which  the  defendant  had  interposed  a  general  denial  by 
oversight,  instead  of  pleading  an  affirmative  defense,  which 
had  already  been  interposed  to  the  original  complaint ;  and 
that  the  allowance  of  the  amendment  could  not  be  objected 
to  by  plaintiffs  on  the  ground  of  surprise.—  Van  Lehn  v. 
Morse 672 

11.  Same,  The  refusal  of  the  court  to  permit  an  intervener  in 
an  action  for  foreclosure  to  file  an  amended  cross-complaint 
setting  up  fraud  as  to  creditors  in  the  execution  of  mort- 
gages by  an  insolvent  corporation  is  not  prejudicial,  when 
the  cause  has  been  tried  and  determined  on  that  issue,  and 
a  receiver  appointed  for  the  corporation  charged  with  the 
duty  of  administering  its  property  as  a  trust  fund  for  the 
benefit  of  all  the  creditors  according  as  their  rights  thepein 
may  appear. — BiddJe  Purchasing  Co.  v.  Ft.  Toumsend  Steel 
Wire  &  Nail  Co  681 

See  Appsal,  3,  25 ;  CoBPOBAnoNs,  3,  8 ;  Da&c aobs,  4,  5 ; 
Gabnishmknt,  3;  Insvbanob,  4;  Mobtgaobs,  6,  16; 
Municipal  GoBPOBATioNS,  80;  Nbqliobncb;  Rbcbiv- 
BBS,  4 ;  Sbt-opf  and  CocmikBCLAnc. 

PRINCIPAL  AND  AGENT. 

Power  of  Attorney — Extent  of  Powers.  A  general  power  of 
attorney  by  a  wife  to  her  husband  to  sell  land  will  not  au- 
thorize him  to  malce  a  dedication  for  Btteei  purposes,  and 
accordingly  declarations  and  acta  of  his  tending  to  show 
dedication  by  estoppel  are  not  binding  on  the  wife. — Ander- 
son  V.  Bigelow Ii86 

PRINCIPAL  AND  StHaETY. 
1.  Rights  and  Remedies  of  Surety  as  to  Co-surety,    The  indebt- 
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edness  of  one  oo-sarety  to  another  does  not  accrue  at  the 
time  of  their  signing  the  obligation  of  the  priocipal  debtor, 
but  on  the  date  that  one  co-surety  makes  payment  on  the 
ccMnmon  obligation  in  excess  of  his  share  of  the  common 
burden. — Shoemake  v.  Stimson 1 

2.  Same.  Lands  acquired  under  the  homestead  laws  of  the 
United  States  are  not  exempt  from  execution  in  satisfac- 
tion of  a  claim  for  contribution  among  co-sureties,  although 
the  principal  obligation  may  have  been  incurred  prior  to 
the  issuance  of  patent,  if  the  payment  by  one  co-surety, 
upon  which  the  claim  of  contribution  is  founded,  has  not 
been  made  until  after  the  issuance  of  patent.— Id 1 

3.  Extermon  of  Payment— Release  of  Sureties,  The  extension 
of  time  of  payment  of  a  promissory  note  in  consideration 
of  its  indorsement  by  an  additional  surety  constitutes  such 
a  new  contract,  based  upon  a  valid  consideration,  as  to  re- 
lease sureties  not  consenting  thereto. — Merchants*  Bank  of 
PoH  Townsend  v,  BusseU 646 

See  Husband  and  wife,  2 ;  Nbootiablb  Instruments,  3. 

PB00E8S. 

1.  Service  —  Sheriff's  Return.  A  sheriff's  return  of  service  upon 
a  defendant  of  notice  of  the  sale  of  mortgaged  chattels  is 
insufficient,  when  it  recites  service  as  made  upon  the 
defendant  by  leaving  a  copy  with  the  father  of  said  de- 
fendant " at  his  usual  place  of  residence,"  there  being  no 
recital  that  the  defendant  could  not  be  found  nor  that 
the  attempted'  service  upon  the  father  was  made  at  the 
dwelling  house  of  the  defendant— -If ttc^U,  Leufis  d:  Staver 
Co.v.O'NeU 108 

2.  Same — Conclusiveness.  The  statements  in  a  sherifiTs  return 
reciting  facts  not  within  his  personal  and  official  knowledge, 

but  which  are  gathered  by  him  from  information  re- 
ceived, are  not  conclusive,  but  are  subject  to  contradiction. 
—Id 108 

8.  Action  Against  Judgment  Debtor  by  Employees  —  Notice. 
Notice  to  a  judgment  debtor  of  claims  of  other  parties  to 
the  proceeds  arising  from  the  execution  sale  on  the  judg- 
ment against  him  is  unnecessary,  as,  jurisdiction  having 
been  once  acquired  over  the  judgment  debtor  in  the  origi- 
nal action,  that  action  remains  pending  until  tbe  judgment 

la  satisfied.— 6Vea«on  v.  Tacoma  Hotel  Co 412 

See  Apfxabanob;  Judgsovt,  5. 


762  INDEX— Vol.  16. 

PROHIBITION,  WRIT  OF. 

1.  Operation  of  Writ  —  Changed  Conditions.  Where,  {lending 
a  hearing  upon  an  application  for  a  writ  of  prohibition  to 
restrain  the  superior  court  from  bringing  an  action  to  trial 
before  an  illegal  jury,  who  are  disqualified  in  consequence 
of  having  served  as  jurors  within  the  preceding  year,  the 
court  dismisses  such  jury  subsequent  to  the  issuance  of  the 
alternative  writ  and  brings  the  action  to  trial  before  another 
jury,  to  which  the  same  objection  cannot  be  urged,  there 
is  nothing  for  a  writ  of  prohibition  to  operate  upon,  and 
the  applicant  is  not  entitled  to  a  peremptory  writ. — State,  ex 
reL  J.  P.  Hart  Lumber  Company y  v.  Superior  Court 347 

2.  Operation — Jurisdiction  of  Superior  Court  The  fact  that 
the  superior  court  has  been  restrained  by  a  writ  of  prohi- 
bition issuing  from  the  supreme  court  from  interfering 
with  the  rights  of  parties  in  the  subject  matter  of  a  cer- 
tain action,  as  decreed  by  the  supreme  court  on  appeal, 
will  not  prevent  the  superior  court  from  assuming  juris- 
diction of  an  action  involving  the  same  subject  matter, 
when  the  action  involves  the  rights  of  a  person  who  was  not 
a  party  or  privy  to  the  prior  action.— Stote,  ex  reL  Wolf,  v, 
Moore 350 

3.  When  Lies  —  Remedy  by  Appeal,  Prohibition  will  not  lie 
to  restrain  the  superior  court  from  ordering  a  sale  by  a  re- 
ceiver appointed  by  the  court  of  property  in  his  trust,  as 
parties  aggrieved  by  such  an  order  have  an  adequate  rem- 
edy by  appeal. — State,  ex  reL  Newland,  v.  Superior  Court 444 

PROMISSORY  NOTES.    See  Negotiablb  Instruments. 

PUBLIC  LANDS.    See  Tidb  Lands. 

QUIETING  TITLE. 

Action  for —Breach  of  Condition  Subsequent -^Forfeiture.  A 
grantor  cannot  obtain  a  decree  of  forfeiture  of  an  estate 
for  breach  of  a  condition  subsequent  by  an  action  in  equity 
seeking  to  quiet  his  title  thereto.— if oua(  v.  Seattle,  etc..  By. 

^0 84 

See  Parties,  I ;  Wills,  2. 
QUO  WARRANTO.    See  Appeal,  6,  29, 
REAL  PROPERTY.    See  Quieting  Title;  Wills,  1. 
RECEIVER  a 

1.  Appointment  in  Ejectment  Suit.  The  appointment  of  a  re- 
ceiver is  unwarranted  in  an  action  involving  the  title,  and 
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right  to  rents  and  profits,  of  certain  real  estate,  when  the 
legal  title  thereto  is  claimed  hy  both  plaintiffs  and  defend- 
ants.—Seny/sWer  V.  Hill 355 

2.  AppoirUment  Fraudulent  <u  to  CredUors — E$toppeL  Al- 
though the  object  in  obtaining  a  receivership  for  a  corpora- 
tion may  be  to  hinder  and  delay  its  creditors,  such  creditors 
are  estopped  from  attacking  the  proceeding  as  fraudulent 
when  they  have  acquiesced  therein  for  months,  had  deal- 
ings with  the  receiver  subsequent  to  his  appointment,  and 
have  filed  their  petitions  in  the  receivership  proceeding 
*  seeking  the  enforcement  of  their  claims  out  of  the  trust 
fnnd,— Manhattan  Trust  Co.  v.  Seattle  Coal  <k  Iron  Co 499 

8.  When  General  Creditors  Entitled  to  Preference.  Where  bond- 
holders have  obtained  the  appointment  of  a  receiver  for  an 
insolvent  corporation  upon  the  condition  that  the  receiver 
pay  all  amounts  due  for  supplies  and  materials  purchased 
and  used  in  operating  the  corporate  property,  and  the  re- 
ceiver so  appointed  has  continued  to  operate  the  business 
for  a  couple  of  years  the  same  as  it  had  been  conducted 
prior  to  his  appointment,  the  creditors  who  have  furnished 
supplies  and  materials  used  in  the  maintenance  of  the  prop- 
erty are  entitled  to  a  preference  over  the  bondholders,  such 
as  is  accorded  in  the  case  of  railway  receiverships. — Id 499 

4.  Action  Against  Receiver  —  Sufficiency  of  Complaint.  In  an 
action  against  a  corporation  and  its  receiver  to  recover  dam- 
ages for  personal  injuries,  the  complaint  fails  to  state  a  cause 
of  action  against  the  receiver,  when  the  title  of  the  cause 
simply  designates  him  **  receiver,"  without  preceding  such 
designation  by  the  word  *'as,''  and  when  the  body  of  the 
complaint,  while  alleging  that  he  is  the  duly  appointed  and 
acting  receiver  of  the  company,  fails,  to  allege  that  be  had 
charge  of  the  company  or  its  property  as  receiver,  at  the 
time  of  the  accident,  and  further  distinctly  alleges  that  the 
negligent  act  complained  of  was  that  of  a  duly  authorized 
agent  of  the  company,'- Vasele  v.  Orant  St.  Electric  Ry.  Co. .  602 

See  Pbohibition,  Wbit  op,  3;  Set-Off  and  Counteb- 

CLAIM,  2. 

REFORMATION  OF  INSTRUMENTS.    See  Mobtqages,  12. 
RESCISSION.     See  Cancellation  of  Instbumbnts;  Vendor 

AND  PUBCHASBB,  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Contracts — Employment  of  Teacher.    A  school  district  may 

48—16  WASH. 
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make  a  valid  contract  for  the  employment  of  a  teacher  for 
the  succeeding  year,  although  the  term  of  one  of  the  school 
directors  engaged  in  making  such  contract  will  have  expired 
before  the  commencement  of  such  employment. — Taylor  v. 
School  District  No.  7,  ClaUam  County 365 

SET-OFF  AND  COUNTERCLAIM. 

1.  When  Must  Exist  at  Commencement  of  Action,  Under  Code 
Proc.y  i  196,  subd.  2,  a  cause  of  action  cannot  be  pleaded 
as  a  counterclaim  if  it  did  not  exist  at  the  commencement 
of  the  action  in  which  it  is  pleaded,  unless  it  is  one  arising 
out  of  the  contract  or  transaction  set  forth  in  the  complaint. 

— Conner  v.  Scott 871 

2.  Action  by  Receiver — Counterclaim —  Unliquidated  Demands. 
In  a  suit  by  a  receiver  to  recover  upon  a  demand  due  an  in- 
solvent corporation,  the  defendant  may,  under  Code  Proc., 
§  195.  subd.  2,  set  up  as  a  set-off  or  counterclaim,  any  un- 
liquidated demand  arising  on  a  contract  of  the  corporation 
and  existing  at  the  commencement  of  the  action. — Sheaf e  v. 
Hastie 563 

See  Municipal  Corporations,  10. 
STATE  LANDS.    See  Tms  Lands. 
STATUTES. 

1.  Retroactive  Operation.  Laws  1885-86,  p.  92,  providing  that 
no  holder  or  owner  of  a  tax  certificate  shall  be  entiUed  to 
a  deed  of  the  lands  purchased  at  tax  sale,  unless  he  shall 
have  given  notice  of  his  application  for  deed  at  least  sixty 
days  prior  to  the  expiration  of  the  three  years  allowed  the 
owner  for  redemption,  applies  to  tax  certificates  of  sale 
issued  prior  to  the  taking  effect  of  the  act.— jB^rrici:  v. 
Niesz 74 

2.  Repeal  of  Statute  by  Implication.  The  act  of  March  13, 1896 
(Laws  1895,  p.  114),  furnishes  a  full  and  complete  mode  of 
procedure  in  certiorari  proceedings,  and  necessarily  repeals 
by  implication  prior  statutes  covering  the  same  subject  mat- 
ter.— Leavitt  v.  Chambers 353 

See  Constitutional  Law,  1 ;  Plbading,  6 ;  Taxation,  8. 

STREET  RAILROADS. 

1.  Negligence  —  Operation  of  Electric  Cars — Injury  to  Passenger. 
It  is  n^ligence  on  the  part  of  a  street  railway  company 
to  so  schedule  the  trips  of  its  electric  cars  as  to  require  a 
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car  from  a  branch  line  to  come  ui)on  the  main  line  and  pass 
through  a  certain  switch  within  two  minntes  after  another 
car  shoald  have  paaeed  there  going  in  the  opposite  direc- 
tion, when  no  provisionn  has  been  made  by  signal,  flag, 
register  or  otherwise  to  show  whether  or  not  the  car  first 
due  has  passed  through  the  Bwitch,— Bailey  v.  Tacoma 
Traction  Co 48 

2.  Same  —  ContribtUory  Negligence,  A  passenger  upon  an  elec- 
tric street  car,  who  has  been  injured  through  the  collision 
of  two  cars,  is  not  chargeable  with  contributory  negligence 
per  ee  by  reason  of  his  occupying  a  stool  upon  the  front 
platform  of  the  car,  when  his  being  there  is  not  in  disobedi- 
ence of  any  order  or  rule  of  the  company,  but  in  reality 
with  its  sanction,  since  it  had  become  a  custom  of  this  pas- 
senger and  of  others  to  ride  upon  the  platform,  and  the 
conductor  had  been  in  the  habit  of  collecting  fares  from 
.passengers  riding  there.— Jd.  48 

3.  Injury  to  Passenger  Alighting  from  Car —  Contributory  Negli- 
genee.  Whether  or  not  a  passenger  has  been  negligent  in 
alighting  from  a  street  car  is  a  question  of  fact  for  the  jury 
to  determine,  and,  where  there  is  a  substantial  conflict  in 
the  testimony,  their  verdict  should  not  be  disturbed. — 
Brown  v.  SeaUle  City  Ry,  Co 465 

4.  Same.  A  railway  company  is  liable  for  any  damage  suffered 
by  a  passenger  in  alighting  from  its  cars,  which  is  proxi- 
mately caused  by  the  failure  of  such  carrier  to  use  the 
highest  degree  of  prudence,  care  and  caution  to  avoid  in- 
jury to  the  passengers,  if  negligence  on  the  part  of  the  pas- 
senger has  not  contributed  to  the  injury. — Id 465 

5.  Injury  to  Pcusenger — Negligence  of  Carrier,  When  a  motor- 
man  of  an  electric  car  stops  same  when  signalled,  at  a 
place  some  fifteen  or  twenty  feet  beyond  the  crossing,  and 
at  a  place  which,  being  an  elevated  portion  of  the  roadway, 
is  dangerous  by  reason  of  the  absence  of  electric  lights  and 
of  a  fence  or  railing,  both  of  which  it  was  the  duty  of  the 
company  under  its  franchise  to  maintain,  and  there  waits 
for  the  intending  passenger  to  come  and  board  the  car,  the 
act  constitutes  such  negligence  on  the  part  of  the  motorman 
as  to  render  his  employer  responsible  for  injuries  resulting 
therefrom.— Fawte  v,  Orant  St.  Electric  By.  Co 602 

6.  Same  —  Contributory  Negligence.  Whether  the  intending 
XMWsenger  would,  under  such  circumstances,  be  guilty  of 
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contributory  negligence  in  attempting  to  board  the  car  is  a 
question  for  the  jury.— -Jd 602 

TAXATION. 

1.  Concluiivenese  of  Tax  Deeds.  Code  1881,  §  2937,  making  a 
tax  deed  conclusiye  eyidence  of  the  regularity  of  all  other 
proceedings  from  the  assessment  by  the  assessor  to  the 
execution  of  the  deed,  does  not  make  such  deed  conclusiye 
eyidence  that  the  holder  had  complied  with  the  proyisions 
of  a  later  statute  requiring  notice  to  the  owner  or  occupant 
of  the  land  by  the  holder  of  the  tax  certificate  thereon  that 
application  for  a  tax  deed  would  be  made  at  the  expiration 

of  the  period  allowed  for  redemption. — Herrick  v.  Nie$z 74 

2.  Pliice  of  T<utation  —  Situs  of  Decedent's  Personal  Property. 
Personal  property  of  a  decedent,  which  by  the  terms  of  his 
will  has  passed  into  the  hands  of  trustees  for  the  purpose 
of  administration,  is  taxable  in  the  domicile  of  the  trustees 
and  not  in  the  locality  of  the  death  of  the  decedent. — Walla 
Walla  V.  Moore 3«9 

3.  Taxation  of  Migratory  Stock —  Constitutionality  of  AcU  The 
'* Migratory  Stock  Act"  (Laws  1895,  p.  105),  providing  for 
the  assessment  and  collection  of  taxes  on  stock  brought 
into  the  state  after  the  first  day  of  April  in  any  year,  is  not 
unconstitutional  on  the  ground  of  making  a  distinction  be- 
tween different  kinds  of  personal  property  for  purposes  of 
iAUKtion,— Wright  v,  Stinson 368 

4.  Same  —  Authority  of  Sheriff  to  Collect  Assessment.  It  is  com- 
petent for  the  state  to  direct  the  method  by  which  taxes  are 
collected,  and  no  constitutional  right  is  invaded  by  an  act 
which  authorizes  the  sheriff  to  collect  taxes  levied  upon 
migratory  stock  without  a  written  authority  from  the  asses- 
sor,—id 868 

b.  Lien  Upon  Personal  Property — Transfer  of  Title.  Under 
Laws  1895,  p.  520,  ^21,  providing  for  a  tax  lien  upon  per- 
sonal property,  the  lien  continues  and  follows  the  property 
if  it  remains  in  the  county,  although  title  thereto  may  have 
been  transferred  to  another  owner. —  Mills  v.  Thurston 
County 378 

6.  Same.  The  purchaser  of  a  stock  of  goods  upon  which  there 
is  a  tax  lien,  who  mixes  therewith  other  goods  subsequently 
purchased  in  such  a  manner  that  the  portion  subject  to 
lien  cannot  be  segregated,  thereby  subjects  the  whole  stock 
to  the  satisfaction  of  the  tax  lien.— Jd 378 


I 


INDEX— Vol.  16.  757 

TAXATION  —  Continued. 

7.  Same  —  Bigkt  to  Enforce  Payment  by  Distraini.  Laws  1S95, 
p.  514,  §  15  providing  for  the  distraint  of  goods  and  chattels 
belonging  to  the  person  charged  with  delinquent  personal 
property  taxes,  if  found  within  the  county,  authorizes,  when 
construed  with  other  provisions  of  the  revenue  law,  the 
right  of  distraint  against  another  to  whom  the  posseesion 
and  title  of  such  goods  have  passed  subject  to  the  tax  lien. — 

Id 378 

8.  Construction  of  Revenue  Law%.  Revenue  laws  should  receive 
a  fair  and  liberal  construction  so  as  to  effect  the  end  for 
which  they  were  intended;  and  one  part  should  not  be 
given  a  construction  that  nullifies  another,  if  it  is  possible 

to  construe  the  different  provisions  together. — Id 378 

9.  Tax  Sales  —  Forfeiture  to  County  —  Redemption —  When  Time 
Begins  to  Run.  Under  the  revenue  law  of  1898  ( Laws  1893, 
p.  370,  §  105  et  seq„)  where  land  has  been  forfeited  to  the 
county  for  want  of  a  bidder  at  the  sale  for  delinquent  taxes, 
and  a  certificate  of  sale  of  such  land  is  subsequently  issued 
to  an  applicant,  the  period  allowed  for  redemption  begins 
to  run  from  the  date  of  issoanoe  of  the  certificate  and  not 
from  the  date  of  forfeiture. — Stette  ex  rel.  Taylor  v.  Maple. . .  430 

10.  Fraudulent  EqualizcUion^  Injunction,  The  action  of  the 
board  of  equalization  in  raising  the  assessment  of  personal 
property  beyond  what  the  evidence  of  the  owner,  upon  a 
bearing  before  them,  showed  it  to  be  worth,  is  not  such 
fraud  as  will  warrant  injunctive  relief  through  the  courts, 
when  it  appears  there  was  no  intent  to  defraud  on  the  p^rt 
of  the  board,  and  that  they  were  vested  with  the  power 
and  duty  of  placing  such  a  value  upon  the  property  as  they 
believed  to  be  its  just  and  true  value. — Olympia  Water 
Works  V.  OeWach 482 

11.  TcLx  Deeds  —  Limitation  on  Action  to  Set  Aside.  The  owner 
of  lands  sold  for  delinquent  taxes  in  the  year  1877,  and 
upon  which  sale  a  tax  deed  was  subsequently  executed, 
cannot,  after  the  lapse  of  ten  years  from  date  of  sale  at- 
tack the  invalidity  of  the  tax  deed,  under  laws  1877,  p.  169, 
^51,  which  provides  that  ''tax  deeds  shall  run  in  the  name 
of  the  Territory  of  Washington,  and  shall  convey  the 
premises  in  fee  simple  to  the  grantee,  subject  to  be  set 
aside  only  upon  action  brought  in  due  form  of  law  by  the 
party  or  parties  claiming  under  the  original  title  within  ten 
years  from  the  date  of  the  public  sale  at  which  it  was 
sold,''  since  the  revenue  law  of  1879,  in  force  at  the  time  of 
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execution  of  each  deed,  especially  provided  for  the  execu- 
tion of  tax  deeds  under  the  act  of  1877  in  case  of  sales 
made  prior  to  the  taking  effect  of  the  act  of  1879.— YFan2  v. 
Huggxn9  530 

12.  Action  to  Set  Ande  Tax  Sale  —  Tender  of  Taxes  Paid  by 
Holder  of  Tax  Deed.  Be/ore  the  owner  of  land  sold  for  de- 
linquent taxes  can  set  same  aside  he  mast  pay  or  tender  to 
the  purchaser  the  taxes,  penalties,  interest  and  costs  paid 
by  him.— Jd 530 

18.  Same  —  Ejectment,  In  an  action  of  ejectment  against  one 
in  possession  of  land  as  a  purchaser  at  a  tax  sale  the  de- 
fendant is  entitled  to  recover  all  taxes  paid  by  him,  with 
interest  thereon. — Id 630 

See  Constitutional  Law,  1 ;  Municipal  Cobporations, 
1,  2 ;  Statutbs,  1. 

TIDE  LANDS. 

1.  Contest  for  Purchase — Appeal — Record.  Under  Laws  1895, 
p.  562,  §  82,  providing  that  where  an  appeal  is  taken  from 
the  board  of  state  land  commissioners  to  the  superior  court, 
the  board  shall  prepare  and  certify,  under  the  hand  of  its 
secretary,  a  true  copy  of  all  the  pleadings  and  papers  con- 
nected with  the  contest,  such  record  may  properly,  on  ap- 
peal from  the  decision  of  the  superior  court,  be  sent  to  the 
supreme  court  as  the  transcript  in  the  cause  certified  by 
the  clerk  of  the  superior  court,  and  it  is  not  necessary  to 
bring  it  up  by  a  bill  of  exceptions  or  a  statement  of  facts. 
--Oliver  v,  Dupee 634 

2.  Same,  The  fact  that  an  applicant  for  the  purchase  of  tide 
lands  is  a  contestant  against  the  first  applicant  for  their 
purchase  does  not  preclude  him  from  prosecuting  an  appeal 
from  an  adverse  decision  of  the  board  of  state  land  commis- 
sioners.— Id 634 

3.  Same,  Upon  an  appeal  to  the  superior  court  from  the  de- 
cision of  the  board  of  land  commissioners,  respecting  a  con- 
test for  the  purchase  of  tide  lands,  the  court  should  hear 
the  appeal  upon  its  merits,  and  not  dismiss  it  on  the 
ground  that  appellant's  application  was  incomplete  and 
did  not  conform  to  the  law  in  every  particular. — Id 634 

4.  Preference  Right  of  Purchase  —  Construction  of  Statute. 
The  provisions  of  §70,  Laws  1895,  p.  557,  to  the  effect  that 
tide  lands  not  a  portion  of  or  adjacent  to  the  shore  shall 
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be  Bold  to  the  first  applicant,  after  survey  made  by  him, 
subject  to  the  same  conditions  and  limitations  as  provided 
for  sale  of  tide  lauds  of  the  second  class,  is  limited  to  such 
lands  as  were  not  improved  and  in  use  for  commerce,  trade 
or  business  on  and  prior  to  March  26,  1890,  whose  sale  is 
regulated  by  §  66  of  the  same  act.— /d 634 

TRIAL. 

1.  SuhmUsion  of  Interrogatories  to  Jury.  The  question  of  the 
submission  to  the  jury  of  special  interrociratories  is  ad- 

dressed  to  the  discretion  of  the  trial  court,  and  is  not  re- 
viewable on  appeal. — Bailey  «.  Taeoma  Traction  Co 48 

2.  Imtructiane  — ^  Conalnuition  as  a  Whole.  Where  instructionB , 
when  construed  together,  fairly  state  the  law  as  applied  to 
the  facts  of  the  case,  a  misleading  statement  in  one  in- 
struction cannot  be  regarded  as  prejudicial. — Brown  v.  Se- 
attle City  By.  Co 466 

See  Appeal,  9,  10,  17,  19,  30;   Dismissal  and  Non- 
suit; Judgment,  2;  New  Trial. 

TROVER  AND  CONVERSION. 

Bight  of  Action  —  Title  of  Plaintiff.  In  an  action  of  conver- 
sion, the  right  of  plaintiffs  to  maintain  the  action  is  not 
affected  by  the  fact  that  the  plaintiffs  had  delivered  to  a 
third  person  an  instrument  in  the  form  of  a  bill  of  sale  of 
the  property  in  issue,  which  was  intended  merely  as  a  mort- 
gage to  secure  advances  made. — Stossel  v.  Van  De  Vanter. . .      9 

TRUSTS. 

Implied  Trusts  —  Mortgage  of  Promissory  Notes  — Bights  of 
Mortgagor  in  Surpltu  Proceeds,  Where  a  chattel  mortgage 
is  given  upon  promissory  notes  by  the  holder  thereof  to  se- 
cure the  payment  of  his  own  note,  and,  upon  a  foreclosure 
for  default  in  payment  of  the  mortgagor's  notes,  the  notes 
are  purchased  by  the  mortgagee  for  the  amount  of  the  in- 
debtedness due,  no  trust  arises  by  operation  of  law  in  the 
mortgagor's  favor,  requiring  the  mortgagee  to  account  for 
the  excess  subsequently  realized  from  the  proceeds  of  such 
notes  upon  the  enforcement  of  their  collection  from  the 
original  makers. — Dubugue  v,  Stich 641 

VENDOR  AND  PURCHASER. 

].  Disputed  Boundary  ^Bights  of  Purchaser.  Where  adjoin- 
ing owners  have  not  established  a  division  fence  between 
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them  as  the  real  boundary,  without  regard  to  the  legal 
calls  of  their  deeds,  but  have  allowed  the  fence  to  stand 
as  the  boundary  until  a  proper  survey  should  establish 
the  true  line,  a  purchaser  from  one  adjoining  owner  acquires 
no  greater  rights  than  his  grantor,  in  the  absence  of  estop- 
pel, even  if  the  purchase  were  made  under  the  supposition 
that  the  fence  was  the  true  boundary. — Phinney  v.  Camp- 
bell 20B 

2.  Rescission  by  Purchaser — FraudtUent  Representations.  Rep- 
resentations made  by  the  seller  of  real  estate  to  induce  a 
purchaser  to  buy,  although  false,  are  not  ground  for  re- 
scission of  the  contract  of  purchase,  when  there  was  no 
fiduciary  relation  existing  between  the  parties,  and  when 
the  tnith  or  falsity  of  the  representations  could  have  been 
readily  ascertained  by  the  purchaser  by  investigation  on 
his  part.— TFe«e  Seattle  Land  <fc  Imp.  Co.  v,  Herren 866 

3.  Same.  The  representations  of  a  vendor  of  lots  in  a  new 
town  site  as  to  what  improvements  the  owners  were  going 
to  make  in  connection  therewith,  fall  under  the  category 
of  expressions  of  opinion,  and  not  of  representations  of 
material  facts.— Id 665 

See  Alibks,  2,  4 ;  Oancellation  of  Instbuhents. 
VENUE  IN  CIVIL  CASES. 

Questions  Affecting  Title  to  Land  in  Another  County  —  Fraudu- 
lent Conveyances.  In  an  action  involving  the  title  to  land, 
which  it  is  alleged  has  been  transferred  in  fraud  of  credit- 
ors, the  court  may  properly  inquire  into  the  title  of  lands 
in  another  county,  when  that  matter  arises  incidentally  as 
a  part  of  the  question  raised  upon  the  title  to  the  land  in 
litigation,  and  when  such  lands  are  alleged  to  be  the  con- 
sideration for  the  transfer  which  is  attacked  as  fraudulent. 
— Carkeek  v.  Boston  National  Bank  of  Seattle 999 

See  Costs,  2 ;  Mobtgaobs,  13. 

WILLS. 

1.  Devise  of  Lands--  When  Title  Vests.  Title  to  lands  in  this 
state  devised  by  will  vests  in  the  devisee  fully,  after  pro- 
bate of  the  will,  the  title  relating  back  to  the  death  of  the 
testator. — Christofferson  v.  Pfennig 491 

2.  Same— Action  by  Trustee  to  Quiet  Title.  Where  the  inter- 
est of  a  devisee  has  been  sold  under  execution  against  him, 
an  action  to  quiet  title  may  be  maintained  by  a  trustee 
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charged  under  the  wUl  with  the  daty  of  adminifltering  the 
property  as  ao  entirety  ontil  the  majority  of  the  minor 
heim,  for  the  pari)08e  of  attacking  the  validity  of  the  judg- 
ment upon  which  the  execution  sale  was  based.— Id 491 

WITNESSES. 

1.  CredibiUty-^ExaminaHonaMto  Bias,  Where  it  is  sought 
by  the  defendants  to  show  a  fraudulent  scheme  on  the 
part  of  plaintiffs  and  a  third  person,  the  state  of  feeling 
existing  between  a  witness  and  such  third  person  is  a 
proper  subject  of  examination  for  the  purpose  of  estimat- 
ing the  credit  to  be  given  to  the  testimony  of  the  witness.— 
Stos$elv.  Van  De  Vanter 9 

2.  Same,  Where  a  witness  has  already  testified  that  he  was 
a  friend  of  the  deceased,  in  a  prosecution  for  the  murder 
of  the  latter,  it  is  not  error  for  the  court  to  sustain  objec- 
tions to  questions  upon  cross-examination  relating  to  busi- 
ness matters  between  witness  and  deceased,  especially 
when  counsel  have  failed  to  exercise  their  right  of  question- 
ing him  directly  as  to  his  feeling  toward  defendant. — Slate 

V.  Me  Cann 249 

3.  Credibility  of  Testimony  in  Shape  of  Depositions  or  Admissions, 
The  fact  that  the  testimony  of  a  witness  is  in  the  form  of  a 
deposition,  or  of  an  admission,  for  the  purpose  of  avoiding 
a  continuance,  that  the  witness,  if  present,  would  swear 
to  a  certain  state  of  facts,  will  not  give  it  greater  weight 
than  the  testimony  of  a  witness  present  in  person,  but  the 
jury  have  a  right  to  weigh  it  as  they  do  any  other  testimony 

in  the  case.— FFoWron  v.  Home  Mutual  Ins  Co 193 

4.  Cross-Examination  —  Scope  of.  Where  a  witness  has  testi- 
fied to  only  two  purchases  of  whiskey  at  defendant's  drug 
store,  one  from  defendant  and  the  other  fiom  an  employee, 
and  his  recollection  in  regard  to  the  purchase  from  defen- 
dant has  been  shown  to  be  uncertain,  the  defendant  may 
properly  cross-examine  him  as  to  the  date  of  his  purchase 
from  the  employee,  for  the  purpose  of  testing  his  memory 

as  to  the  sales  testified  to.— -StaU  v.  SheUon .  590 

See  EvmsNCB,  1 ;  Oath. 
WOMEN.    See  Constitutional  Law,  2. 
WORDS  AND  PHRASES.    **  West  half."    See  Debds,  2. 
WRITS  AND  NOTICE  OF  SUITS.    See  Process.  . 


